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SUPREME  COURT  OF  THE  UNITED  STATES. 

Allotment  of  Justices. 

It  is  ordered  that  the  following  allotment  be  made  of 
the  Chief  Justice  and  Associate  Justices  of  this  Court 
among  the  circuits,  pursuant  to  Title  28,  United  States 
Code,  Section  42,  and  that  such  allotment  be  entered  of 
record,  viz : 

For  the  District  of  Columbia  Circuit,  Earl  Warren, 
Chief  Justice. 

For  the  First  Circuit,  Felix  Frankfurter,  Associate 
Justice. 

For  the  Second  Circuit,  John  M.  Harlan,  Associate 
Justice. 

For  the  Third  Circuit,  William  J.  Brennan,  Jr., 
Associate  Justice. 

For  the  Fourth  Circuit,  Earl  Warren,  Chief  Justice. 

For  the  Fifth  Circuit,  Hugo  L.  Black,  Associate 
Justice. 

For  the  Sixth  Circuit,  Potter  Stewart,  Associate 
Justice. 

For  the  Seventh  Circuit,  Tom  C.  Clark,  Associate 
Justice. 

For  the  Eighth  Circuit,  Byron  R.  White,  Associate 
Justice. 

For  the  Ninth  Circuit,  William  0.  Douglas,  Associate 
Justice. 

For  the  Tenth  Circuit,  Byron  R.  White,  Associate 
Justice. 

April  16,  1962. 


(For  next  previous  allotment,  see  369  U.  S.,  p.  v.) 
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TRIBUTE  TO  MR.  JUSTICE  BLACK. 

Supreme  Court  of  the  United  States, 
monday,  june  25,  1962. 


Present:  Mr.  Chief  Justice  Warren,  Mr.  Justice 
Black,  Mr.  Justice  Douglas,  Mr.  Justice  Clark,  Mr. 
Justice  Harlan,  Mr.  Justice  Brennan,  Mr.  Justice 
Stewart  and  Mr.  Justice  White. 


Mr.  Solicitor  General  Cox  addressed  the  Court  as 
follows: 

Mr.  Chief  Justice  and  may  it  please  the  Court:  As  the 
current  Term  closes,  Mr.  Justice  Black  will  have  com- 
pleted 25  full  Terms  as  an  Associate  Justice  of  this  Court. 
This  is  a  rare  event  in  the  Court's  history.  Although  it 
would  be  inappropriate  to  speak  at  length,  the  members 
of  the  Bar  would  wish  me  to  call  attention  to  the  event 
and  to  mention  Mr.  Justice  Black's  extraordinarily  great 
contributions  during  those  25  Terms  to  the  country,  to 
the  law,  and  to  the  Court.  May  I  add  two  other  things 
on  behalf  of  the  entire  Bar:  first,  that  we  have  always 
enjoyed,  and  will  always  value,  the  opportunity  to  appear 
before  him  and  thus  join  in  the  common  enterprise  of 
administering  justice  for  all;  second,  that  we  wish  him 
health  and  good  fortune  to  serve  for  many  Terms  to  come. 


The  Chief  Justice  said : 

Mr.  Solicitor  General:  This  is,  indeed,  a  significant 
event  in  the  life  of  the  Court,  and  it  is  highly  appropriate 
that  you,  Mr.  Solicitor  General,  as  a  leader  of  the  Bar, 
should  initiate  its  recordation  in  today's  proceedings. 


VI         TRIBUTE  TO  MR.  JUSTICE  BLACK. 

We  share  to  the  fullest  extent  your  appreciation  of  the 
great  service  Mr.  Justice  Black  has  rendered  to  our 
Nation,  and  we  join  your  felicitous  words  concerning  his 
continued  service  and  his  future  happiness. 

Of  the  97  Justices  who  have  been  appointed  to  this 
Court,  only  16  have  served  as  long  as  Mr.  Justice  Black 
and  none  with  greater  fidelity  or  singleness  of  purpose. 
His  unflagging  devotion  has  been  to  the  Constitution  of 
the  United  States. 

The  importance  of  any  period  of  time  depends  always 
upon  its  relation  to  other  things.  Abstractly,  a  quarter 
of  a  century  in  history  is  little  more  than  a  grain  of  sand 
in  the  hourglass  of  time,  but,  measured  in  terms  of  the 
service  of  one  man  to  the  well-being  of  a  young  and 
dynamic  country  such  as  our  own,  it  is  a  long  and 
important  period  of  time. 

It  is  with  such  a  measuring  stick  and  with  a£fectionate 
regard  that  we  measure  and  record  in  our  proceedings  the 
25  years  of  service  of  Mr.  Justice  Black  to  this  Court  and 
our  Nation. 
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10  Stat.  612 530 
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7,  14,  12  Stat.  765..  530 
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Mar.  3,  c.  100, 13  Stat. 
517  421 
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1872,  June  8,  c.  335,  17  Stat. 
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424  421 

Mar.  3,  c.  234,  17  Stat. 

566  159 

Mar.  3,  c.  258,  17  Stat. 
5gg ^yg 
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1876,  July  12,  c.  186, 19  Stat. 
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§1 19,230, 
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531  31 
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32  Stat.  823,  as 
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Stat  539  530 
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GASES  ADJUDGED 

IN  THE 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT 

OCTOBER  TERM,  1961. 


ENOCHS,  DISTRICT  DIRECTOR  OF  INTERNAL 

REVENUE,  V.  WILLIAMS  PACKING  & 

NAVIGATION  CO.,  INC. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  FIFTH   CIRCUIT. 

No.  493.    Argued  April  18,  1962.— Decided  May  28,  1962. 

Respondent,  which  is  in  the  business  of  providing  fishing  trawlers  to 
commercial  fishermen,  sued  in  a  Federal  District  Court  to  enjoin 
the  collection  of  social  security  and  unemployment  taxes  claimed 
by  petitioner  to  be  past  due.  Although  petitioner  adduced  evi- 
dence in  support  of  his  claim  that  there  was  an  employment  relation- 
ship, the  District  Court  found  that  such  taxes  were  not,  in  fact, 
payable  and  that  their  collection  would  destroy  respondent's  busi- 
ness; and  it  permanently  enjoined  their  collection.  Held:  The 
suit  for  injunction  was  barred  by  §  7421  (a)  of  the  Internal  Revenue 
Code  of  1954,  and  a  judgment  sustaining  the  injunction  is  reversed. 
MUler  V.  Standard  Nut  Margarine  Co.,  284  U.  S.  498,  distinguished. 
Pp.  1-8. 

291  F.  2d  402,  reversed. 

Assistant  Attorney  General  Oberdorfer  argued  the 
cause  for  petitioner.  With  him  on  the  briefs  were  SoUc- 
itor  General  Cox,  Acting  Assistant  Attorney  General 
Jones,  Meyer  Rothwacks  and  George  F.  Lynch, 
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George  E.  Morse  argued  the  cause  for  respondent. 
With  him  on  the  briefs  was  W.  E.  Morse. 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of 
the  Court. 

Fearing  that  the  District  Director  of  Internal  Revenue 
for  Mississippi  would  attempt  to  collect  allegedly  past 
due  social  security  and  unemployment  taxes  for  the  years 
1953,  1954  and  1955,  respondent,  in  late  1957,  brought 
suit  in  the  District  Court,  maintaining  that  it  was  not 
liable  for  the  exactions  and  seeking  an  injunction  pro- 
hibiting their  collection.  The  District  Director,  peti- 
tioner herein,  made  no  objection  to  the  issuance  of  a 
preliminary  restraining  order  but  resisted  a  permanent 
injunction,  asserting  that  the  provisions  of  §  7421  (a)  of 
the  Internal  Revenue  Code  of  1954  barred  any  such 
injunctive  proceeding.    That  section  provides: 

"Except  as  provided  in  sections  6212  (a)  and  (c), 
and  6213  (a),  no  suit  for  the  purpose  of  restraining 
the  assessment  or  collection  of  any  tax  shall  be  main- 
tained in  any  court." 

The  exception  for  Tax  Court  proceedings  created  by 
§§  6212  (a)  and  (c)  and  6213  (a)  was  not  applicable 
because  that  body  is  without  jurisdiction  over  taxes  of 
the  sort  here  in  issue.  Nevertheless,  on  July  14,  1959, 
the  court,  relying  upon  Miller  v.  Standard  Nut  Margarine 
Co.,  284  U.  S.  498,  permanently  enjoined  collection  of  the 
taxes  on  the  ground  that  they  were  not,  in  fact,  payable 
and  because  collection  would  destroy  respondent's  busi- 
ness. 176  F.  Supp.  168.  On  June  14,  1961,  the  Court  of 
Appeals  for  the  Fifth  Circuit  aflirmed,  one  judge  dissent- 
ing. 291  F.  2d  402.  We  granted  certiorari  to  determine 
whether  the  case  came  within  the  scope  of  this  Court's 
holding  in  Nut  Margarine  which  indicated  that  §  7421  (a) 
was  not,  in  the  "special  and  extraordinary  facts  and  cir- 
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cumstances"  of  that  case,*  intended  to  apply.^  368  U.  S. 
937. 

Respondent  corporation  (hereinafter  referred  to  as 
Williams)  is  engaged  in  the  business  of  providing  trawlers 
to  fishermen  who  take  shrimp,  oysters  and  fish  oflf  the 
Louisiana  and  Mississippi  coasts.  It  is  the  Government's 
position  that  these  fishermen  are  the  corporation's 
employees  within  the  meaning  of  §§1426  (d)(2)  and 
1607  (i)  of  the  Internal  Revenue  Code  of  1939,  26 
U.  S.  C.  (1952  ed.),  and  §§  3121  (d)(2)  and  3306  (i)  of 
the  Internal  Revenue  Code  of  1954.  These  sections 
specifically  adopt  the  common-law  test  for  ascertaining 
the  existence  of  the  employer-employee  relationship.  As 
stated  in  United  States  v.  Silk,  331  U.  S.  704, 716,  "degrees 
of  control,  opportunities  for  profit  or  loss,  investment  in 
facilities,  permanency  of  relation  and  skill  required  .  .  . 
are  important  for  decision  [under  these  statutes]."  If, 
under  the  involved  circumstances  of  this  case,  the  fisher- 
men were  employees,  respondent  Williams  is  admittedly 
liable  for  social  security  and  unemployment  taxes  for  the 
years  in  question.' 

The  following  facts,  material  to  the  question  of  the 
existence  of  the  employment  relationship,  were  estab- 
lished. Williams  provided  its  boats  to  captains  which  it 
selected;  they  employed  their  own  crews  and  could  fire 
them  at  will,  but  the  relationship  between  respondent  cor- 


1284U.  S.,  atSll. 

2  See  also  HiU  v.  Wallace,  259  U.  S.  44,  62;  AUen  v.  Regents,  304 
U.  S.  439,  449. 

3  See  §1410,  1939  Code,  and  §3111,  1954  Code  (social  security 
taxes) ;  §  1600,  1939  Code,  and  §  3301,  1954  Code  (unemplo>Tnent 
taxes). 

Presumably  the  exceptions  for  fishing  operations  created  by 
§§  1426(b)  (15)  and  1607(c)  (17)  of  the  1939  Code  and  by  §3306 
(c)(17)  of  the  1954  Code  do  not  apply  because  the  vessels  here 
involved  were  of  more  than  10  net  tons. 
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poration  and  the  fishermen  was  not  ordinarily  of  short 
duration.  The  catch  was  generally  sold  to  Williams 
which  in  turn  resold  it  to  the  DeJean  Packing  Co.,  a  part- 
nership closely  allied  to  Williams  both  by  reason  of  inte- 
grated operation  and  substantially  identical  ownership. 
The  proceeds,  after  the  deduction  of  expenses,  were 
divided  among  the  captain,  the  crew  and  the  boat.  Wil- 
liams received  an  additional  share  if  it  supplied  the  nets 
and  rigging.  It  extended  credit  to  the  captains  and  made 
it  possible  for  them  to  obtain  credit  elsewhere,  and  if  a 
trip  was  unsuccessful  and  if  the  captain  or  crew  members 
no  longer  continued  to  operate  a  boat,  Williams  absorbed 
the  loss. 

With  respect  to  the  existence  of  a  recognized  right  of 
control  by  the  employer,  as  might  be  expected,  the  testi- 
mony was  in  conflict.  Petitioner  introduced  evidence  to 
show  that  Williams  could  effectively  refuse  ice  to  boats 
and  thus  determine  whether  they  would  go  out,  that  the 
boats'  times  of  return  were  sometimes  directed  by  the 
respondent  corporation,  that  it  could  dictate  the  nature 
of  the  catch,  and  that  permission  was  needed  to  sell  the 
catch  to  someone  other  than  respondent.  And  petitioner 
pointed  out  that  both  respondent  and  its  fishermen  had 
for  other  purposes  represented  that  an  employer-employee 
relationship  existed.*  On  the  other  hand,  the  District 
Court  here  found,  and  the  respondent  now  asserts,  that 
the  corporation  was  wholly  without  any  right  of  control. 


*  For  instance,  during  World  War  II,  respondent  represented  that 
the  fishermen  were  employees  for  the  purpose  of  securing  occupational 
deferments  for  them.  And  in  the  course  of  a  prior  antitrust  litigation, 
instituted  against  a  union  to  which  respondent's  fishermen  belonged, 
the  union  defended  against  the  charge  of  price  fixing  on  the  ground 
that  its  members  were  employees.  The  Government,  curiously,  suc- 
cessfully maintained  that  an  employment  relationship  did  not  exist. 
See  Gulf  Coast  Shrimpers  A  Oystermans  Assn.  v.  United  States,  236 
F.  2d  658  (C.  A.  5th  Cir.  1956). 


ENOCHS  V.  WILLIAMS  PACKING  CO.         5 

1  Opinion  of  the  Court. 

Attempting  to  establish  a  basis  for  equitable  jurisdic- 
tion, the  corporation  maintains  that  it  will  be  thrown  into 
bankruptcy  if  required  to  pay  the  entire  assessment  of 
$41,568.57.  It  is  undisputed  that  Williams  itself  is  with- 
out available  funds  in  this  amount,  but  the  Government 
suggests  that  respondent  has  denuded  itself  of  assets  in 
anticipation  of  its  tax  liability,  that  DeJean's  assets 
should  be  considered  as  belonging  to  respondent,  and  that, 
in  any  event,  the  respondent  corporation  may  pay  the 
assessment  for  a  single  quarter  and  then  sue  for  a  refund. 

The  object  of  §  7421  (a)  is  to  withdraw  jurisdiction 
from  the  state  and  federal  courts  to  entertain  suits  seek- 
ing injunctions  prohibiting  the  collection  of  federal  taxes. 
In  Miller  v.  Standard  Nut  Margarine  Co.,  supra,  this 
Court  was  confronted  with  the  question  whether  a  manu- 
facturer of  "Southern  Nut  Product"  could  enjoin  the  col- 
lection of  federal  oleomargarine  taxes  on  its  goods.  Prior 
to  the  assessment  in  issue  three  lower  federal  court  cases 
had  held  that  similar  products  were  nontaxable  and,  by 
letter,  the  collector  had  informed  the  manufacturer  that 
"Southern  Nut  Product"  was  not  subject  to  the  tax. 
This  Court  found  that  "[a]  valid  oleomargarine  tax  could 
by  no  legal  possibility  have  been  assessed  against  .  .  . 
[the  manufacturer],  and  therefore  the  reasons  underly- 
ing ...  [§  7421  (a)]  apply,  if  at  all,  with  little  force."  ^ 

5  Id.,  at  510. 

The  product  in  issue  was  made  only  with  vegetable  oils.  The 
pertinent  taxing  statute  defined  "oleomargarine"  as  "[a]  11  substances 
heretofore  known  as  oleomargarine,  oleo,  oleomargarine-oil,  butterine, 
lardine,  suine,  and  neutral;  all  mixtures  and  compounds  of  oleo- 
margarine, oleo,  oleomargarine-oil,  butterine,  lardine,  suine,  and  neu- 
tral; all  lard  extracts  and  tallow  extracts;  and  all  mixtures  and 
compounds  of  tallow,  beef-fat,  suet,  lard,  lard-oil,  vegetable-oil  annotto 
[a  coloring  material],  and  other  coloring  matter,  intestinal  fat,  and 
oflfal  fat  made  in  imitation  or  semblance  of  butter,  or  when  so  made, 
calculated  or  intended  to  be  sold  as  butter  or  for  butter."  24  Stat. 
209.    The  assessment  was  based  on  the  argument  that  the  statutory 
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Noting  that  collection  of  the  tax  "would  destroy  its  busi- 
ness, ruin  it  financially  and  inflict  loss  for  which  it 
would  have  no  remedy  at  law,"  the  Coui  t  held  that  an 
injunction  could  properly  issue,  /d.,  at  610-511.  The 
courts  below  seem  to  have  found  that  Nut  Margarine 
decides  that  §  7421  (a)  does  not  bar  suit  for  an  injunction 
against  the  collection  of  taxes  not  due  if  the  legal  remedy 
is  inadequate.    We  cannot  agree. 

The  enactment  of  the  comparable  Tax  Injunction  Act 
of  1937,  50  Stat.  738,  now,  as  amended,  28  U.  S.  C.  §  1341, 
forbidding  the  federal  courts  to  entertain  suits  to  enjoin 
collection  of  state  taxes  "where  a  plain,  speedy,  and  effi- 
cient remedy  may  be  had  at  law  or  in  equity  in  the  courts 
of  such  State,"  throws  light  on  the  proper  construction 
to  be  given  §  7421  (a).  It  indicates  that  if  Congress  had 
desired  to  make  the  availability  of  the  injunctive  remedy 
against  the  collection  of  federal  taxes  not  lawfully  due 
depend  upon  the  adequacy  of  the  legal  remedy,  it  would 
have  said  so  explicitly.  Its  failure  to  do  so  shows  that 
such  a  suit  may  not  be  entertained  merely  because  col- 
lection would  cause  an  irreparable  injury,  such  as  the 
ruination  of  the  taxpayer's  enterprise.  This  is  not  to  say, 
of  course,  that  inadequacy  of  the  legal  remedy  need  not 
be  established  if  §7421  (a)  is  inapplicable;  indeed,  the 
contrary  rule  is  well  established.  See,  e.  g.,  Matthews  v. 
Rodgers,  284  U.  S.  521 ;  Miller  v.  Standard  Nut  Margarine 
Co,,  supra;  Dows  v.  Chicago,  11  Wall.  108.  However, 
since  we  conclude  that  §  7421  (a)  bars  any  suit  for 
an  injunction  in  this  case,  we  need  not  determine  whether 


reference  to  "vegetable-oil  annotto"  was  meant  to  bring  products 
made  with  vegetable  oil  within  the  definition.  The  Court  held  that 
the  Act  was  obviously  designed  to  include  only  vegetable-oil  coloring 
used  in  conjunction  with  animal-fat  products;  in  fact,  after  the 
tax  year  involved,  the  statute  had  been  amended  to  bring  vegetable-oil 
products  within  the  definition.    See  46  Stat.  1022. 
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the  taxpayer  would  suffer  irreparable  injury  if  collection 
were  effected. 

The  manifest  purpose  of  §  7421  (a)  is  to  permit  the 
United  States  to  assess  and  collect  taxes  alleged  to  be  due 
without  judicial  intervention,  and  to  require  that  the  legal 
right  to  the  disputed  sums  be  determined  in  a  suit  for 
refund.  In  this  manner  the  United  States  is  assured  of 
prompt  collection  of  its  lawful  revenue.*  Nevertheless, 
if  it  is  clear  that  under  no  circumstances  could  the  Gov- 
ernment ultimately  prevail,  the  central  purpose'  of  the 
Act  is  inapplicable  and,  under  the  Nut  Margarine  case, 
the  attempted  collection  may  be  enjoined  if  equity  juris- 
diction otherwise  exists.  In  such  a  situation  the  exaction 
is  merely  in  "the  guise  of  a  tax."    Id.,  at  509. 

We  believe  that  the  question  of  whether  the  Govern- 
ment has  a  chance  of  ultimately  prevailing  is  to  be  deter- 
mined on  the  basis  of  the  information  available  to  it  at 
the  time  of  suit.  Only  if  it  is  then  apparent  that,  under 
the  most  liberal  view  of  the  law  and  the  facts,  the  United 
States  cannot  establish  its  claim,  may  the  suit  for  an 
injunction  be  maintained.  Otherwise,  the  District  Court 
is  without  jurisdiction,  and  the  complaint  must  be  dis- 
missed. To  require  more  than  good  faith  on  the  part  of 
the  Government  would  unduly  interfere  with  a  collateral 


•Compare  S.  Rep.  No.  1035,  75th  Cong.,  1st  Sess.  2,  concerning 
28U.  S.  C.  §1341: 

"The  existing  practice  of  the  Federal  courts  in  entertaining  tax- 
injunction  suits  against  State  officers  makes  it  possible  for  foreign 
corporations  doing  business  in  such  States  to  withhold  from  them  and 
their  governmental  subdivisions,  taxes  in  such  vast  amounts  and  for 
such  long  periods  of  time  as  to  seriously  disrupt  State  and  county 
finances.  The  pressing  needs  of  these  States  for  this  tax  money  is  so 
great  that  in  many  instances  they  have  been  compelled  to  compromise 
these  suits,  as  a  result  of  which  substantial  portions  of  the  tax  have 
been  lost  to  the  States  without  a  judicial  examination  into  the  real 
merits  of  the  controversy." 


10  OCTOBER  TERM,  1961. 

Opinion  of  the  Court.  370 U.S. 

Mr.  Justice  Black  delivered  the  opinion  of  the  Court. 

The  Court  of  Appeals  for  the  Fourth  Circuit,  with 
Chief  Judge  Sobelofif  dissenting,  refused  to  enforce  an 
order  of  the  National  Labor  Relations  Board  directing 
the  respondent  Washington  Aluminum  Company  to  rein- 
state and  make  whole  seven  employees  whom  the  com- 
pany had  discharged  for  leaving  their  work  in  the  machine 
shop  without  permission  on  claims  that  the  shop  was  too 
cold  to  work  in.*  Because  that  decision  raises  important 
questions  affecting  the  proper  administration  of  the 
National  Labor  Relations  Act,*  we  granted  certiorari.* 

The  Board's  order,  as  shown  by  the  record  and  its  find- 
ings, rested  upon  these  facts  and  circumstances.  The 
respondent  company  is  engaged  in  the  fabrication  of 
aluminum  products  in  Baltimore,  Maryland,  a  business 
having  interstate  aspects  that  subject  it  to  regulation 
under  the  National  Labor  Relations  Act.  The  machine 
shop  in  which  the  seven  discharged  employees  worked  was 
not  insulated  and  had  a  number  of  doors  to  the  outside 
that  had  to  be  opened  frequently.  An  oil  furnace  located 
in  an  adjoining  building  was  the  chief  source  of  heat  for 
the  shop,  although  there  were  two  gas-fired  space  heaters 
that  contributed  heat  to  a  lesser  extent.    The  heat  pro- 


1 291  F.  2d  869.  The  Court  of  Appeals  also  refused  to  enforce 
another  Board  order  requiring  the  respondent  company  to  bargain 
collectively  with  the  Industrial  Union  of  Marine  &  Shipbuilding 
Workers  of  America,  AFL-CIO,  as  the  certified  bargaining  repre- 
sentative of  its  employees.  Since  the  Union's  status  as  majority  bar- 
gaining representative  turns  on  the  ballots  cast  in  the  Board  election 
by  four  of  the  seven  discharged  employees,  the  enforceability  of  that 
order  depends  upon  the  validity  of  the  discharges  being  challenged  in 
the  principal  part  of  the  case.  Our  decision  on  the  discharge  question 
will  therefore  also  govern  the  refusal-to-bargain  issue. 

^  49  Stat.  449,  as  amended,  61  Stat.  136,  29  U.  S.  C.  §  151  et  seq. 

»368  U.  S.  924. 
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duced  by  these  units  was  not  always  satisfactory  and, 
even  prior  to  the  day  of  the  walkout  involved  here,  sev- 
eral of  the  eight  machinists  who  made  up  the  day  shift 
at  the  shop  had  complained  from  time  to  time  to  the 
company's  foreman  "over  the  cold  working  conditions."  * 
January  5,  1959,  was  an  extraordinarily  cold  day  for 
Baltimore,  with  unusually  high  winds  and  a  low  tem- 
perature of  11  degrees  followed  by  a  high  of  22.  When 
the  employees  on  the  day  shift  came  to  work  that  morning, 
they  found  the  shop  bitterly  cold,  due  not  only  to  the 
unusually  harsh  weather,  but  also  to  the  fact  that  the 
large  oil  furnace  had  broken  down  the  night  before  and 
had  not  as  yet  been  put  back  into  operation.  As  the 
workers  gathered  in  the  shop  just  before  the  starting  hour 
of  7:30,  one  of  them,  a  Mr.  Caron,  went  into  the  oflSce 
of  Mr.  Jarvis,  the  foreman,  hoping  to  warm  himself  but, 
instead,  found  the  foreman's  quarters  as  uncomfortable  as 
the  rest  of  the  shop.  As  Caron  and  Jarvis  sat  in  Jarvis' 
office  discussing  how  bitingly  cold  the  building  was,  some 
of  the  other  machinists  walked  by  the  office  window 
'Tiuddled"  together  in  a  fashion  that  caused  Jarvis  to 
exclaim  that  "[i]f  those  fellows  had  any  guts  at  all,  they 
would  go  home."  When  the  starting  buzzer  sounded  a 
few  moments  later,  Caron  walked  back  to  his  working 
place  in  the  shop  and  found  all  the  other  machinists 
"huddled  there,  shaking  a  little,  cold."  Caron  then  said 
to  these  workers,  ".  .  .  Dave  [Jarvis]  told  me  if  we  had 
any  guts,  we  would  go  home.  ...  I  am  going  home,  it 
is  too  damned  cold  to  work."    Caron  asked  the  other 


*The  Board  made  a  specific  finding  on  this  issue:  "We  rely,  inter 
alia,  upon  ...  the  credited  testimony  of  employees  Heinlein,  Caron, 
and  George  as  to  previous  complaints  made  to  the  Respondent's  fore- 
men over  the  cold  working  conditions,  and  to  the  effect  that  the  men 
left  on  the  morning  of  January  5  in  protest  of  the  coldness  at  the 
plant  .  .  .  ."     126  N.  L.  R.  B.  1410,  1411. 


12  OCTOBER  TERM,  1961. 

Opinion  of  the  Court.  370  U.  S. 

workers  what  they  were  going  to  do  and,  after  some  dis- 
cussion among  themselves,  they  decided  to  leave  with  him. 
One  of  these  workers,  testifying  before  the  Board,  sum- 
marized their  entire  discussion  this  way:  "And  we  had  all 
got  together  and  thought  it  would  be  a  good  idea  to  go 
home;  maybe  we  could  get  some  heat  brought  into  the 
plant  that  way."  *  As  they  started  to  leave,  Jarvis 
approached  and  persuaded  one  of  the  workers  to  remain 
at  the  job.  But  Caron  and  the  other  six  workers  on  the 
day  shift  left  practically  in  a  body  in  a  matter  of  minutes 
after  the  7:30  buzzer. 

When  the  company's  general  foreman  arrived  between 
7:45  and  8  that  morning,  Jarvis  promptly  informed  him 
that  all  but  one  of  the  employees  had  left  because  the 
shop  was  too  cold.  The  company's  president  came  in  at 
approximately  8:20  a.  m.  and,  upon  learning  of  the  walk- 
out, immediately  said  to  the  foreman,  ".  .  .  if  they  have 
all  gone,  we  are  going  to  terminate  them."  After  discus- 
sion "at  great  length"  between  the  general  foreman  and 
the  company  president  as  to  what  might  be  the  eflfect  of 
the  walkout  on  employee  discipline  and  plant  production, 
the  president  formalized  his  discharge  of  the  workers  who 
had  walked  out  by  giving  orders  at  9  a.  m.  that  the 
affected  workers  should  be  notified  about  their  discharge 
immediately,  either  by  telephone,  telegram  or  personally. 
This  was  done. 

On  these  facts  the  Board  found  that  the  conduct  of 
the  workers  was  a  concerted  activity  to  protest  the  com- 
pany's failure  to  supply  adequate  heat  in  its  machine 
shop,  that  such  conduct  is  protected  under  the  provision 
of  §  7  of  the  National  Labor  Relations  Act  which  guar- 
antees that  "Employees  shall  have  the  right ...  to  engage 
in  .  .  .  concerted  activities  for  the  purpose  of  collective 

*The  Trial  Examiner  expressly  credited  this  testimony  and  the 
Board  expressly  relied  upon  it.    126  N.  L.  R.  B.,  at  1411. 


LABOR  BD.  V.  WASHINGTON  ALUMINUM  CO.    13 

9  Opinion  of  the  Court. 

bargaining  or  other  mutual  aid  or  protection/'  ®  and  that 
the  discharge  of  these  workers  by  the  company  amounted 
to  an  unfair  labor  practice  under  §  8  (a)(1)  of  the  Act, 
which  forbids  employers  "to  interfere  with,  restrain,  or 
coerce  employees  in  the  exercise  of  the  rights  guaranteed 
in  section  7."  ^  Acting  under  the  authority  of  §  10  (c) 
of  the  Act,  which  provides  that  when  an  employer  has 
been  guilty  of  an  unfair  labor  practice  the  Board  can 
"take  such  aflSrmative  action  including  reinstatement  of 
employees  with  or  without  back  pay,  as  will  eflfectuate  the 
policies  of  this  Act,"  ®  the  Board  then  ordered  the  com- 
pany to  reinstate  the  discharged  workers  to  their  previous 
positions  and  to  make  them  whole  for  losses  resulting 
from  what  the  Board  found  to  have  been  the  unlawful 
termination  of  their  employment. 

In  denying  enforcement  of  this  order,  the  majority  of 
the  Court  of  Appeals  took  the  position  that  because  the 
workers  simply  "summarily  left  their  place  of  employ- 
ment" without  aflfording  the  company  an  "opportunity  to 
avoid  the  work  stoppage  by  granting  a  concession  to  a 
demand,"  their  walkout  did  not  amount  to  a  concerted 
activity  protected  by  §  7  of  the  Act.®    On  this  basis,  they 


«  49  Stat.  452,  as  amended,  61  Stat.  140,  29  U.  S.  C.  §  157.  Section 
7  in  full  is  as  follows:  "Employees  shall  have  the  right  to  self-organi- 
zation, to  form,  ioin,  or  assist  labor  organizations,  to  bargain  collec- 
tively through  representatives  of  their  own  choosing,  and  to  engage 
in  other  concerted  activities  for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection,  and  shall  also  have  the  right  to 
refrain  from  any  or  all  of  such  activities  except  to  the  extent  that 
such  right  may  be  affected  by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  employment  as  authorized  in 
section  8(a)(3)." 

•  49  Stat.  452,  as  amended,  61  Stat.  140,  29  U.  S.  C.  §  158  (a)  (1). 

M9  Stat.  453-454,  as  amended,  61  Stat.  146-147,  29  U.  S.  C. 
§  160(c). 

•291  F.  2d,  at  877. 
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held  that  there  was  no  justification  for  the  conduct  of  the 
workers  in  violating  the  established  rules  of  the  plant  by 
leaving  their  jobs  without  permission  and  that  the  Board 
had  therefore  exceeded  its  power  in  issuing  the  order 
involved  here  because  §  10  (c)  declares  that  the  Board 
shall  not  require  reinstatement  or  back  pay  for  an 
employee  whom  an  employer  has  suspended  or  discharged 
"for  cause." '' 

We  cannot  agree  that  employees  necessarily  lose  their 
right  to  engage  in  concerted  activities  under  §  7  merely 
because  they  do  not  present  a  specific  demand  upon  their 
employer  to  remedy  a  condition  they  find  objectionable. 
The  language  of  §  7  is  broad  enough  to  protect  concerted 
activities  whether  they  take  place  before,  after,  or  at  the 
same  time  such  a  demand  is  made.  To  compel  the  Board 
to  interpret  and  apply  that  language  in  the  restricted 
fashion  suggested  by  the  respondent  here  would  only  tend 
to  frustrate  the  policy  of  the  Act  to  protect  the  right  of 
workers  to  act  together  to  better  their  working  conditions. 
Indeed,  as  indicated  by  this  very  case,  such  an  interpreta- 
tion of  §  7  might  place  burdens  upon  employees  so  great 
that  it  would  effectively  nullify  the  right  to  engage  in 
concerted  activities  which  that  section  protects.  The 
seven  employees  here  were  part  of  a  small  group  of 
employees  who  were  wholly  unorganized.  They  had  no 
bargaining  representative  and,  in  fact,  no  representative 
of  any  kind  to  present  their  grievances  to  their  employer. 
Under  these  circumstances,  they  had  to  speak  for  them- 
selves as  best  they  could.  As  pointed  out  above,  prior  to 
the  day  they  left  the  shop,  several  of  them  had  repeatedly 
complained  to  company  oflScials  about  the  cold  working 


^^  "No  order  of  the  Board  shall  require  the  reinstatement  of  any 
individual  as  an  employee  who  has  been  suspended  or  discharged,  or 
the  payment  to  him  of  any  back  pay,  if  such  individual  was  suspended 
or  discharged  for  cause/'  49  Stat.  453-454,  as  amended,  61  Stat. 
146-147,  29  U.S.  C.§  160(c). 
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conditions  in  the  shop.  These  had  been  more  or  less 
spontaneous  individual  pleas,  unsupported  by  any  threat 
of  concerted  protest,  to  which  the  company  apparently 
gave  little  consideration  and  which  it  now  says  the  Board 
should  have  treated  as  nothing  more  than  "the  same  sort 
of  gripes  as  the  gripes  made  about  the  heat  in  the  sum- 
mertime." The  bitter  cold  of  January  5,  however,  finally 
brought  these  workers'  individual  complaints  into  con- 
cert so  that  some  more  effective  action  could  be  consid- 
ered. Having  no  bargaining  representative  and  no 
established  procedure  by  which  they  could  take  full 
advantage  of  their  unanimity  of  opinion  in  negotiations 
with  the  company,  the  men  took  the  most  direct 
course  to  let  the  company  know  that  they  wanted  a 
warmer  place  in  which  to  work.  So,  after  talking  among 
themselves,  they  walked  out  together  in  the  hope  that  this 
action  might  spotlight  their  complaint  and  bring  about 
some  improvement  in  what  they  considered  to  be  the 
"miserable"  conditions  of  their  employment.  This  we 
think  was  enough  to  justify  the  Board's  holding  that  they 
were  not  required  to  make  any  more  specific  demand  than 
they  did  to  be  entitled  to  the  protection  of  §  7. 

Although  the  company  contends  to  the  contrary,  we 
think  that  the  walkout  involved  here  did  grow  out 
of  a  "labor  dispute"  within  the  plain  meaning  of  the 
definition  of  that  term  in  §  2  (9)  of  the  Act,  which 
declares  that  it  includes  "any  controversy  concerning 
terms,  tenure  or  conditions  of  employment  .  .  .  ."  "  The 
findings  of  the  Board,  which  are  supported  by  substantial 
evidence  and  which  were  not  disturbed  below,  show  a 
running  dispute  between  the  machine  shop  employees  and 
the  company  over  the  heating  of  the  shop  on  cold  days — 
a   dispute    which    culminated   in    the   decision    of   the 


»  49  Stat.  450,  as  amended,  61  Stat.  137-138,  29  U.  S.  C.  §  152  (9). 
(Emphasis  supplied.) 
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employees  to  act  concertedly  in  an  eflfort  to  force  the  com- 
pany to  improve  that  condition  of  their  employment.  The 
fact  that  the  company  was  already  making  every  eflfort  to 
repair  the  furnace  and  bring  heat  into  the  shop  that  morn- 
ing does  not  change  the  nature  of  the  controversy  that 
caused  the  walkout.  At  the  very  most,  that  fact  might 
tend  to  indicate  that  the  conduct  of  the  men  in  leaving 
was  unnecessary  and  unwise,  and  it  has  long  been  settled 
that  the  reasonableness  of  workers'  decisions  to  engage  in 
concerted  activity  is  irrelevant  to  the  determination  of 
whether  a  labor  dispute  exists  or  not."  Moreover,  the 
evidence  here  shows  that  the  conduct  of  these  workers 
was  far  from  unjustified  under  the  circumstances.  The 
company's  own  foreman  expressed  the  opinion  that  the 
shop  was  so  cold  that  the  men  should  go  home.  This 
statement  by  the  foreman  but  emphasizes  the  obvious — 
that  is,  that  the  conditions  of  coldness  about  which  com- 
plaint had  been  made  before  had  been  so  aggravated  on 
the  day  of  the  walkout  that  the  concerted  action  of  the 
men  in  leaving  their  jobs  seemed  like  a  perfectly  natural 
and  reasonable  thing  to  do. 

Nor  can  we  accept  the  company's  contention  that 
because  it  admittedly  had  an  established  plant  rule  which 
forbade  employees  to  leave  their  work  without  permission 
of  the  foreman,  there  was  justifiable  "cause"  for  dis- 
charging these  employees,  wholly  separate  and  apart  from 
any  concerted  activities  in  which  they  engaged  in  protest 
against  the  poorly  heated  plant.  Section  10  (c)  of  the 
Act  does  authorize  an  employer  to  discharge  employees 
for  "cause"  and  our  cases  have  long  recognized  this  right 


"  "The  wisdom  or  unwisdom  of  the  men,  their  justification  or  lack 
of  it,  in  attributing  to  respondent  an  unreasonable  or  arbitrar>'  atti- 
tude in  connection  with  the  negotiations,  cannot  determine  whether, 
when  they  struck,  they  did  so  as  a  consequence  of  or  in  connection 
with  a  current  labor  dispute."  Labor  Board  v.  Mackay  Radio  d: 
TeUgraph  Co.,  304  U.  S.  333,  344. 
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on  the  part  of  an  employer.^'  But  this,  of  course,  cannot 
mean  that  an  employer  is  at  liberty  to  punish  a  man  by 
discharging  him  for  engaging  in  concerted  activities  which 
§  7  of  the  Act  protects.  And  the  plant  rule  in  question 
here  purports  to  permit  the  company  to  do  just  that  for  it 
would  prohibit  even  the  most  plainly  protected  kinds  of 
concerted  work  stoppages  until  and  unless  the  permission 
of  the  company's  foreman  was  obtained. 

It  is  of  course  true  that  §  7  does  not  protect  all  con- 
certed activities,  but  that  aspect  of  the  section  is  not 
involved  in  this  case.  The  activities  engaged  in  here 
do  not  fall  within  the  normal  categories  of  unprotected 
concerted  activities  such  as  those  that  are  unlawful," 
violent"  or  in  breach  of  contract.^®  Nor  can  they  be 
brought  under  this  C!ourt's  more  recent  pronouncement 
which  denied  the  protection  of  §  7  to  activities  char- 
acterized as  "indefensible"  because  they  were  there  found 
to  show  a  disloyalty  to  the  workers'  employer  which 
this  Court  deemed  unnecessary  to  carry  on  the  work- 
ers' legitimate  concerted  activities."  The  activities  of 
these  seven  employees  cannot  be  classified  as  "indefensi- 
ble" by  any  recognized  standard  of  conduct.  Indeed, 
concerted  activities  by  employees  for  the  purpose  of 
trying  to  protect  themselves  from  working  conditions 
as  uncomfortable  as  the  testimony  and  Board  findings 
showed  them  to  be  in  this  case  are  unquestionably  activ- 
ities to  correct  conditions  which  modern  labor-manage- 
ment legislation  treats  as  too  bad  to  have  to  be  tolerated 
in  a  humane  and  civilized  society  like  ours. 


"  See,  e.  g..  Labor  Board  v.  Jones  &  Laughlin  Steel  Corp.,  301 
U.  S.  1,  45. 

^*  Southern  Steamship  Co.  v.  Labor  Board,  316  U.  S.  31. 

"  Labor  Board  v.  Fansteel  Metallurgical  Corp.,  306  U.  S.  240. 

^«  Labor  Board  v.  Sands  Manufacturing  Co.,  306  U.  S.  332. 

*'  Labor  Board  v.  Local  Union  No.  1229,  International  Brotherhood 
of  Electrical  Workers,  346  U.  S.  464,  477. 
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We  hold  therefore  that  the  Board  correctly  interpreted 
and  applied  the  Act  to  the  circumstances  of  this  case  and 
it  was  error  for  the  Court  of  Appeals  to  refuse  to  enforce 
its  order.  The  judgment  of  the  Court  of  Appeals  is 
reversed  and  the  cause  is  remanded  to  that  court  with 
directions  to  enforce  the  order  in  its  entirety. 

Reversed  and  remanded. 

Mr.  Justice  Frankfurter  and  Mr.  Justice  White 
took  no  part  in  the  consideration  or  decision  of  this  case. 


SUNKIST  V.  WINCKLER  &  SMITH  CO.      19 

Syllabus. 

SUNKIST  GROWERS,  INC.,  et  al.  v.  WINCKLER  & 
SMITH  CITRUS  PRODUCTS  CO.  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  NINTH  CIRCUIT. 

No.  241.    Argued  March  21-22,  1962.— Decided  May  28,  1962. 

A  group  of  citrus  fruit  growers  in  California  and  Arizona  organized 
local  cooperative  associations  which  joined  together  for  the  purpose 
of  collectively  marketing  their  fruit  through  the  agency  of  an  area- 
wide  marketing  cooperative  and  two  processing  cooperatives. 
Respondents  sued  petitioners,  the  areawide  cooperative  and  one  of 
the  processing  cooperatives,  for  treble  damages  imder  §4  of  the 
Clayton  Act,  claiming  that  they  had  conspired  with  the  other 
processing  cooperative  and  two  privately  owned  processing  cor- 
porations to  restrain  and  monopolize  interstate  trade  in  citrus  fruit 
and  by-products  and  had  actually  monopolized  the  same,  in  viola- 
tion of  §§  1  and  2  of  the  Sherman  Act.  Held:  In  view  of  the 
exemption  from  the  antitrust  laws  accorded  to  agricultural  coop- 
eratives by  §  6  of  the  Clayton  Act  and  §  1  of  the  Capper-Volstead 
Act,  7  U.  S.  C.  §  291,  a  judgment  based  on  a  general  verdict  against 
petitioners,  which  may  have  rested  on  a  finding  of  an  unlawful 
conspiracy  among  the  three  cooperatives,  must  be  reversed.  Pp. 
20-30. 

(a)  The  instructions  in  this  case  left  it  open  for  the  jury  to 
base  its  verdict  on  a  finding  of  a  conspiracy  among  the  marketing 
cooperative  and  the  two  processing  cooperatives.    Pp.  25-26. 

(b)  On  the  record  in  this  case  it  cannot  be  said  that  petitioners 
waived  their  objection  to  these  instructions.    Pp.  26-27. 

(c)  In  view  of  the  provisions  of  §  6  of  the  Clayton  Act  and  §  1 
of  the  Capper-Volstead  Act,  the  three  legal  entities  formed  by 
these  growers  for  the  purpose  of  processing  and  marketing  their 
agricultural  products  cooperatively  cannot  be  considered  inde- 
pendent parties  for  the  purposes  of  the  conspiracy  provisions  of 
§§  1  and  2  of  the  Sherman  Act.    Pp.  27-29. 

(d)  Where  one  of  several  theories  submitted  to  a  jury  is  held 
erroneous,  a  general  verdict  must  be  reversed,  as  it  may  have 
rested  on  the  erroneous  theory.    Pp.  29-30. 

284  F.  2d  1,  reversed  and  cause  remanded. 
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Herman  F,  Selvin  argued  the  cause  for  petitioners. 
With  him  on  the  briefs  was  Ross  C.  Fisher, 

William  C.  Dixon  argued  the  cause  for  respondents. 
With  him  on  the  briefs  was  Holmes  Baldridge, 

Mr.  Justice  Clark  delivered  the  opinion  of  the  Court. 

This  is  a  treble  damage  suit  brought  under  §  4  of  the 
Clayton  Act,  38  Stat.  731,  15  U.  S.  C.  §  15,  charging  peti- 
tioners, Sunkist  Growers,  Incorporated,  and  The  Ex- 
change Orange  Products  Company,  with  conspiracy  to 
restrain  and  monopolize  interstate  trade  and  commerce  in 
citrus  fruits  and  by-products  and  with  actual  monopoliza- 
tion thereof  in  violation  of  §§  1  and  2  of  the  Sherman  Act, 
26  Stat.  209,  15  U.  S.  C.  §§  1,  2,  as  amended.  The  peti- 
tioners are  each  agricultural  cooperative  organizations. 
Exchange  Orange  being  a  wholly  owned  subsidiary  of  Sun- 
kist. Petitioners  contend  the  case  was  submitted  under 
instructions  permitting  the  jury  to  find  an  illegal  conspir- 
acy among  them  and  Exchange  Lemon  Products  Com- 
pany, a  cooperative  processing  association  owned  and 
operated  exclusively  by  a  number  of  lemon-grower  associa- 
tions all  of  which  are  members  of  Sunkist  Growers,  Inc. 
They  say  that  under  the  exemptions  from  the  antitrust 
laws  granted  agricultural  associations  by  §  6  of  the  Clay- 
ton Act,  38  Stat.  731, 15  U.  S.  C.  §  17,  and  §  1  of  the  Cap- 
per-Volstead  Act,  42  Stat.  388,  7  U.  S.  C.  §  291,  Sunkist, 
Exchange  Orange,  and  Exchange  Lemon,  being  made  up 
of  the  same  growers  and  associations,  cannot  be  charged 
with  conspiracy  among  themselves.  The  trial  court  over- 
ruled this  contention,  among  others,  and  the  jury  returned 
a  verdict  of  $500,000.  Judgment  for  treble  this  amount 
and  attorney  fees,  less  some  minor  offsets,  was  entered. 
The  Court  of  Appeals,  accepting  petitioners'  view  of  the 
instructions,  held  that  the  exemption  claimed  did  not 
apply  here  and  affirmed  the  judgment  as  to  liability  but 
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reversed  as  to  the  amount  of  damages.  284  F.  2d  1.  We 
granted  certiorari  limited  to  the  issue  of  the  immunity  of 
interorganizational  dealings  among  the  three  cooperatives 
from  the  conspiracy  provisions  of  the  antitrust  laws.  368 
U.  S.  813.  We  have  concluded  that  the  case  was  sub- 
mitted to  the  jury  on  the  theory  claimed  by  petitioners 
and  that  this  was  erroneous.  Thus  we  reverse  the 
judgment. 

Sunkist  Growers,  Inc.,  has  at  its  base  12,000  growers 
of  citrus  fruits  in  California  and  Arizona.  These  grow- 
ers are  organized  into  local  associations  which  operate 
packing  houses.  The  associations  in  turn  are  grouped 
into  district  exchanges,  and  representatives  from  these 
exchanges  make  up  the  governing  board  of  Sunkist,  a 
nonstock  membership  corporation.  Sunkist  serves  the 
members  as  an  organization  for  marketing  their  fresh  fruit 
and  fruit  products^  through  its  field,  advertising,  sales, 
and  traffic  departments.  All  of  its  net  revenues  are  dis- 
tributed to  the  members. 

In  1915  several  member  associations  of  Sunkist  under- 
took to  develop  by-products  for  lemons  in  order  to  create 
a  market  for  produce  not  salable  as  fresh  fruit.  Because 
this  was  a  new,  untried  field  the  entire  cooperative  did  not 
participate.  Rather  a  separate  cooperative — Exchange 
Lemon,  a  nonprofit  stock  corporation — was  formed  for 
this  venture  by  the  interested  associations.  Since  that 
time  Exchange  Lemon  has  retained  its  separate  identity 
although  it  is  made  up  exclusively  of  lemon-grower  asso- 
ciations which  are  also  members  of  Sunkist.  Its  function 
now  is  primarily  one  of  processing,  and  the  resultant  prod- 
ucts are  marketed  for  the  owners  by  Sunkist  through 
its  products  department,  which  is  jointly  managed  by 
directors  of  Exchange  Lemon  and  Exchange  Orange. 

*  These  include  juices,  concentrates,  oil,  pectin,  pharmaceuticals, 
and  cattle  feed. 
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One  year  after  the  organization  of  Exchange  Lemon  a 
similar  association  was  formed  to  develop  by-products  for 
oranges.  This  organization,  Exchange  Orange,  was  com- 
prised of  a  number  of  Sunkist  member  associations  until 
193 L  At  that  time  the  Sunkist  directors  decided  to  make 
the  processing  facilities  of  Exchange  Orange  available  to 
all  of  its  member  associations  by  purchasing  it  and  operat- 
ing it  as  a  wholly  owned  subsidiary. 

In  sum  J  the  individual  growers  involved  each  belong 
to  a  local  grower  association.  Fruit  which  is  to  be  sold 
fresh  is  packed  by  the  associations  and  marketed  by  Sun- 
kist, a  nonstock  membership  corporation  comprised  of 
district  exchanges  to  which  the  associations  belong.  Most 
fruit  which  is  to  be  processed  into  by-products  is  han- 
dled by  Exchange  Orange*  a  subsidiary  of  Sunkist,  or 
by  Exchange  Lemon,  a  separate  organization  comprised 
of  a  number  of  Sunkist  member  associations*^  It  is  then 
marketed  by  the  products  department  of  Sunkist  which  is 
managed  by  directors  of  Exchange  Orange  and  Exchange 
Lemon. 

Competing  with  the  three  cooperatives  in  the  Cali- 
fornia-Arizona area  in  the  business  of  processing  and  sell- 
ing canned  orange  juice  were  four  independent  processors, 
which  were  primarily  dependent  upon  Sunkist  for  their 
supply  of  by-product  oranges/  In  1951  two  of  these  con- 
cerns, TreeSweet  Products  Company  and  E,  A.  Silzle  Cor- 
poration, had  process-and-purchase  contracts  with  Ex- 
change Orange.  Under  its  contract  TreeSweet  agreed  to 
process  at  cost  an  undetermined  amount  of  oranges  pro- 
vided by  Exchange  Orange  and  to  purchase  the  resultant 
orange  juice  at  the  then  current  price  of  Sunkist,  The 
average  net  price  for  the  oranges  under  this  contract  was 


^Sonie  by-product  fruit  Is  sold  to  or  processed  by  independent 
processorB. 

>  Sujildst  also  Bo\d  by-product  oranges  to  additional  compamea 
for  prooeanng  into  by-pnxlucte  otber  than  canned  orange  juice. 
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alleged  to  have  been  $25.10  per  ton.*  The  contract  with 
Silzle  provided  that  it  would  process  a  stated  amount  of 
oranges  for  Exchange  Orange  and  purchase  the  juice  at 
a  stated  price  less  its  processing  cost  alleged  to  have 
netted  $17.66  per  ton.**  The  third  producer,  Case-Swajme 
Company,  allegedly  declined  Sunkist's  offer  of  a  similar 
contract.  Respondent  Winckler  &  Smith  Citrus  Products 
Company,  the  final  processor,  was  oflfered  oranges  only  at 
the  list  price  of  $40  to  $44  per  ton,  depending  upon 
content  of  soluble  solids,  and  was  refused  the  process- 
and-purchase  arrangements  described  above. 

Respondents  brought  this  suit  on  the  theory  that  Sun- 
kist  and  Exchange  Orange  controlled  the  supply  of  by- 
product oranges  available  in  the  California- Arizona  area 
to  independent  processors;  that  they  combined  and  con- 
spired with  Exchange  Lemon,  TreeSweet,  and  Silzle  to 
restrain  and  to  monopolize  interstate  trade  and  commerce 
in  1951  in  the  processing  and  sale  of  citrus  fruit  juices, 
particularly  canned  orange  juice;  that  they  in  fact 
monopolized  such  trade  and  commerce;  and  that  the 
purpose  or  eflfect  thereof  was  the  elimination  of  Winckler 
as  a  competitor  in  the  sale  of  such  juices.  Respondents 
relied  on  six  specific  acts  and  contracts  which  allegedly 
furthered  the  conspiracy,  namely:  (1)  the  processing  of 
oranges  at  cost  by  Exchange  Lemon  for  Exchange  Orange 
during  1951;  (2)  the  processing  of  lemons  at  cost  by 
Exchange  Orange  for  Exchange  Lemon  during  1951; 
(3)  the  establishment  by  Sunkist  and  Exchange  Orange 
of  a  price  to  independent  processors  alleged  to  be  too  high 
to  enable  purchasers  to  compete,  i.  e.,  the  $40-$44  per 
ton  list  price;  (4)  the  contract  between  Exchange  Orange 
and  TreeSweet  in  1951;  (5)  the  contract  between  Ex- 

*  The  soluble  solids  content  of  the  oranges  processed  by  TreeSweet 
under  this  contract  averaged  131.6  pounds  per  ton. 

*  The  soluble  solids  content  of  these  oranges  averaged  120  pounds 
per  ton. 


24  OCTOBER  TERM,  1961. 

Opinion  of  the  Court.  370  U.  S. 

change  Orange  and  Silzle  in  1951;  (6)  the  refusal  to  sign 
a  comparable  contract  with  respondent  Winckler. 

After  a  lengthy  trial  producing  a  4,000-page  transcript, 
the  case  went  to  the  jury  under  a  necessarily  complicated 
charge.  As  to  the  parties  the  jury  might  find  to  have 
participated  in  an  illegal  conspiracy,  the  court  gave  sev- 
eral instructions.  One,  given  early  in  the  charge,  was 
that: 

"a  parent  corporation  and  its  wholly-owned  sub- 
sidiary can  be  guilty  of  combining  or  conspiring 
together  to  violate  the  antitrust  laws.  The  defend- 
ants Sunkist  Growers,  Inc.,  and  its  wholly-owned 
subsidiary  Exchange  Orange  Products  CJompany,  can 
accordingly  combine  or  conspire  together  or  with 
others  to  violate  Sections  1  and  2  of  the  Sherman 
Act  as  charged  in  the  first  and  second  causes  of  action, 
subject  to  other  instructions  concerning  the  Capper- 
Volstead  Act,  and  Section  6  of  the  Clayton  Act,  and 
the  exemptions  contained  therein." 

The  instructions  on  the  Clayton  and  Capper- Volstead 
Acts  merely  stated  that  the  cooperatives  could  lawfully 
have  a  monopoly  of  the  fruit  and  products  in  which  they 
dealt.  Later  references  to  the  alleged  conspiracy  often 
mentioned  only  petitioners  and  the  two  independent 
processors,  e,  g,,  "If  you  find  that  either  or  both  of  the 
defendants  [Sunkist  and  Exchange  Orange,  petitioners 
here]  combined  with  TreeSweet  or  Silzle  to  eliminate  the 
competition  of  the  plaintiff  .  .  .  ."  However,  the  court's 
concluding  instructions  on  the  subject  could  well  have 
been  taken  by  the  jury  as  permitting  them  to  find  an 
illegal  conspiracy  solely  among  the  three  cooperatives: 

"Unless  you  find,  therefore,  from  the  preponderance 
of  the  evidence,  that  Sunkist  or  Exchange  Orange  or 
either  of  them,  combined  or  conspired  with  either 
TreeSweet,  or  Silzle,  or  ELP  [Exchange  Lemon  Prod- 
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ucts] ,  and  in  1951  did  one  or  more  of  the  specific  acts 
charged  .... 

".  .  .  Unless  you  find  from  the  preponderance  of 
the  evidence  that  defendants  Sunkist  and  Exchange 
Orange,  or  either  of  them,  and  one  or  more  of  the 
alleged  co-conspirators  [one  of  which  was  Exchange 
Lemon],  combined  and  conspired,  and  pursuant  to 
such  combination  or  conspiracy  .... 

"Those  are  sunmiary  instructions  which  sort  of 
sum  up  what  is  charged  and  what  the  plaintiff  must 
prove." 

And  in  a  final  addendum  after  consultation  with  counsel 
the  court  instructed  that: 

"I  also  am  told  that  I  spoke  about  how  the  defend- 
ants had  conspired  on  one  occasion.  The  charge  is 
not  that  the  defendants  conspired.  The  charge  is 
that  the  defendants  and  co-conspirators  conspired. 

"However,  as  a  matter  of  fact,  you  may  find  that 
nobody  conspired,  or  you  may  pick  out  and  decide 
that  some  number  less  than  the  total  conspired." 

On  the  question  now  before  us,  the  Court  of  Appeals 
held  that  any  objection  to  at  least  one  of  the  conspiracy 
instructions  was  waived ;  that  in  any  event  different  agri- 
cultural cooperatives  combining  together  are  not  entitled 
to  claim  a  total  immunity  for  acts  which  they  might  do 
unilaterally  and  individually;  and  that  the  common 
ownership  of  Sunkist,  Exchange  Orange,  and  Exchange 
Lemon  did  nqt  prevent  the  finding  of  an  illegal  conspiracy 
among  them. 

We  believe  the  instructions  quite  plainly  left  it  open  for 
the  jury  to  base  their  verdict  upon  a  finding  of  a  conspiracy 
among  petitioners  and  Exchange  Lemon.®    At  the  outset 


®  It  could  be  argued  that  the  instructions  also  permitted  the  jury 
to  find  an  illegal  conspiracy  solely  between  petitioners.  Our  holding 
renders  unnecessary  an  evaluation  of  this  interpretation  of  the  charge. 

665026  0-62-6 
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the  court  instructed  that  a  conspiracy  could  be  found  be- 
tween Sunkist  and  its  wholly  owned  subsidiary  Exchange 
Orange*  Thereafter  the  charge  advised  the  jury  that 
a  finding  of  conspiracy  between  "Sunkist  or  Exchange 
Orange  or  either  of  them  ,  ,  .  [and]  either  TreeSweet,  or 
Silzle,  or  ELP"  was  sufficient  basis  for  a  judgment  against 
petitioners.  From  this  it  is  entirely  probable  that  the 
jury's  verdict  against  both  petitioners  was  based  on  their 
finding  of  a  conspiracy  among  Sunkist,  Exchange  Orange, 
and  Exchange  Lemon.  There  is  no  que^stion  that  Ex- 
change Lemon  was  identified  in  the  complaint  and 
throughout  the  trial  as  an  alleged  co-conspirator.  In  no 
fewer  than  five  instances  did  the  trial  court  refer  to  the 
alleged  conspiracy  as  being  among  petitioners  and  the 
* 'co-conspirators"  or  petitioners  and  Exchange  Lemon, 
TreeSweet,  or  Silzle,  The  final  summarisation  on  con- 
spiracy was  in  terms  of  finding  that  petitioners  combined 
or  conspired  with  either  TreeSweet  or  Silzle  or  Exchange 
Lemon,  and  the  addendum  instructions  emphasized  that 
the  jury  could  find  either  or  both  petitioners  had  illegally 
conspired  with  any  one  of  the  alleged  co'Conspirators.  It 
is  true  that  in  some  instances  the  court's  conspiracy 
instructions  mentioned  only  TreeSweet  and  Silzle  as  co- 
conspirators. Conjecture  as  to  the  reasons  for  this  w^ould 
not  be  fruitful.  For  it  is  clear  that  the  court  never 
limited  the  jury  to  a  consideration  of  those  parties  as  the 
sole  co-conspirators.  And  other  instructions,  including 
the  summarization,  allowed  the  jury  to  base  their  verdict 
upon  a  finding  of  an  illegal  conspiracy  aolely  among 
Sunkist,  Exchange  Orange,  and  Exchange  Lemon. 

It  is  suggested  by  respondents  and  the  court  below  that 
petitioners  waived  their  objection  to  these  instructions. 
This  is  based  on  petitioners'  acquiescence  in  the  additional 
instructions,  including  references  to  the  conspiracy,  given 
the  jury  after  the  general  charge.    But  petitioners'  actions 
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here  must  be  viewed  in  context.  Prior  to  the  general 
charge,  conferences  of  counsel  and  the  trial  court  were 
held  to  discuss  the  instructions.  At  each  point  counsel 
for  petitioners  objected  to  instructions  which  suggested 
that  the  three  cooperatives  might  be  found  to  have 
illegally  conspired  among  themselves  and  requested 
instructions  that  would  have  limited  a  finding  of  an  un- 
lawful conspiracy  in  this  case  to  one  among  petitioners 
and  TreeSweet  or  Silzle.  The  trial  court  consistently 
ruled  adversely  to  petitioners  on  this  point.  After  the 
charge  was  delivered,  counsel  were  told  that  all  prior 
objections  would  be  preserved  and  asked  if  they  had  any 
additional  objections.  In  light  of  this  assurance  and 
petitioners'  prior  objections  and  requests,  we  believe  the 
acquiescence  in  the  added  instructions  could  not  be 
considered  a  waiver. 

We  are  squarely  presented,  then,  with  the  question 
of  whether  Sunkist,  Exchange  Orange,  and  Exchange 
Lemon — the  three  legal  entities  formed  by  these  12,000 
growers — can  be  considered  independent  parties  for  the 
purposes  of  the  conspiracy  provisions  of  §§1  and  2 
of  the  Sherman  Act.  We  conclude  not.  Section  6  of  the 
Clayton  Act  provides,  inter  alia,  that  agricultural  organi- 
zations instituted  for  the  purposes  of  mutual  help  shall 
not  be  held  or  construed  to  be  illegal  combinations  or  con- 
spiracies in  restraint  of  trade  under  the  antitrust  laws/ 

^  "Sec.  6.  That  the  labor  of  a  human  being  is  not  a  commodity  or 
article  of  conmierce.  Nothing  contained  in  the  antitrust  laws  shall  be 
construed  to  forbid  the  existence  and  operation  of  labor,  agricultural, 
or  horticultural  organizations,  instituted  for  the  purposes  of  mutual 
help,  and  not  having  capital  stock  or  conducted  for  profit,  or  to  forbid 
or  restrain  individual  members  of  such  organizations  from  lawfully 
carrying  out  the  legitimate  objects  thereof;  nor  shall  such  organiza- 
tions, or  the  members  thereof,  be  held  or  construed  to  be  illegal 
combinations  or  conspiracies  in  restraint  of  trade,  under  the  antitrust 
laws/' 


The  Capper- Volstead  Act  sets  out  this  iinmunity  in 
greater  specificity: 

"That  persons  engaged  in  the  production  of  agricul- 
tural products  as  farmers,  planters,  ranchmen,  dairy- 
men, niit  or  fruit  growers  may  act  together  in 
associations,  corporate  or  otherwise,  with  or  without 
capital  stock,  in  collectively  processing,  preparing  for 
market,  handling,  and  marketing  in  interstate  and 
foreign  commerce,  such  products  of  persons  so  en- 
gaged. Such  associations  may  have  marketing  agen- 
cies in  common;  and  such  associations  and  their 
members  may  make  the  necessary  contracts  and 
agreements  to  effect  such  purposes  ..,,"» 

There  can  be  no  doubt  that  under  these  statutes  the 
12,0(M)  California- Arizona  citrus  growers  ultimately  in- 
volved could  join  together  into  one  organization  for 
the  collective  processing  and  marketing  of  their  fruit 
and  fruit  products  without  the  business  decisions  of  their 
officers  being  held  combinations  or  conspiracies.  The 
language  of  the  Capper- Volstead  Act  is  specific  in  permit 
tmg  cHincorted  efforts  by  farmers  in  the  processing,  pre- 
imrin^  fo»'  market,  and  marketing  of  their  products.  And 
i\m  leni"''**'*^'*'  Ivistory  of  the  Act  reveals  several  references 
iu  tilt*  HunkiHt  organization— then  called  the  California 
ti'Hiil  tin»wtM*s  Ex(*hange  and  numbering  11,000  mem^ 
Uirn  iiH'liMliug  a  riuggestion  by  Senator  Capper  that  this 
i^HH  thi^  tyi**^  <*f  cooperative  that  would  find  "definite 
J  ^  t  i^^^j-  ^n^ji,r  the  legislation.^  Although  we  cannot 
,),,,,,     t  ttivi-t^  ir^ttMrnces  a  knowing  approval  of  the 

i!||ii.  \v\  Mil  ^HMi'Uii  virganiiationftl  requisites  whieh  are  not  in 

'""Til    i^V^*    «^»^    *^^^^  ^^^^^^^  (nnnarb  of  RepresentMive  Black)  - 
»y  .  ,  -       m^^  *^'^'*»»>^  Kclk>gg);  62  Cong.  Rec.  2061 

,Vu  i'*^'^   ^  ^^'^    ^    ^^    ti^22)    (Senator 
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tripartite  legal  organization  of  the  11,000  growers,  they  do 
indicate  that  a  cooperative  of  such  size  and  general  activi- 
ties was  contemplated  by  the  Act. 

Instead  of  a  single  cooperative,  these  growers  through 
local  associations  first  formed  one  area-wide  organization 
(Sunkist)  for  marketing  purposes.  When  it  was  de- 
cided to  perform  research  and  processing  on  a  joint  basis, 
separate  organizations  were  formed  by  the  interested 
associations  for  reasons  outlined  above.  At  a  later  date 
one  of  these  (Exchange  Orange)  was  acquired  by  the  Sun- 
kist organization  and  is  presently  held  as  a  subsidiary. 
The  other  (Exchange  Lemon)  is  still  owned  by  the  lemon- 
grower  associations,  all  of  whom  are  also  member  associa- 
tions of  Sunkist.  With  due  respect  to  the  contrary  opin- 
ions of  the  Court  of  Appeals  and  District  Court,  we  feel 
that  the  12,000  growers  here  involved  are  in  practical 
effect  and  in  the  contemplation  of  the  statutes  one  "organ- 
ization" or  "association"  even  though  they  have  formally 
organized  themselves  into  three  separate  legal  entities. 
To  hold  otherwise  would  be  to  impose "^grave  legal  conse- 
quences upon  organizational  distinctions  that  are  of  de 
minimis  meaning  and  effect  to  these  growers  who  have 
banded  together  for  processing  and  marketing  purposes 
within  the  purview  of  the  Clayton  and  Capper- Volstead 
Acts.  There  is  no  indication  that  the  use  of  separate  cor- 
porations had  economic  significance  in  itself  or  that  out- 
siders considered  and  dealt  with  the  three  entities  as 
independent  organizations.  That  the  packing  is  done 
by  local  associations,  the  advertising,  sales,  and  traflBc  by 
divisions  of  the  area  association,  and  the  processing  by 
separate  organizations  does  not  in  our  opinion  preclude 
these  growers  from  being  considered  one  organization  or 
association  for  purposes  of  the  Clayton  and  Capper- 
Volstead  Acts. 

Since  we  hold  erroneous  one  theory  of  liability  upon 
which  the  general  verdict  may  have  rested — a  conspiracy 
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among  petitioners  and  Exchange  Lemon — ^it  is  unneces- 
sary for  us  to  explore  the  legality  of  the  other  theories. 
As  was  stated  of  a  general  verdict  in  Maryland  v.  Bald- 
win,  112  U.  S.  490,  493  (1884),  "[I]ts  generaUty  prevents 
us  from  perceiving  upon  which  plea  they  found.  If, 
therefore,  upon  any  one  issue  error  was  conmiitted, 
either  in  the  admission  of  evidence,  or  in  the  charge  of 
the  court,  the  verdict  cannot  be  upheld  .  .  .  ."  SuflSce 
it  to  say  that  our  decision  in  no  way  detracts  from  earlier 
cases  holding  agricultural  cooperatives  liable  for  conspir- 
acies with  outside  groups.  United  States  v.  Borden  Co., 
308  U.  S.  188  (1939),  and  for  monopolization,  Maryland  & 
Virginia  Milk  Prodticers  Assn.  v.  United  States,  362  U.  S. 
458  (1960). 

Reversed  and  remanded. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 
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SALEM  V.  UNITED  STATES  LINES  CO. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE   SECOND  CIRCUIT. 

No.  283.    Argued  March  19,  1962.— Decided  May  28,  1962. 

1.  In  this  suit  under  the  Jones  Act  based  on  unseaworthiness  and 
negligence,  seeking  damages  for  personal  injuries  sustained  by  a 
seaman  who  fell  as  he  went  to  his  post  in  the  crow's  nest,  held: 
It  was  error  for  the  Court  of  Appeals  to  order  a  new  trial  on  the 
ground  that  a  jury  could  not  determine,  in  the  absence  of  support- 
ing testimony  by  an  expert  in  naval  architecture,  a  claim  that  the 
shipowner  had  failed  to  equip  the  ship  with  necessary  and  feasible 
safety  devices  to  prevent  such  a  mishap.    Pp.  31-37. 

2.  The  evidence  in  this  record  provides  no  support  for  the  trial 
court's  award  to  the  seaman  of  future  maintenance  for  three  years. 
Pp.  37-38. 

293  F.  2d  121,  affirmed  in  part  and  reversed  in  part. 

Robert  Klonsky  argued  the  cause  for  petitioner.  With 
him  on  the  briefs  was  Philip  F.  Di  Costanzo. 

Walter  X.  Connor  argued  the  cause  and  filed  briefs  for 
respondent. 

Mr.  Justice  Brennan  delivered  the  opinion  of  the 
Court. 

The  first  question  to  be  decided  in  this  seaman's  per- 
sonal injury  suit  for  damages  on  the  grounds  of  unsea- 
worthiness and  negligence  under  the  Jones  Act^  is 
whether  the  jury  should  have  been  allowed  to  determine, 
in  the  absence  of  supporting  testimony  by  an  expert  in 
naval  architecture,  a  claim  that  the  shipowner  failed  to 
equip  his  ship  with  necessary  and  feasible  safety  devices 
to  prevent  the  mishap  which  befell  the  seaman. 

The  trial  judge  submitted  for  the  jury's  determination 
various  bases  of  respondent's  alleged  liability,  including 

1 41  Stat.  1007,  46  U.  S.  C.  §  688. 
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the  claim  resting  on  the  failure  to  provide  certain  safety 
devices.  Because  the  jury  returned  a  general  verdict  for 
the  seaman,  it  cannot  be  said  what  basis  of  liability  the 
jury  found  to  exist.  The  Court  of  Appeals  for  the  Second 
Circuit,  Judge  Smith  dissenting,  reversed  and  remanded 
for  a  new  trial,  holding  that  in  the  absence  of  expert  evi- 
dence, it  was  error  to  have  allowed  the  jury  to  consider  the 
failure  to  provide  safety  devices.  293  F.  2d  121, 123-124. 
Since  the  question  whether  supporting  expert  testimony 
is  needed  is  important  in  litigation  of  this  type,  we  granted 
certiorari.  368  U.  S.  811.  We  hold  that  the  Court  of 
Appeals  erred. 

Petitioner  was  a  lookout  on  the  S.  S.  United  States. 
He  was  injured  as  he  moved  from  a  ladder  to  a  platform 
leading  to  his  post  in  the  crow^s-nest.  The  crow's-nest 
was  housed  in  a  "bubble"  half  way  up  a  hollow  aluminum 
radar  tower  which  rose  65  feet  from  the  bridge  deck.  The 
ladder  extended  the  full  height  of  the  tower  along  the 
inside  of  its  after  side.  At  various  levels  inside  the  tower 
were  horizontal  platforms,  at  the  after  ends  of  which  were 
access  openings  slightly  larger  than  manholes,  through 
which  the  ladder  passed  straight  up.  The  tower  was 
more  than  six  feet  from  fore  to  aft  at  the  crow's-nest  level, 
and  tapered  from  four  to  three  feet  in  width.  There  was 
only  a  narrow  ledge  around  three-quarters  of  the  opening 
in  the  platform  at  that  level;  the  platform  proper  was 
toward  the  bow,  and  led  to  the  door  in  the  crow's-nest. 
As  a  seaman  climbed  the  ladder  to  the  crow's-nest,  he 
faced  astern  until  his  feet  were  approximately  level  with 
the  platform.  To  get  from  the  ladder  to  the  platform 
proper,  he  had  to  pivot,  putting  one  foot  on  the  star- 
board or  port  ledge,  follow  it  with  the  other  foot,  com- 
plete his  pivot  and  step  forward  along  the  ledge  to  the 
platform  proper.  Although  the  respondent  describes  the 
crow's-nest  and  its  approach  as  "purposely  constructed 
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SO  as  to  provide  maximum  protection  and  safety  for  mem- 
bers of  the  crew  having  to  use  it,"  there  were  no  devices 
intended  to  facilitate  safe  maneuvering  from  ladder  to 
platform;  for  support  during  this  maneuver,  the  seaman 
could  grasp  one  of  the  thin  vertical  beams  located  at 
intervals  along  the  port  and  starboard  sides,  or  a  vertical, 
bulky  rectangular  pipe  enclosing  a  radar  cable  and  near 
the  starboard  side,  or  a  horizontal  stiffener  or  ledging  that 
ran  at  shoulder-height  around  the  tower.  Respondent 
argues  that  the  seaman  also  could  simply  spread  his  arms 
to  brace  himself  against  the  sides  of  the  tower. 

On  the  night  of  February  15-16,  1958,  as  the  United 
States  went  at  high  speed  and  rolled  in  rough  seas,  the 
tower  was  plunged  into  darkness,  just  as  the  petitioner 
was  executing  the  movement  to  the  crow's-nest  platform 
from  the  ladder.  Illumination  within  the  tower  was  pro- 
vided by  five  electric  lights  at  various  levels,  but  these 
burned  out  frequently.  Two  had  been  out  for  a  long 
period  and  two  others  had  gone  out  a  few  hours  before  the 
accident,  leaving  as  the  only  light  that  which  was  at  the 
crow's-nest  platform.  At  some  point  after  petitioner  had 
begun  the  maneuver  from  ladder  to  platform,  but  before 
he  reached  a  place  on  the  platform  proper  and  away  from 
the  access  opening,  that  last  light  went  out.  An  instant 
later  petitioner  fell  backwards  across  the  opening  and 
struck  his  head  against  the  ladder  and  his  lower  back 
against  the  fore  edge  of  the  opening,  leaving  his  body  sus- 
pended in  the  opening.  He  grasped  the  ladder  rungs  and 
called  for  help  from  the  lookout  on  duty  in  the  crow's-nest. 
With  the  lookout's  aid  he  was  able  to  seat  himself  on  the 
starboard  ledge  with  his  legs  hanging  down  through  the 
opening  and  his  right  arm  around  the  cable  pipe.  The 
lookout  returned  to  the  crow's-nest  to  phone  the  bridge 
for  help.  In  his  absence  the  petitioner  became  dizzy  and 
fell  through  the  opening  to  a  place  eight  feet  below  the 
platform. 
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The  only  issue  before  us  on  this  phase  of  the  case  is 
whether  the  trial  judge  erred  in  mstructing  the  jury  that 
they  might  find  the  respondent  liable  for  unseaworthiness 
or  negligence  for  having  failed  to  provide  "railings  or  other 
safety  devices"  at  the  crow's-nest  platform.  The  Court 
of  Appeals  held  that  it  was  error  to  submit  that  question 
to  the  jury  because  "There  was  no  expert  testimony  that 
proper  marine  architecture  required  the  additional  pro- 
vision of  railings  or  other  safety  devices  on  such  a  ladder 
or  platform  enclosed  within  a  tower  leading  to  a  crow's 
nest.  Should  the  jury,  under  these  conditions,  have  been 
permitted  to  decide  whether  proper  marine  architecture 
required  railings  or  other  safety  devices?  In  two  recent 
cases,  this  court  has  held  that  a  jury  should  not  be  per- 
mitted to  speculate  on  such  matters  in  the  absence  of 
expert  evidence." '  293  F.  2d,  at  123.  There  was  evi- 
dence, in  the  form  of  testimony  and  photographs,  from 
which  the  jury  might  clearly  see  the  construction  at  the 


2  The  majority  quoted  from  Martin  v.  United  Fruit  Co.,  272  F. 
2d  347,  as  follows:  "  'Finally,  we  reject  the  plaintiff's  contention  that 
the  trial  court  committed  error  in  not  permitting  the  jury  to  deter- 
mine whether  the  placement  of  the  hinge  at  the  bottom  of  the  dead- 
light was  an  improper  method  of  ship  construction  so  as  to  make  the 
vessel  unseaworthy.  Surely  this  is  a  technical  matter  in  which  an 
expert  knowledge  of  nautical  architecture  is  required  in  order  to  form 
an  intelligent  judgment.  Since  no  expert  testimony  was  introduced, 
it  was  correct  to  exclude  this  matter  from  the  jury's  consideration/  " 
293  F.  2d,  at  123.  The  majority  also  quoted  from  Fatovic  v.  Neder- 
landsch'Ameridaaniiche  Stoomvaart,  Maatschappij,  275  F.  2d  188,  in 
which  the  question  was  whether  a  stopping  arrangement  could  feasibly 
be  made  part  of  a  ton-and-a-half  boom  to  keep  it  from  swinging 
freely:  "  'In  any  event,  the  question  was  one  of  nautical  architecture 
about  which  jurors  lack  the  knowledge  to  form  an  intelligent  judg- 
ment in  the  absence  of  expert  testimony.  Martin  ....  Since  there 
was  no  expert  testimony  on  the  matter,  it  should  not  have  been 
submitted  to  the  jury.'"  293  F.  2d,  at  123-124.  Whatever  may 
have  required  that  the  jury  have  the  aid  of  expert  testimony  in  those 
cases,  no  showing  is  made  of  the  necessity  here. 
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crow's-nest  level  which  we  have  described.  If  the  hold- 
ing of  the  Court  of  Appeals  is  only  that  in  this  case  there 
are  peculiar  fact  circumstances  which  made  it  impossible 
for  a  jury  to  decide  intelligently,  we  are  not  told  what 
those  circumstances  are,  and  our  examination  of  the 
record  discloses  none.^  If  the  holding  is  that  claims  which 
might  be  said  to  touch  upon  naval  architecture  can  never 
succeed  without  expert  evidence,  neither  the  Court  of 
Appeals  nor  the  respondent  refers  us  to  authority  or 
reason  for  any  such  broad  proposition. 

This  is  not  one  of  the  rare  causes  of  action  in  which 
the  law  predicates  recovery  upon  expert  testimony.  See 
Wigmore,  Evidence  (3d  ed.  1940),  §§2090,  2090a. 
Rather,  the  general  rule  is  as  stated  by  Mr.  Justice  Van 
Devanter,  when  circuit  judge,  that  expert  testimony  not 
only  is  unnecessary  but  indeed  may  properly  be  excluded 
in  the  discretion  of  the  trial  judge  ''if  all  the  primary  facts 
can  be  accurately  and  intelligibly  described  to  the  jury, 
and  if  they,  as  men  of  common  understanding,  are  as 
capable  of  comprehending  the  primary  facts  and  of  draw- 
ing correct  conclusions  from  them  as  are  witnesses  pos- 
sessed of  special  or  peculiar  training,  experience,  or  obser- 
vation in  respect  of  the  subject  under  investigation  .  . . ." 
United  States  Smelting  Co.  v.  Parry,  166  F.  407,  411,  415. 
Furthermore,  the  trial  judge  has  broad  discretion  in  the 
matter  of  the  admission  or  exclusion  of  expert  evidence, 
and  his  action  is  to  be  sustained  unless  manifestly  errone- 
ous.   Spring  Co.  v.  Edgar,  99  U.  S.  645,  658. 

This  Court  has  held,  in  a  factual  context  similar  to  this, 
that  there  was  no  error,  let  alone  manifest  error,  in  having 
a  jury  decide  without  the  aid  of  experts.  Spokane  & 
Inland  Empire  R.  Co.  v.  United  States,  241  U.  S.  344, 


3  Compare  Texas  &  Pacific  R.  Co.  v.  Watson,  190  U.  S.  287,  290,  in 
which  there  may  have  been  peculiar  difficulties  impeding  installation 
of  any  truly  effective  safety  device. 
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was  an  action  by  the  United  States  to  recover  penalties 
for  violation  of  the  Safety  Appliance  Act  provision  requir- 
ing handholds  or  grab-irons  to  be  placed  on  the  ends  of 
railroad  cars  used  in  interstate  conunerce.*  The  defend- 
ant railroad  offered  expert  testimony  to  establish  that 
the  substitutes  provided  on  its  cars  would  accomplish  the 
statute's  purposes.  The  jury  had  inspected  the  cars,  and 
the  expert  evidence  was  excluded  when  the  United  States 
objected  that  this  "was  a  matter  of  conunon  knowledge." 
We  held  that  "the  court  was  clearly  right  in  holding 
that  the  question  was  not  one  for  experts  and  that  the 
jury  after  hearing  the  testimony  and  inspecting  the  [cars] 
were  competent  to  determine  the  issue  .  .  .  ."  241  U.  S., 
at  351.*^ 

In  sum,  we  agree  with  Judge  Smith  in  dissent  below: 

"There  was  before  the  jury  sufficient  evidence,  both 
from  oral  testimony  and  from  photographs,  for  it  to 
visualize  the  platform  on  and  from  which  plaintiff 
fell  and  to  determine  whether  some  railing  or  hand 
hold  in  addition  to  the  structures  present  was  reason- 
ably necessary  for  the  protection  of  a  seaman  passing 
from  the  ladder  to  the  platform  in  the  swaying  mast. 
".  .  .  [There  is  no]  blanket  proposition  that  any 
and  all  theories  of  negligence  and/or  unseaworthiness 
which  might  touch  on  the  broad  field  of  'naval  archi- 
tecture* may  be  properly  submitted  to  a  jury  only  if 
supported  by  expert  testimony.  Here  the  potential 
danger  was  fairly  obvious  and  a  jury  should  be  per- 
fectly competent  to  decide  whether  the  handholds 
furnished  were  sufficient  to  discharge  the  owner's 


*  27  Stat.  531,  45  U.  S.  C.  §  4. 

*  Although  it  was  later  held  that  the  Safety  Apphance  Act  has  no 
room  for  the  doctrine  of  equivalent,  substitute  devices,  St.  Joseph  & 
Grand  Island  R.  Co.  v.  Moore,  243  U.  S.  311,  the  authority  of  Spokane 
on  jury  competence  is  unimpaired. 
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duty  to  provide  his  seamen  with  a  safe  place  to  work. 
Such  a  determination  hardly  requires  expert  knowl- 
edge of  naval  architecture  .  .  .  ."    293  F.  2d,  at  126. 

Indeed,  "if  there  was  a  reason  hidden  from  the  ordinary 
mind  why  this  condition  of  things  must  have  existed, 
those  facts  called  upon  the  defendant  to  make  that  reason 
known.''  Missouri,  K.  &  T.  R.  Co.  v.  Williams,  103  Tex. 
228,  231,  125  S.  W.  881,  882;  and  see  Poignant  v.  United 
States,  225  F.  2d  595,  602  (concurring  opinion).* 

There  is  another  question  to  be  decided.  The  peti- 
tioner also  sought  maintenance  and  cure.  The  trial  judge 
awarded  past  maintenance,  which  the  respondent  has  not 
disputed,  and  also  future  maintenance  for  three  years. 
The  Court  of  Appeals  set  aside  the  award  of  future  main- 
tenance, saying:  "There  does  not  appear  to  be  any  suffi- 
cient basis,  by  opinion  evidence  or  otherwise,  for  the 
finding  that  three  years  is  the  period  reasonably  to  be 


•The  value  of  an  expert's  testimony  to  explain  what  the  best 
safety  device  might  be  is  clear,  but  the  question  here  is  simply  whether 
some  such  device  should  have  been  provided.  Zinnel  v.  United  States 
Shipping  Board  Emergency  Fleet  Corp.,  10  F.  2d  47,  48.  Nor  would 
expert  testimony  about  customary  equippage  be  essential,  Pure  Oil 
Co.  V.  Snipes,  293  F.  2d  60,  71 ;  nor,  even  if  offered,  would  it  have 
concluded  the  questions  of  unseaworthiness  or  negligence.  Wabash  R. 
Co.  V.  McDaniels,  107  U.  S.  454,  460-461 ;  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454,  469-470;  The  T.  J.  Hooper,  60  F.  2d  737; 
Kennair  v.  Mississippi  Shipping  Co.,  197  F.  2d  605;  June  T.,  Inc.,  v. 
King,  290  F.  2d  404. 

Although  the  law  favors  the  aid  of  experts  if  the  problem  is  not 
one  "upon  which  the  lay  or  uneducated  mind  is  capable  of  forming  a 
judgment,"  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469, 
472,  if  the  matter  is  only  arguably  beyond  common  experience, 
expert  testimony  will  be  admitted  with  care.  The  rule  reflects  the 
consideration  of  avoidance  of  unnecessarily  prolonged  trials  and 
attendant  expense  and  confusion.  Winans  v.  New  York  &  Erie  R. 
Co.,  21  How.  88,  100-101 ;  and  see  Thorn  v.  WoHhing  Skating  Rink 
Co.  (1876),  reported  in  Plimpton  v.  Spiller,  6  Ch.  D.  412,  footnote 
at  415-418  (1877). 
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expected  for  Salem  to  reach  maximum  improvement." 
293  F,  2d.  at  125.  The  trial  judge  made  no  findings.  We 
have  therefore  examined  the  evidence  on  the  question 
in  the  light  of  what  was  said  in  Calmar  S.  S.  Corp.  v, 
Taylor,  303  II  S.  525,  531-532:  '\  .  .  [A]mounts  [for 
future  maintenance  should  be  such  ]  as  may  be  needful  in 
the  immediate  future  for  the  maintenance  and  cure  of  a 
kind  and  for  a  period  which  can  be  definitely  ascertained," 
We  agree  that  the  evidence  provides  no  support  under 
that  test  for  the  award  of  three  yeara*  future  maintenance. 
We  affirm  as  respects  maintenance  but  otherwise  reverse 
the  judgment  of  the  Court  of  Appeals,  Since  other 
grounds  of  reversal  urged  by  the  respondent  were  not 
reached  by  that  court,  the  case  is  remanded  to  it  for 
further  proceedings  in  conformity  with  this  opinion. 

It  is  so  ordered, 

Mr,  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case, 

Mr.  Justice  Harlan,  dissenting  in  part  and  concurring 
in  part. 

I  do  not  read  the  Court  of  Appeals'  opinion  either  as 
holding  that,  because  of  "peculiar  fact  circumstances" 
petitioner's  claims  respecting  the  alleged  faulty  construc- 
tion of  the  radar  tower  required  '* supporting  expert  tes- 
timony** (antSj  pp.  35,  32)  (emphasis  added),  or  as 
establishing  a  general  proposition  that  such  testimony  is 
needed  in  every  instance  where  a  seaman  claims  to  have 
been  injured  because  of  his  employer's  failure  to  equip 
a  ship  with  safety  devices. 
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Taking  its  opinion  in  light  of  the  record,  I  think  it 
apparent  that  the  Court  of  Appeals  held  no  more  than 
that  reversal  was  required  because  "there  was  no  evidence 
of  any  kind  in  the  record  to  support  the  view  that  rail- 
ings or  other  safety  devices  could  feasibly  be  constructed, 
or  that  failure  to  provide  them  constituted  negligence  or 
made  the  ship  unseaworthy."  293  F.  2d,  at  123.  (Em- 
phasis  added.)  To  me  it  seems  clear  that  the  court  re- 
ferred to  expert  testimony  simply  as  an  example  of  the 
kind  of  evidence  that  the  petitioner  might  have  offered 
on  this  score.  Consequently,  the  District  Court's  charge 
that  the  jury  could  find  the  respondent  negligent  "in 
failing  to  provide  railings  or  other  safety  devices"  had 
injected  into  the  case  a  theory  of  liability  which  had  not 
been  presented  to  the  jury  by  the  evidence  introduced  at 
the  trial.  This  has  uniformly  been  held  to  constitute 
reversible  error.  E.  g.,  Mandel  v.  Pennsylvania  R.  Co., 
291  F.  2d  433;  Smith  v.  Ellerman  Lines,  Ltd.,  2A7  F.  2d 
761,  766;  see  Wilmington  Star  Mining  Co.  v.  Fulton,  205 
U.  S.  60,  7&-79. 

The  trial  transcript,  insofar  as  it  has  been  reproduced  in 
the  record  before  this  Court,  bears  out  the  conclusion  of 
the  Court  of  Appeals  that  evidence  with  respect  to  the 
alleged  failure  to  maintain  appropriate  safety  devices  was 
entirely  lacking.  Petitioner's  evidence,  apart  from  medi- 
cal testimony  concerning  the  extent  of  his  injuries,  related 
almost  entirely  to  the  alleged  slippery  condition  of  the 
platform  leading  to  the  crow's-nest,  the  inadequate  and 
defective  lighting,  and  the  negligence  of  the.  lookout. 
Petitioner  himself  did  testify  that  there  was  no  "grip" 
or  "handrails"  at  the  crow's-nest  level,  and  photographs 
that  were  introduced  into  evidence  confirmed  this  undis- 
puted assertion. 

With  nothing  more  before  the  jury  than  this,  the  trial 
court's  instruction  certainly  left  the  jury  entirely  at  large 
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to  reach  an  uninformed  conclusion  as  to  what  would  have 
constituted  reasonable  conduct  on  the  part  of  the  respond- 
ent with  respect  to  the  equipping  of  this  part  of  the  ship. 
No  evidence  of  any  kind  was  introduced  to  show  whether 
radar  towers  on  vessels  of  this  sort  ordinarily  were 
equipped  with  safety  devices  or  whether  seamen  assigned 
thereto  had  need  of  such  equipment  in  the  ordinary 
course  of  their  activities.  Expert  testimony  would  have 
served  this  purpose,  as  would  any  other  evidence  bear- 
ing probatively  on  the  reasonableness  of  respondent's 
conduct  in  failing  to  equip  its  vessel  with  these  devices. 
In  the  absence  of  any  such  evidence  the  Court  of  Appeals 
was  entirely  justified  in  holding  that  the  District  Court's 
instruction  amounted  to  reversible  error. 

I  agree  with  this  Court's  holding  as  to  future  main- 
tenance.    I  would  affirm. 
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BEARD  V.  STAHR,  SECRETARY  OF  THE 

ARMY,   ET  AL. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF   COLUMBIA. 

No.  648.    Decided  May  28,  1962. 

After  administrative  proceedings  by  an  Army  Board  of  Inquiry  and 
a  Board  of  Review  under  10  U.  S.  C.  (Supp.  II)  §§  3792  and  3793 
had  resulted  in  a  recommendation  that  the  Secretary  of  the  Army 
remove  appellant,  a  commissioned  officer  in  the  Regular  Army, 
from  the  active  hst  and  award  him  a  general  discharge,  but  before 
the  Secretary  had  taken  any  action  under  §  3794,  appellant  sued 
in  a  Federal  District  Court  to  enjoin  the  Secretary  from  determining 
whether  he  should  be  removed.  He  claimed  that  the  administrative 
proceedings  were  unconstitutional  because  they  deprived  him  of  his 
office  and  retirement  benefits  without  due  process  of  law.  The 
District  Court  sustained  the  constitutionaUty  of  the  statute  and 
the  administrative  proceedings  and  dismissed  the  complaint.  Held: 
The  judgment  is  vacated  with  directions  to  dismiss  the  complaint  as 
premature.    Application  for  a  stay  is  denied.    Pp.  41-42. 

Reported  below:  200  F.  Supp.  766. 

Frederick  Bemays  Wiener  for  appellant. 

Solicitor  General  Cox,  Assistant  Attorney  General 
Orrick  and  John  G,  Laughlin,  Jr,  for  appellees. 

Per  Curiam. 

The  judgment  of  the  District  Court  is  vacated  and  the 
cause  is  remanded  with  directions  to  dismiss  the  com- 
plaint. The  action  is  premature.  The  appellant  will 
not  be  removed  from  the  active  list  of  the  Regular  Army 
unless  the  Secretary  of  the  Army  exercises  the  discretion- 
ary authority  to  remove  him  conferred  by  10  U.  S.  C. 
§  3794.  The  Secretary  has  not  stated  that  he  will  so  exer- 
cise his  discretion  as  to  remove  appellant.  If  the  Secre- 
tary does  not  remove  the  appellant  it  will  be  unnecessary 
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to  pass  on  the  constitutional  objections  which  have  been 
urged.  If  appellant  is  removed,  the  Court  is  satisfied  that 
adequate  procedures  for  seeking  redress  will  be  open  to 
him.  Compare  Aircraft  &  Diesel  Corp.  v.  Hirsch,  331 
U.  S.  752,  772-773.  Accordingly,  the  application  for  a 
stay  is  denied. 

The  Chief  Justice  is  of  the  opinion  that  further  con- 
sideration of  the  question  of  jurisdiction  should  be  post- 
poned to  the  hearing  of  the  case  on  the  merits  and  would 
grant  the  application  for  a  stay. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  Douglas,  with  whom  Mr.  Justice  Black 
concurs,  dissenting. 

Appellant  is  a  Major  in  the  Regular  Army  and  has  the 
temporary  rank  of  Lieutenant  Colonel.  He  served  in 
World  War  II  and  received  the  Bronze  Star  Medal.  He 
at  present  has  had  over  19  years  of  active  federal  service 
and  will  be  eligible  for  retirement  in  November  1962. 
But  for  the  present  charge  against  him  his  military  record 
reflects  exemplary  conduct  and  high  eflSciency  ratings. 

These  years  of  faithful  service  have  now  gone  largely 
for  naught  under  a  decision  of  an  Army  Board  of  Review 
recommending  that  he  be  given  a  general  discharge. 
Whatever  the  merits  may  be,  I  believe  that  the  procedure 
used  at  his  hearing  violated  our  standards  of  fairness. 

Under  the  statute  here  in  question,  10  U.  S.  C. 
§  3792  (c),  an  officer  faced  with  a  charge  carries  the  bur- 
den of  proof  that  "he  should  be  retained  on  the  active 
list." 

The  District  Court  held  that  there  was  no  constitu- 
tional objection  to  placing  this  burden  of  proof  on  the 
oflScer.    200  F.  Supp.  766,  775.     It  reasoned  that  since 
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the  President  could  dismiss  an  officer  summarily,*  Con- 
gress could  place  on  the  one  removed  "the  onus  of  con- 
vincing his  superiors  that  he  should  not  be  eliminated." 
Ibid.  Dismissal  is  one  thing;  dismissal  with  stigma,  as 
here,  is  quite  another.  Dismissal  with  stigma  is  a  severe 
penalty.  In  comparable  situations,  the  Grovernment  has 
been  required  to  carry  the  burden  of  proof.  Kwong  Hai 
Chew  V.  Rogers,  103  U.  S.  App.  D.  C.  228,  257  F.  2d  606; 
Wood  V.  Hoy,  266  F.  2d  825,  830.  Unless  this  burden  is 
meticulously  maintained,  discharge  for  race,  for  religion, 
for  political  opinion,  or  for  beliefs  may  masquerade  under 
unproved  charges.  This  right,  like  the  right  to  be  heard, 
is  basic  to  our  society.  Cf.  Joint  Anti-Fascist  Refugee 
Committee  v.  McGrath,  341  U.  S.  123,  168  (concurring 
opinion) ;  Beilan  v.  Board  of  Education,  357  U.  S.  399, 
421-423  (dissenting  opinion) ;  Wieman  v.  Updegraff,  344 
U.  S.  183,  191. 

There  is  a  second  reason  why  we  should  remand  this 
case  for  a  new  hearing.  The  one  witness  whose  testimony 
was  critical  to  the  case  was  not  called.  Confrontation 
and  cross-examination  are,  as  I  understand  the  law,  vital 
when  one^s  employment  rights  are  involved  (see  Greene  v. 
McElroy,  360  U.  S.  474,  496)— the  factor  that  distin- 
guishes Cafeteria  Workers  v.  McElroy,  367  U.  S.  886, 
where  the  only  question  was  access  to  a  military  base. 
Perhaps  the  missing  accuser — whose  activities  were  de- 
scribed in  uncomplimentary  terms  in  Rittenour  v.  District 
of  Columbia,  163  A.  2d  558 — would  have  made  such  an 
unbecoming  witness  that  the  Board  would  have  dismissed 
the  charges.  Faceless  informers  are  often  effective  if  they 
need  not  take  the  stand.  A  fair  hearing  requires  the  pro- 
duction of  the  accuser  so  that  cross-examination  can  test 
his  character  and  reliability.    That  question  is  very  close 


♦Which,  of  course,  is  a  mistaken  premise.    See  Wiener  v.  United 
States,  357  U.  S.  349;  Blake  v.  United  States,  103  U.  S.  227,  231. 


44 


OCTOBER  TERM,  196h 


DoiTGLA9,  J.,  dissenting. 


370  U.S. 


to  the  one  involved  in  No.  1123,  Misc.,  Williams  v. 
Zuckert,  in  which  we  granted  certiorari  only  the  other 
day.  369  U.  S,  884.  This  case  should  be  heard  with 
that  one, 

I  think  the  present  case  is  ripe  for  review.  Once  the  Sec- 
retary of  the  Army  approves  the  decision  now  challenged, 
appellant  will  be  severed  from  military  service  with  less 
than  an  honorable  discharge.  If  a  wrong  was  committed, 
I  assume  that  he  could  recover  a  judgment  that  restores 
any  loss  of  salary  or  pension.  More  than  dollars,  how^ever, 
are  involved:  at  stake  is  a  man*s  professional  standings 
his  character,  and  his  claim  to  an  honorable  discharge. 
Where  the  Army  departs  from  the  statutory  standard 
which  prescribes  the  basis  on  which  discharges  will  be 
issued,  the  federal  courts  can  intervene*  See  Harmon  v. 
Brucher,  355  U,  S.  579.  Though  the  Courtis  opinion  may 
be  read  as  indicating  that  a  collateral  proceeding  to  set 
aside  one  discharge  and  to  direct  that  an  honorable  one  be 
granted  may  lie,  we  should  nonetheless  halt  this  irregular 
procedure  in  limine.  For  we  are  dealing  here  with  the 
charge  of  "conduct  unbecoming  an  officer/'  a  charge  that 
carries  a  heavy  stigma.  As  Winthrop  said:  *  Though  it 
need  not  amount  to  a  crime,  it  must  offend  so  seriously 
against  law,  justice,  morality  or  decorum  as  to  expose  to 
disgrace,  socially  or  as  a  man,  the  offender,  and  at  the  same 
time  must  be  of  such  a  nature  or  committed  under  such 
circumstances  as  to  bring  dishonor  or  disrepute  upon  tlie 
military  profession  which  he  represents.''  Military  Law 
and  Precedents  (2ded.  1896)  1104, 

If  declaratory  relief  will  be  accorded^  as  it  certainly 
could  be  (Bland  v.  Connally,  110  U.  8,  App.  D.  C.  375,  293 
F»  2d  852),  this  action  for  an  injunction  is  timely  to  pre- 
vent an  injustice.  As  recently  stated:  "We  think  it  must 
be  conceded  that  any  discharge  characterized  as  less  than 
honorable  will  result  in  serious  injury.     It  not  only  means 
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the  loss  of  numerous  benefits  in  both  the  federal  and  state 
systems,  but  it  also  results  in  an  unmistakable  social 
stigma  which  greatly  limits  the  opportunities  for  both 
public  and  private  civilian  emplojonent."  110  U.  S.  App. 
D.  C.  375,  381,  293  F.  2d  852,  858. 

I  would  reverse  the  judgment  below  and  direct  that 
appellant  be  accorded  a  hearing  that  comports  with  the 
requirements  of  due  process. 
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WATKINS  V.  CITY  OF  WILSON  et  al. 

APPEAL  FROM  THE  SUPREME  COURT  OF  NORTH   CAROLINA. 

No.  789.    Decided  May  28,  1962. 

Appeal  dismissed  and  certiorari  denied. 
Reported  below:  255  N.  C.  510, 121  S.  E.  2d  861. 

Romallua  O.  Murphy  and  Samuel  S.  Mitchell  for 
appellant. 

John  F.  Doyle  for  appellees. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is 
dismissed.  Treating  the  papers  whereon  the  appeal  was 
taken  as  a  petition  for  writ  of  certiorari,  certiorari  is 
denied. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
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FASS  V.  NEW  JERSEY. 

APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  JERSEY. 

No.  824.    Decided  May  28,  1962. 

Appeal  dismissed  and  certiorari  denied. 
Reported  below:  36  N.  J.  102,  175  A.  2d  193. 

Joseph  L.  Freiman  for  appellant. 

Arthur  /.  Sills,  Attorney  General  of  New  Jersey,  Theo- 
dore  /.  Botter,  Assistant  Attorney  General,  and  Herman 
D.  Ringle  for  appellee. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is 
dismissed.  Treating  the  papers  whereon  the  appeal  was 
taken  as  a  petition  for  writ  of  certiorari,  certiorari  is 
denied. 

Mr.  Justice  Douglas  dissents. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
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BUSBY  ET  AL.  V.  HARRIS,  JUDGE,  et  al. 

ON  PETITION  FOR  WRIT  OF  CERTIORARI  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE  NINTH   CIRCUIT. 

No.  728,  Misc.    Decided  May  28,  1962. 

Certiorari  granted;  judgment  of  Court  of  Appeals  vacated  and  case 
remanded  to  that  court  with  directions  to  dismiss  the  proceedings 
as  moot. 

Petitioners  pro  se. 

Solicitor  General  Cox,  Assistant  Attorney  General  Mar- 
shall, Harold  H.  Greene  and  Howard  A.  Glickstein  for 
respondents. 

Per  Curiam. 

Upon  the  Solicitor  General's  suggestion  of  mootness 
and  upon  an  examination  of  the  entire  record,  the  motion 
for  leave  to  proceed  in  forma  pauperis  and  the  petition 
for  writ  of  certiorari  are  granted.  The  judgment  of  the 
Court  of  Appeals  is  vacated  and  the  case  is  remanded  to 
that  court  with  directions  to  dismiss  the  proceedings  upon 
the  ground  that  the  case  is  moot. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
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GALLEGOS  v.  COLORADO. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  COLORADO. 

No.  475.    Argued  April  9,  1962.— Decided  June  4,  1962. 

Petitioner,  a  14-year-old  boy,  and  another  juvenile  followed  an  elderly 
man  to  a  hotel,  got  into  his  room  on  a  ruse,  assaulted  and  over- 
powered him,  stole  $13  from  his  pockets  and  fled.  Picked  up  12 
days  later  by  pohce,  petitioner  immediately  admitted  the  assault 
and  robbery.  Over  two  weeks  later,  he  was  convicted  in  a  juvenile 
court  of  "assault  to  injure"  and  was  committed  to  the  State  Indus- 
trial Schoo'  for  an  indeterminate  period.  Subsequently  the  victim 
died,  and  petitioner  was  charged  with  first  degree  murder.  At  his 
trial  in  a  state  court,  a  jury  found  him  guilty.  The  crucial  evi- 
dence introduced  at  the  trial  was  a  formal  confession  which  peti- 
tioner had  signed  before  his  victim  died,  before  petitioner  had  been 
brought  before  a  judge,  and  after  he  had  been  held  for  five  days 
without  seeing  a  lawyer,  parent,  or  other  friendly  adult,  although 
his  mother  had  attempted  to  see  him.  Held:  On  the  totality  of 
the  circumstances  in  this  case,  the  formal  confession  on  which  peti- 
tioner's conviction  may  have  rested  was  obtained  in  violation  of 
due  process,  and  the  judgment  sustaining  his  conviction  is  reversed. 
Pp.  49-55. 

145  Colo.  53,  358  P.  2d  1028,  reversed. 

Charles  S.  Vigil  argued  the  cause  and  filed  briefs  for 
petitioner. 

/.  F,  Brauer,  Jr,,  Assistant  Attorney  General  of  Colo- 
rado, argued  the  cause  for  respondent.  With  him  on  the 
brief  were  Duke  PT.  Dunbar,  Attorney  General,  and  Frank 
E,  Hickey,  Deputy  Attorney  General. 

Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

Petitioner,  a  child  of  14,  and  another  juvenile  followed 
an  elderly  man  to  a  hotel,  got  into  his  room  on  a  ruse, 
assaulted  him,  overpowered  him,  stole  $13  from  his 
pockets,  and  fled.    All  this  happened  on  December  20, 
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1958.  Petitioner  was  picked  up  by  the  police  on  January 
1,  1959,  and  immediately  admitted  the  assault  and  rob- 
bery. At  that  time,  however,  the  victim  of  the  robbery 
was  still  alive,  though  hospitalized.  He  died  on  Janu- 
uary  26,  1959,  and  forthwith  an  information  charging 
first  degree  murder  was  returned  against  petitioner.  A 
jury  found  him  guilty,  the  crucial  evidence  introduced  at 
the  trial  being  a  formal  confession  which  he  signed  on 
January  7,  1959,  after  he  had  been  held  for  five  dajrs  dur- 
ing which  time  he  saw  no  lawyer,  parent,  or  other  friendly 
adult.  The  Supreme  Court  of  Colorado  aflSrmed  the 
judgment  of  conviction.  145  Colo.  53,  358  P.  2d  1028. 
We  granted  the  petition  for  certiorari,  368  U.  S.  815. 

After  petitioner's  arrest  on  January  1,  the  following 
events  took  place.  His  mother  tried  to  see  him  on  Friday, 
January  2,  but  permission  was  denied,  the  reason  given 
being  that  visiting  hours  were  from  7  p.  m.  to  8  p.  m.  on 
Monday  and  Thursday.  From  January  1  through  Jan- 
uary 7,  petitioner  was  in  Juvenile  Hall,  where  he  was  kept 
in  security,  though  he  was  allowed  to  eat  with  the  other 
inmates.  He  was  examined  by  the  police  in  Juvenile  Hall 
January  2,  and  made  a  confession  which  an  oflScer 
recorded  in  longhand.  On  January  3,  1959,  a  complaint 
was  filed  against  him  in  the  Juvenile  Court  by  the  investi- 
gating detectives. 

The  State  in  its  brief  calls  this  preliminary  procedure 
in  Juvenile  Hall  being  "booked  in."  As  noted,  petitioner 
signed  a  full  and  formal  confession  on  January  7.  The 
trial  in  the  Juvenile  Court  took  place  January  16  on  a 
petition  dated  January  13  containing  a  charge  of  "assault 
to  injure."  He  was  committed  to  the  State  Industrial 
School  for  an  indeterminate  period.  Thereafter,  as  noted 
above,  the  victim  of  the  robbery  died  and  the  murder 
trial  was  held. 

Confessions  obtained  by  "secret  inquisitorial  processes" 
{Chambers  v.  Florida,  309  U.  S.  227,  237)  are  suspect. 
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since  such  procedures  are  conducive  to  the  use  of  physical 
and  psychological  pressures.  Chambers  v.  Florida,  supra ; 
Leyra  v.  Denno,  347  U.  S.  556.  The  reason  that  due 
process,  as  used  in  the  Fourteenth  Amendment,  condemns 
the  obtaining  of  confessions  in  that  manner  is  a  compound 
of  two  influences.  First  is  the  procedural  requirement 
stated  in  Chambers  v.  Florida,  supra,  236-237: 

"From  the  popular  hatred  and  abhorrence  of  illegal 
confinement,  torture  and  extortion  of  confessions  of 
violations  of  the  'law  of  the  land'  evolved  the  funda- 
mental idea  that  no  man's  life,  liberty  or  property 
be  forfeited  as  criminal  punishment  for  violation  of 
that  law  until  there  had  been  a  charge  fairly  made 
and  fairly  tried  in  a  public  tribunal  free  of  prejudice, 
passion,  excitement,  and  tyrannical  power.  Thus, 
as  assurance  against  ancient  evils,  our  country,  in 
order  to  preserve  'the  blessings  of  liberty,'  wrote  into 
its  basic  law  the  requirement,  among  others,  that  the 
forfeiture  of  the  lives,  liberties  or  property  of  people 
accused  of  crime  can  only  follow  if  procedural  safe- 
guards of  due  process  have  been  obeyed." 

We  emphasized  this  point  in  Ashcraft  v.  Tennessee,  322 
U.  S.  143,  152,  where  we  said  that  "always  evidence  con- 
cerning the  inner  details  of  secret  inquisitions  is  weighted 
against  an  accused  .  .  .  ." 

Second  is  the  element  of  compulsion  which  is  con- 
demned by  the  Fifth  Amendment.  Chief  Justice  Hughes 
in  Brown  v.  Mississippi,  297  U.  S.  278,  285,  emphasized 
that  ingredient  of  due  process.  After  noting  that  the 
Court  had  held  that  the  exemption  from  compulsory  self- 
incrimination  in  the  courts  of  the  States  is  not  guaranteed 
by  the  Due  Process  Clause  of  the  Fourteenth  Amendment, 
he  went  on  to  say: 

"But  the  question  of  the  right  of  the  State  to  with- 
draw the  privilege  against  self-incrimination  is  not 
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here  involved.  The  compulsion  to  which  the  quoted 
statements  refer  is  that  of  the  processes  of  justice  by 
which  the  accused  may  be  called  as  a  witness  and 
required  to  testify.  Compulsion  by  torture  to  extort 
a  confession  is  a  di£ferent  matter."  And  see  Bren- 
nan,  The  Bill  of  Rights  and  the  States,  36  N.  Y.  U.  L. 
Rev.  761. 

We  reiterated  that  view  in  Ashcraft  v.  Tennessee,  supra, 
where  we  held  that  the  principle  of  Bram  v.  United  States, 
168  U.  S.  532,  562-563,  was  applicable  to  state  proceed- 
ings.   322  U.  S.,  at  154,  n.  9.    We  said : 

"We  think  a  situation  such  as  that  here  shown  by 
uncontradicted  evidence  is  so  inherently  coercive  that 
its  very  existence  is  irreconcilable  with  the  posses- 
sion of  mental  freedom  by  a  lone  suspect  against 
whom  its  full  coercive  force  is  brought  to  bear.  It  is 
inconceivable  that  any  court  of  justice  in  the  land, 
conducted  as  our  courts  are,  open  to  the  public,  would 
permit  prosecutors  serving  in  relays  to  keep  a  defend- 
ant witness  under  continuous  cross-examination  for 
thirty-six  hours  without  rest  or  sleep  in  an  effort  to 
extract  a  'voluntary'  confession.  Nor  can  we,  con- 
sistently with  Constitutional  due  process  of  law,  hold 
voluntary  a  confession  where  prosecutors  do  the  same 
thing  away  from  the  restraining  influences  of  a  public 
trial  in  an  open  court  room."  322  U.  S.,  at  154. 
(Italics  added.) 

The  application  of  these  principles  involves  close  scru- 
tiny of  the  facts  of  individual  cases.  The  length  of  the 
questioning  (Spano  v.  New  York,  360  U.  S.  315),  the  use 
of  fear  to  break  a  suspect  (Malinski  v.  New  York,  324 
U.  S.  401),  the  youth  of  the  accused  (Haley  v.  Ohio,  332 
U.  S.  596)  are  illustrative  of  the  circumstances  on  which 
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cases  of  this  kind  turn.    The  youth  of  the  suspect  was 
the  crucial  factor  in  Haley  v.  Ohio,  supra,  at  599-600: 

"What  transpired  would  make  us  pause  for  careful 
inquiry  if  a  mature  man  were  involved.  And  when, 
as  here,  a  mere  child — an  easy  victim  of  the  law — is 
before  us,  special  care  in  scrutinizing  the  record  must 
be  used.  Age  15  is  a  tender  and  diflScult  age  for  a 
boy  of  any  race.  He  cannot  be  judged  by  the  more 
exacting  standards  of  maturity.  That  which  would 
leave  a  man  cold  and  unimpressed  can  overawe  and 
overwhelm  a  lad  in  his  early  teens.  This  is  the 
period  of  great  instability  which  the  crisis  of  ado- 
lescence produces.  A  15-year-old  lad,  questioned 
through  the  dead  of  night  by  relays  of  police,  is  a 
ready  victim  of  the  inquisition.  Mature  men  pos- 
sibly might  stand  the  ordeal  from  midnight  to  5  a.  m. 
But  we  cannot  believe  that  a  lad  of  tender  years  is 
a  match  for  the  police  in  such  a  contest.  He  needs 
counsel  and  support  if  he  is  not  to  become  the  victim 
first  of  fear,  then  of  panic.  He  needs  someone  on 
whom  to  lean  lest  the  overpowering  presence  of  the 
law,  as  he  knows  it,  crush  him.  No  friend  stood  at 
the  side  of  this  15-year-old  boy  as  the  police,  working 
in  relays,  questioned  him  hour  after  hour,  from  mid- 
night until  dawn.  No  lawyer  stood  guard  to  make 
sure  that  the  police  went  so  far  and  no  farther,  to 
see  to  it  that  they  stopped  short  of  the  point  where 
he  became  the  victim  of  coercion.  No  counsel  or 
friend  was  called  during  the  critical  hours  of  ques- 
tioning. A  photographer  was  admitted  once  this  lad 
broke  and  confessed.  But  not  even  a  gesture  towards 
getting  a  lawyer  for  him  was  ever  made." 

The  fact  that  petitioner  was  only  14  years  old  puts  this 
case  on  the  same  footing  as  Haley  v.  Ohio,  supra.    There 
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was  here  no  evidence  of  prolonged  questioning.  But  the 
five-day  detention — during  which  time  the  boy's  mother 
unsuccessfully  tried  to  see  him  and  he  was  cut  oflF  from 
contact  with  any  lawyer  or  adult  advisor — gives  the  case 
an  ominous  cast.  The  prosecution  says  that  the  boy 
was  advised  of  his  right  to  counsel,  but  that  he  did  not 
ask  either  for  a  lawyer  or  for  his  parents.  But  a  14-year- 
old  boy,  no  matter  how  sophisticated,  is  unlikely  to  have 
any  conception  of  what  will  confront  him  when  he  is  made 
accessible  only  to  the  police.  That  is  to  say,  we  deal  with 
a  person  who  is  not  equal  to  the  police  in  knowledge  and 
understanding  of  the  consequences  of  the  questions  and 
answers  being  recorded  and  who  is  unable  to  know  how  to 
protect  his  own  interests  or  how  to  get  the  benefits  of  his 
constitutional  rights. 

The  prosecution  says  that  the  youth  and  immaturity  of 
the  petitioner  and  the  five-day  detention  are  irrelevant, 
because  the  basic  ingredients  of  the  confession  came 
tumbling  out  as  soon  as  he  was  arrested.  But  if  we  took 
that  position,  it  would,  with  all  deference,  be  in  callous 
disregard  of  this  boy's  constitutional  rights.  He  cannot 
be  compared  with  an  adult  in  full  possession  of  his  senses 
and  knowledgeable  of  the  consequences  of  his  admis- 
sions. He  would  have  no  way  of  knowing  what  the  con- 
sequences of  his  confession  were  without  advice  as  to  his 
rights — from  someone  concerned  with  securing  him  those 
rights — and  without  the  aid  of  more  mature  judgment 
as  to  the  steps  he  should  take  in  the  predicament  in 
which  he  found  himself.  A  lawyer  or  an  adult  relative 
or  friend  could  have  given  the  petitioner  the  protection 
which  his  own  immaturity  could  not.  Adult  advice  would 
have  put  him  on  a  less  unequal  footing  with  his  inter- 
rogators. Without  some  adult  protection  against  this 
inequality,  a  14-year-old  boy  would  not  be  able  to  know, 
let  alone  assert,  such  constitutional  rights  as  he  had.    To 
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allow  this  conviction  to  stand  would,  in  effect,  be  to  treat 
him  as  if  he  had  no  constitutional  rights. 

There  is  no  guide  to  the  decision  of  cases  such  as  this, 
except  the  totality  of  circumstances  that  bear  on  the  two 
factors  we  have  mentioned.  The  youth  of  the  petitioner, 
tiie  long  detention,  the  failure  to  send  for  his  parents,  the 
failure  immediately  to  bring  him  before  the  judge  of 
the  Juvenile  Court,  the  failure  to  see  to  it  that  he  had  the 
advice  of  a  lawyer  or  a  friend — ^all  these  combine  to  make 
us  conclude  that  the  formal  confession  on  which  this  con- 
viction may  have  rested  (see  Payne  v.  Arkansas,  356  U.  S. 
560,  568)  was  obtained  in  violation  of  due  process. 

Reversed. 

Mr.  Justice  Frankfurter  and  Mr.  Justice  White 
took  no  part  in  the  consideration  or  decision  of  this  case. 

Mr.  Justice  Clark,  with  whom  Mr.  Justice  Harlan 
and  Mr.  Justice  Stewart  join,  dissenting. 

As  Chief  Justice  John  Marshall  said  a  century  and  a 
quarter  ago,  "[i]f  courts  were  permitted  to  indulge  their 
sympathies,  a  case  better  calculated  to  excite  them  can 
scarcely  be  imagined."  Cherokee  Nation  v.  Georgia,  5 
Pet.  1,  15  (1831).  A  14-year-old  boy  stands  convicted 
of  murder  and  has  been  sentenced  to  imprisonment  for 
life.  But,  as  Mr.  Justice  Paterson  said  in  Penhallow  v. 
Doane's  Admr.,  3  Dall.  54,  88-89  (1795),  "motives  of 
commiseration,  from  whatever  source  they  flow,  must  not 
mingle  in  the  administration  of  justice." 

The  Court  sets  aside  the  conviction  here  on  due  process 
grounds,  finding  that  the  formal  confession  made  by  peti- 
tioner on  January  7  was  obtained  by  "secret  inquisitorial 
processes"  and  other  forms  of  compulsion.  In  so  doing  it 
turns  its  back  on  the  spontaneous  oral  admissions  made 
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by  petitioner  at  the  time  of  arrest  on  January  1,  as  well 
as  a  detailed  confession  made  the  next  day,  all  long 
before  the  formal  confession  was  given  five  dajrs  later. 
Moreover,  I  find  nothing  in  the  record  that  suggests  any 
"secret  inquisitorial  processes"  were  used  or  any  compul- 
sion was  exerted  upon  petitioner  even  during  that  longer 
period.  With  due  deference  I  cannot  see  how  the  Court 
concludes  from  the  record  that  petitioner  was  "cut  oflf 
from  contact  with  any  lawyer  or  adult  advisor"  and  "made 
accessible  only  to  the  police,"  that  there  was  a  failure  to 
bring  him  before  the  juvenile  judge  in  the  manner  required 
in  juvenile  delinquency  cases,  or  that  Gallegos'  case  is  in 
anywise  on  the  same  footing  with  Haley  v.  Ohio,  332  U.  S. 
596  (1948),  or  the  other  cases  cited  by  the  majority. 

As  the  Court  says,  "the  totality  of  circumstances"  is 
the  only  guide  we  have  in  confession  cases.  However,  in 
view  of  the  hop,  skip,  and  jump  fashion  in  which  the 
Court  deals  with  them  here,  I  believe  it  is  first  necessary 
to  detail  the  facts. 

The  record  through  the  testimony  of  Officer  Chism,  a 
special  juvenile  officer,  shows  that  on  Thursday  evening, 
January  1,  he  was  investigating  the  assault  on  Mr.  Smith,^ 
an  80-year-old  man,  when  he  noticed  three  boys  who 
appeared  to  fit  the  description  furnished  him  of  the 
ones  involved.  The  three,  who  were  sitting  on  the  curb 
outside  of  Dutchman's  Inn,  were  the  Gallegos  brothers: 
petitioner  Robert  (14),  Charles  (12),  and  Richard  (8). 
The  officer,  who  was  alone  and  in  street  clothes,  stopped 
his  car  across  the  street  from  the  inn.  He  approached  the 
boys,  told  them  he  was  a  police  officer,  and  asked  them 
to  come  over  and  sit  in  his  car.  They  did  so  and  the 
officer  asked  them  about  the  Smith  assault.  Richard 
orally  confessed,  and  the  petitioner  "admitted  he  had  a 


*  At  this  time  Smith  was  still  alive.    He  died  on  January  26,  and 
the  murder  prosecution  here  at  issue  followed. 
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part  in  it."  Officer  Chism  then  took  the  boys  to  Juvenile 
Hall  where  the  petitioner  again  admitted  his  participa- 
tion, as  did  his  youngest  brother,  Richard.  Both  stated 
that  the  third  brother,  Charles,  had  nothing  to  do  with 
the  matter,  but  that  their  cousin,  Eddie  Martinez,  had 
accompanied  them.  Charles,  having  been  cleared  of  any 
involvement  in  the  assault,  was  taken  home  that  very 
evening  by  Officer  Chism,  who  told  Mrs.  Gallegos  that  the 
petitioner  and  Richard  were  being  held  at  Juvenile  Hall 
and  that  visiting  hours  were  on  Monday  and  Thursday 
evenings.  He  also  informed  her  of  her  sons'  right  to 
counsel. 

The  next  evening,  January  2,  Officer  Chism  talked  to 
the  petitioner,  Richard,  and  Martinez,  who  by  this  time 
was  also  at  Juvenile  Hall.  As  the  officer  took  notes,^ 
petitioner  again  described  his  participation  in  the  assault 
on  Mr.  Smith  in  the  following  manner  as  narrated  by 
Officer  Chism  at  the  trial: 

"[After  his  participation  in  an  assault  on  a  Mr. 
Kruhd,]  he  proceeded  down  to  18th  and  Curtis  Street 
where  he  was  shining  shoes  ....  [U]pon  seeing  an 
old  man,  who  was  later  identified  as  Robert  F.  Smith, 
he  followed  him  to  a  hotel  on  18th  street.  .  .  . 
[H]e  .  .  .  was  with  his  younger  brother,  Richard, 
and  one  Eddie  Martinez.  .  .  .  They  followed  the  old 
man  to  the  hotel  and  Richard  stayed  downstairs 
and  watched  out  for  cops.  He  and  Eddie  went 
upstairs  and  they  lost  track  of  the  old  man;  they 
asked  several  if  they  had  seen  his  grandfather  come 
in,  that  he  had  just  come  in  and  was  drunk  . . .  [and] 
a  man  told  .  .  .  [them]  he  just  went  down  the  hall- 
way, and  upon  knocking  on  the  door  a  man  opened 
the  door  and  he  told  him  he  was  looking  for  his 
grandfather,  that  he  was  drunk,  and  the  man  told 


2  These  notes  were  signed  by  petitioner. 
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him  the  old  man  next  door  had  just  come  in.  He 
said  upon  knocking  on  the  other  door  someone  told 
him  to  come  in,  that  he  opened  the  door  and  he  seen 
it  was  the  man  he  was  looking  for.  .  .  .  [A]t  that 
time  Eddie  Martinez  asked  the  old  man  for  a  drink  of 
water  and  when  the  old  man  brought  the  water  Eddie 
grabbed  him  and  he,  Robert,  hit  the  old  man  about 
the  head  and  face  with  a  shoe  brush ;  that  when  the 
old  man  fell  to  the  floor  he  took  a  knife  and  held  it 
to  the  old  man's  throat  and  took  his  billfold  out  [of] 
his  back  pocket.  .  .  .  [T]hey  all  left  then  and 
went  to  the  Twenty-third  Street  Viaduct  where  he 
gave  Eddie  $3.00  and  he  kept  $10.00  to  split  between 
him  and  Richard  and  they  then  went  home  .  .  .  ." 

That  same  evening,  January  2,  at  11 :30  p.  m.,  Mrs.  Gal- 
legos  attempted  to  visit  her  two  sons  at  Juvenile  Hall  but 
was  again  informed  that  visiting  hours  were  7  p.  m.  to 
8  p.  m.  on  Mondays  and  Thursdays.  At  the  trial  she 
testified  that  she  made  no  effort  to  see  her  sons  on  the 
next  visiting  day,  which  was  Monday,  but  waited  until 
Thursday,  January  8. 

The  record  shows  that  on  January  3  the  officer  filed  in 
the  juvenile  court  a  detailed  report  of  the  arrest  and 
petitioner's  confessions  together  with  a  petition  charging 
petitioner  with  juvenile  delinquency.  This  was  supple- 
mented on  the  5th  by  the  report  of  the  Kruhd  assault  and 
Kruhd's  identification  of  petitioner  and  the  other  boys. 
The  officer  followed,  as  he  was  obliged  to  do,  the  juvenile 
court  law  of  Colorado  which  provides  for  commitment  in 
Juvenile  Hall,  report  to  the  juvenile  judge  who  supervises 
the  Hall  and  its  inmates,  and  the  filing  of  a  delinquency 
petition. 

For  the  first  few  days  at  Juvenile  Hall  petitioner  was 
placed  in  "security,"  which  meant  that  he  did  not  partici- 
pate in  the  school  program.    The  uncontradicted  testi- 
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mony  of  the  Hall  Superintendent  was  that  the  decision  to 
keep  the  petitioner  out  of  the  program  was  made  by  his 
unit  supervisor  in  order  to  size  up  the  boy,  who  had  been 
charged  with  a  serious  crime,  before  placing  him  in  the 
regular  activities  with  the  others.  During  this  time  he  had 
all  his  meals  with  the  other  boys  and  conversed  with  his 
younger  brother  who  was  held  in  another  ward.  Although 
the  petitioner  did  not  testify  at  the  trial  in  the  presence 
of  the  jury,  he  admitted  at  a  hearing  held  to  determine 
the  admissibility  of  the  formal  confession  that  he  was 
only  questioned  three  times  between  January  1  and  Jan- 
uary 7  and  that  no  threats  or  physical  coercion  was  used 
at  any  time. 

On  January  7  the  police  department  sent  a  man 
over  to  formalize  the  earlier  confessions.  Officer  Miller, 
who  took  the  confession,  testified  that  he  told  petitioner 
of  the  possibility  of  a  murder  charge,  warned  him  that  he 
did  not  have  to  make  a  statement,  and  told  him  that 
he  could  have  his  parents  and  an  attorney  present  if  he 
desired.  Petitioner  indicated  that  he  did  not  so  desire, 
and  a  formal  confession  was  taken  which  was  substan- 
tially identical  to  the  statement  given  on  January  2,  as 
related  by  Officer  Chism  in  his  testimony.  The  confes- 
sion was  typed,  and  Officer  Chism  took  it  over  to  Juvenile 
Hall  for  petitioner  to  sign.  He  testified  that  peti- 
tioner read  it  aloud  before  signing  it.  Above  his  signa- 
ture was  the  admission  that  the  confession  was  made 
voluntarily  and  upon  warning  that  it  could  be  used 
against  him. 

On  January  16  the  three  assailants  were  committed  to 
the  Industrial  School  by  the  juvenile  court.  Upon  the 
death  of  Mr.  Smith,  petitioner  on  information  was  tried 
for  murder.  As  noted  above,  the  evidence  included  tes- 
timony of  his  admissions  upon  arrest  and  his  confession 
on  January  2,  as  well  as  the  formal  confession  of  January 
7.    These  were  admitted  after  independent  findings  of 
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voluntariness  by  the  trial  judge  and  jury.  The  latter  was 
instructed  that  in  determining  whether  petitioner  freely 
and  voluntarily  made  the  confessions  it  was  to  take  into 
account  **the  age,  maturity,  physical  and  mental  condi- 
tion of  the  defendant,  the  length  of  his  confinement,  his 
opportunity  or  lack  of  opportunity  to  seek  friendly  or 
professional  aid,  the  advice  or  lack  of  advice  given  him  as 
to  his  constitutional  rights,  and  all  other  facts  and  cir- 
cumstances surrounding  such  confession/* 

Before  discussing  the  admissibility  of  the  formal  con- 
fession of  January  7, 1  must  first  comment  on  the  CJourt's 
treatment  of  the  earlier  confessions,  viz.,  those  of  Jan- 
uary 1  and  2,  Although  the  Court  carefully  refrains  from 
holding  these  confessions  inadmissible  under  due  process 
standards,  its  innuendo  that  they  were  acquired  "in 
callous  disregard  of  this  boy's  constitutional  rights*^  can- 
not pass  unexposed.  In  regard  to  these  confessions,  the 
test  of  voluntariness  as  evidenced  by  the  "totality  of 
circumstances''  leads  the  Court  not  to  question  them. 
Here  there  were  no  "secret  inquisitorial  processes"  or  com- 
pulsion of  any  kind  as  the  Court  envisions  in  relation  to 
the  confession  of  January  7,  The  Court's  only  criticism 
is  that  petitioner  *%ould  have  no  way  of  knowing  what 
the  consequences  of  his  confession  were  without  advice  as 
to  his  rights  .  ,  ,  /'^  The  truth  of  the  matter  is  that  the 
singular  circumstance  pointed  out  by  the  Court  has  never 
been  thought  to  render  a  confession  inadmissible^  See 
Culombe  v.  Cojinecticut,  367  U.  S,  568,  577-602  (1961) 
(opinion  of  Mr.  Justice  Frahkfurter), 


*  There  is  no  ha^is  for  the  Courtis  suggestion  that  the  officers 
improperly  failed  to  bring  petitioner  before  the  juvenile  judge  when 
they  fir«t  arretted  hiin.  The  procedure  used  in  Denver  of  fihng  a 
report  with  the  juvenile  judge  and  temporarily  placing  the  offender 
in  Juvenile  Hall  pending  a  hearijig  is  in  keeping  with  advanced  pro- 
eedures  being  followed  with  reference  to  juvenile  offenders  through- 
out the  United  States. 
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The  Court  is  overturning  petitioner's  conviction  because 
it  flows  in  part  from  the  formal  confession  of  January  7. 
I  cannot  draw  from  this  record  a  conclusion  that  this 
confession  was  involuntary.  Petitioner  freely  admitted  in 
testimony  before  the  trial  judge  that  he  was  not  threat- 
ened or  physically  coerced  in  any  way  and  that  he  was 
not  intensively  questioned.  Moreover,  prior  to  the 
formal  confession  he  was  told  that  he  did  not  have  to 
make  a  statement  and  warned  of  the  possibility  of  a 
murder  charge,  as  well  as  informed  that  he  could  have 
an  attorney  and  his  parents  present.  Officer  Chism's  tes- 
timony as  to  this  matter  was  documented  by  the  confes- 
sion itself  which  recites  that  it  was  voluntary  and  given 
after  notice  that  it  could  be  used  against  him. 

Petitioner  was  never  placed  in  solitary  confinement,  as 
might  be  implied  from  the  Court's  opinion,  but  was 
merely  kept  out  of  the  organized  activities  until  the  unit 
supervisor  could  determine  whether  his  full-time  partici- 
pation would  have  an  adverse  effect  on  others.  And 
even  under  this  schedule  he  had  all  his  meals  with  the 
other  boys  and  conversed  freely  with  them. 

Nor  was  petitioner  "cut  off"  from  contact  with  lawyers 
or  adults  and  "made  accessible  only  to  the  police."  His 
mother  made  no  effort  to  obtain  an  attorney  although 
informed  of  the  right  to  do  so.*  And  she  was  not  pre- 
vented from  seeing  him  but  was  merely  asked  to  comply 
with  reasonable  visiting  regulations.  She  was  informed  on 
two  occasions  that  she  could  see  him  Monday,  January  5, 
two  days  before  the  formal  confession  which  the  Court 
finds  invalid,  but  she  did  not  attempt  to  do  so.  And  peti- 
tioner himself  passed  up  the  offer  to  confer  with  his 
parents  and  an  attorney  before  making  this  confession. 

In  support  of  the  above  factors  indicating  that  the  con- 
fession of  January  7  was  voluntary  is  the  undeniable  fact 

*  Indeed,  no  attorney  was  obtained  for  petitioner's  trial  in  the 
juvenile  court. 
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that  petitioner  admitted  on  January  1  his  participation 
in  the  assault  and  confessed  in  detail  thereto  on  January 
2*  Both  of  these  statements  occurred  prior  to  the  events 
which  the  Court  finds  to  have  coerced  the  confession  of 
January  7.  I  am  hard  pressed  to  understand  how  one 
could  conclude  that  the  police  found  it  expedient  to  coerce 
the  January  7  confession  or  that  the  events  discussed  by 
the  Court  rendered  it  involuntary  when  five  days  earlier  a 
substantially  identical  confession  was  made  in  the  absence 
of  the  '*coercive^*  events. 

As  I  have  noted,  in  light  of  these  facts  I  cannot  conclude 
that  this  confession  was  involuntary,  A  fortiori,  I  could 
not  determine,  as  the  Court  must,  that  so  clear  a  case 
of  coercion  was  made  out  that  three  prior  findings  that 
the  confession  was  voluntary — including  one  by  the  jur>^ 
which  was  specifically  instructed  to  consider  each  of  the 
factors  relied  on  by  the  majority — can  be  reversed.  I 
have  carefully  examined  the  cases  upon  which  the  Court 
reUes  and  can  find  not  one  among  them  which  in  the  least 
is  apposite.  There  were  no  "secret  inquisitorial  processes" 
as  in  Chambers  v.  Florida,  309  U.  S.  227  (1940).  There 
Chambers,  a  Negro,  for  a  week  after  arrest  was  kept  incom- 
municado, moved  from  one  jail  to  another,  constantly 
questioned,  and  was  finally  subjected  to  around-the-clock 
interrogation  by  a  relay  of  from  4  to  10  persons.  Nor 
does  Leyra  v.  Denno,  347  U.  S.  556  (1954),  in  any  way 
resemble  this  ease.  There  the  accused  had  requested  a 
doctor  in  order  to  get  relief  from  a  painful  sinus  attack. 
The  police  brought  in  a  psychiatrist  who  by  subtle  means 
induced  him  to  confess  after  an  hour  or  two  of  questioning. 
The  state  court  found  this  confession  invalid  because  of 
mental  coercion.  However,  at  tlie  second  trial  subse- 
quent confessions  were  admitted  in  evidence.  This  Court 
held  that  the  psychiatric  inducement  used  to  extract  the 
firat  confession  poisoned  and  invalidated  the  subsequent 
ones.    Likewise,  the  reference  of  the  Court  to  Chief  Jus- 
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tice  Hughes'  statement  in  Brown  v.  Mississippi,  297  U.  S. 
278,  285  (1936),  concerning  the  "element  of  compulsion 
which  is  condemned  by  the  Fifth  Amendment,"  is  mislead- 
ing and  inapposite.  "The  question  in  this  case,"  he  said 
in  Brovm  with  his  usual  conciseness,  "is  whether  convic- 
tions, which  rest  solely  upon  confessions  shown  to  have 
been  extorted  by  officers  of  the  State  by  brutality  and 
violence,  are  consistent  with  the  due  process  of  law 
required  by  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States."  Id.,  at  279.  Brown  and 
the  other  suspects,  the  Chief  Justice  pointed  out,  had 
been  sU*ipped,  laid  over  chairs  and  beaten  with  a  leather 
strap  with  buckles  until  their  backs  were  cut  to  pieces 
and  they  confessed.  Nor  does  the  holding  in  Ashcraft  v. 
Tennessee,  322  U.  S.  143  (1944),  have  any  bearing  on 
this  case.  It  also  involved  "prosecutors  serving  in  relays" 
keeping  a  person  under  continuous  cross-examination  for 
36  hours  without  rest  or  sleep.  Nor  can  it,  in  my  view,  be 
said  that  Spano  v.  New  York,  360  U.  S.  315  (1959),  has 
any  weight  under  the  facts  here.  In  that  case  continuous, 
all-night  cross-examination  by  four  officers,  the  refusal  of 
repeated  requests  to  consult  his  counsel,  together  with 
the  use  of  an  old  friend  who  was  a  fledgling  police  officer 
as  bait  to  break  down  the  accused,  led  us  to  invalidate 
the  confession.  And  in  Malinski  v.  New  York,  324  U.  S. 
401  (1945),  the  accused  was  stripped  of  his  clothing  and 
his  request  for  counsel  ignored  while  he  remained  in  soli- 
tary confinement  and  without  food  until,  led  to  believe 
that  he  was  going  to  get  a  "shellacking,"  he  confessed 
from  apparent  fear  of  his  jailors.  Finally,  I  see  no 
similarity  in  Haley  v.  Ohio,  332  U.  S.  596  (1948),  the  last 
case  cited  by  the  Court.  There  a  15-year-old  boy  never 
before  in  trouble  was  questioned  "through  the  dead  of 
night"  by  five  to  six  policemen  in  relays  of  one  or  two 
each  and  then  only  was  led  to  confess  by  being  shown 
alleged  statements  of  two  confederates  incriminating  him. 
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Haley  does  not  indicate  that  youth  alone  is  sufficient  to 
render  a  juvenile's  confession  inadmissible.  Here  we  do 
not  have  any  of  the  factors  which  led  to  the  comment: 
"What  transpired  would  make  us  pause  for  careful  inquiry 
if  a  mature  man  were  involved."    Id.,  at  599. 

I  regret  that  without  support  from  prior  cases  and  on 
the  basis  of  inference  and  conjecture  not  supported  in  the 
record  the  Court  upsets  this  conviction. 
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UNITED  STATES  v.  DAVIS  et  al. 

CERTIORARI  TO  THE  COURT  OF  CLAIMS. 

No.  190.    Argued  March  28,  1962.— Decided  June  4,  1962.* 

Pursuant  to  a  property  settlement  agreement  later  incorporated  in  a 
divorce  decree,  a  taxpayer  in  Delaware  transferred  to  his  former 
^ife,  in  return  for  the  release  of  her  marital  claims,  certain  shares 
of  stock  which  had  appreciated  in  market  value  and  which  were 
solely  his  property  subject  to  certain  inchoate  marital  rights  of  the 
wife,  including  a  right  of  intestate  succession  and  a  right  upon 
divorce  to  a  "reasonable"  share  of  the  husband's  property.  He 
also  paid  the  fees  of  her  attorney  for  advice  given  to  her  about  the 
tax  consequences  of  the  property  settlement.    Held: 

1.  In  these  circumstances  and  in  view  of  pertinent  provisions  of 
Delaware  law,  this  transfer  of  stock  is  to  be  considered  under  the 
Internal  Revenue  Code  of  1954  not  a  nontaxable  division  of  prop- 
erty between  co-owners  but  a  taxable  transfer  of  property  in 
satisfaction  of  a  legal  obligation.    Pp.  68-71. 

2.  On  the  record  in  this  case,  the  Commissioner's  assessment  of  a 
taxable  gain  based  upon  the  value  of  the  stock  at  the  date  of  its 
transfer  has  not  been  shown  to  be  erroneous.    Pp.  71-74. 

3.  The  amount  paid  by  the  husband  to  his  former  wife's  attorney 
as  a  fee  for  advice  given  to  her  about  the  tax  consequences  of  the 
property  settlement  was  not  deductible  by  the  husband  under 
§  212  (3)  of  the  Internal  Revenue  Code  of  1954.    Pp.  74-75. 

152  Ct.  CI.  805,  287  F.  2d  168,  affirmed  in  part  and  reversed  in  part. 

/.  Henry  Kutz  and  Harold  C.  Wilkenfeld  argued  the 
cause  for  the  United  States  in  both  cases.  With  them  on 
the  briefs  were  Solicitor  General  Cox,  Assistant  Attorney 
General  Oberdorfer,  Wayne  G.  Bamett,  Meyer  Roth- 
wacks  and  Arthur  I.  Gould. 

Converse  Murdoch  argued  the  cause  and  filed  briefs 
for  the  respondents  in  No.  190  and  petitioners  in  No.  268. 


•Together  with  No.  268,  Davis  et  al.  v.  United  States,  also  on 
certiorari  to  the  same  Court. 


66  OCTOBER  TERM,  1961. 

Opinion  of  the  Court.  370  U.  S. 

Mr.  Justice  Clark  delivered  the  opinion  of  the  Court. 

These  cases  involve  the  tax  consequences  of  a  transfer 
of  appreciated  property  by  Thomas  Crawley  Davis*  to 
his  former  wife  pursuant  to  a  property  settlement  agree- 
ment executed  prior  to  divorce,  as  well  as  the  deduct- 
ibility of  his  payment  of  her  legal  expenses  in  connection 
therewith.  The  Court  of  Claims  upset  the  Conmiis- 
sioner's  determination  that  there  was  taxable  gain  on  the 
transfer  but  upheld  his  ruling  that  the  fees  paid  the  wife's 
attorney  were  not  deductible.  152  Ct.  CI.  805,  287  F.  2d 
168.  We  granted  certiorari  on  a  conflict  in  the  Court  of 
Appeals  and  the  Court  of  Claims  on  the  taxability  of  such 
transfers."  368  U.  S.  813.  We  have  decided  that  the 
taxpayer  did  have  a  taxable  gain  on  the  transfer  and  that 
the  wife's  attorney's  fees  were  not  deductible. 

In  1954  the  taxpayer  and  his  then  wife  made  a  volun- 
tary property  settlement  and  separation  agreement  calling 
for  support  payments  to  the  wife  and  minor  child  in  addi- 
tion to  the  transfer  of  certain  personal  property  to  the 
wife.  Under  Delaware  law  all  the  property  transferred 
was  that  of  the  taxpayer,  subject  to  certain  statutory 
marital  rights  of  the  wife  including  a  right  of  intestate 
succession  and  a  right  upon  divorce  to  a  share  of  the  hus- 
band's property.^  Specifically  as  a  "division  in  settle- 
ment of  their  property"  the  taxpayer  agreed  to  transfer  to 
his  wife,  inter  alia,  1,000  shares  of  stock  in  the  E.  I.  du 
Pont  de  Nemours  &  Co.    The  then  Mrs.  Davis  agreed  to 


*  Davis'  present  wife,  Grace  Ethel  Davis,  is  also  a  party  to  these 
proceedings  because  a  joint  return  was  filed  in  the  tax  year  in  question. 

2  The  holding  in  the  instant  case  is  in  accord  with  Commissioner  v. 
Marshman,  279  F.  2d  27  (C.  A.  6th  Cir.  1960),  but  is  contra  to  the 
holdings  in  Commissioner  v.  Halliwell,  131  F.  2d  642  (C.  A.  2d  Cir. 
1942),  and  Commissioner  v.  Mesta,  123  F.  2d  986  (C.  A.  3d  Cir.  1941 ) . 

^  12  Del.  Code  Ann.  (Supp.  1960)  §  512;  13  Del.  Code  Ann.  §  1531. 
In  the  case  of  realty,  the  wife  in  addition  to  the  above  has  rights  of 
dower.     12  Del.  Code  Ann.  §§  502,  901,  904,  905. 
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accept  this  division  "in  full  settlement  and  satisfaction  of 
any  and  all  claims  and  rights  against  the  husband  what- 
soever (including  but  not  by  way  of  limitation,  dower  and 
all  rights  under  the  laws  of  testacy  and  intestacy)  .  .  .  ." 
Pursuant  to  the  above  agreement  which  had  been  incor- 
porated into  the  divorce  decree,  one-half  of  this  stock 
was  delivered  in  the  tax  year  involved,  1955,  and  the 
balance  thereafter.  Davis'  cost  basis  for  the  1955  trans- 
fer was  $74,775.37,  and  the  fair  market  value  of  the 
500  shares  there  transferred  was  $82,250.  The  taxpayer 
also  agreed  orally  to  pay  the  wife's  legal  expenses,  and  in 
1955  he  made  payments  to  the  wife's  attorney,  including 
$2,500  for  services  concerning  tax  matters  relative  to  the 
property  settlement. 

I. 

The  determination  of  the  income  tax  consequences  of 
the  stock  transfer  described  above  is  basically  a  two-step 
analysis:  (1)  Was  the  transaction  a  taxable  event? 
(2)  If  so,  how  much  taxable  gain  resulted  therefrom? 
Originally  the  Tax  Court  (at  that  time  the  Board  of  Tax 
Appeals)  held  that  the  accretion  to  property  transferred 
pursuant  to  a  divorce  settlement  could  not  be  taxed  as 
capital  gain  to  the  transferor  because  the  amount  realized 
by  the  satisfaction  of  the  husband's  marital  obligations 
was  indeterminable  and  because,  even  if  such  benefit  were 
ascertainable,  the  transaction  was  a  nontaxable  division 
of  property.  Mesta  v.  Commissioner,  42  B.  T.  A.  933 
(1940);  Halliwell  v.  Commissioner,  44  B.  T.  A.  740 
(1941).  However,  upon  being  reversed  in  quick  succes- 
sion by  the  Courts  of  Appeals  of  the  Third  and  Second 
Circuits,  Commissioner  v.  Mesta,  123  F.  2d  986  (C.  A.  3d 
Cir.  1941);  Commissioner  v.  Halliwell,  131  F.  2d  642 
(C.  A.  2d  Cir.  1942),  the  Tax  Court  accepted  the  position 
of  these  courts  and  has  continued  to  apply  these  views  in 
appropriate  cases  since  that  time,  Hall  v.  Commissioner, 
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9  T.  C.  53  (1947);  Patino  v.  Commissioner,  13  T.  C. 
816  (1949) ;  Estate  of  Stouffer  v.  Commissioner,  30  T.  C. 
1244  (1958) ;  King  v.  Commissioner,  31  T.  C.  108  (1958) ; 
Marshman  v.  Commissioner,  31  T.  C.  269  (1958).  In 
Mesta  and  Halliwell  the  Courts  of  Appeals  reasoned  that 
the  accretion  to  the  property  was  "realized"  by  the  trans- 
fer and  that  this  gain  could  be  measured  on  the  assump- 
tion that  the  relinquished  marital  rights  were  equal  in 
value  to  the  property  transferred.  The  matter  was  con- 
sidered settled  until  the  Court  of  Appeals  for  the  Sixth 
Circuit,  in  reversing  the  Tax  Court,  ruled  that,  although 
such  a  transfer  might  be  a  taxable  event,  the  gain  realized 
thereby  could  not  be  determined  because  of  the  impossi- 
bility of  evaluating  the  fair  market  value  of  the  wife's 
marital  rights.  Commissioner  v.  Marshman,  279  F.  2d 
27  (1960).  In  so  holding  that  court  specifically  rejected 
the  argument  that  these  rights  could  be  presumed  to  be 
equal  in  value  to  the  property  transferred  for  their 
release.  This  is  essentially  the  position  taken  by  the 
Court  of  Claims  in  the  instant  case. 

II. 

We  now  turn  to  the  threshold  question  of  whether  the 
transfer  in  issue  was  an  appropriate  occasion  for  tax- 
ing the  accretion  to  the  stock.  There  can  be  no  doubt 
that  Congress,  as  evidenced  by  its  inclusive  definition  of 
income  subject  to  taxation,  i,  e,,  "all  income  from  what- 
ever source  derived,  including  .  .  .  [g]ains  derived  from 
dealings  in  property,"*  intended  that  the  economic 
growth  of  this  stock  be  taxed.  The  problem  confront- 
ing us  is  simply  when  is  such  accretion  to  be  taxed. 
Should  the  economic  gain  be  presently  assessed  against 
taxpayer,  or  should  this  assessment  await  a  subsequent 
transfer  of  the  property  by  the  wife?    The  controlling 


*  Internal  Revenue  Code  of  1954  §61  (a). 
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statutory  language,  which  provides  that  gains  from  deal- 
ings in  property  are  to  be  taxed  upon  "^ale  or  other 
disposition/'*  is  too  general  to  include  or  exclude  con- 
clusively the  transaction  presently  in  issue.  Recognizing 
this,  the  Government  and  the  taxpayer  argue  by  analogy 
with  transactions  more  easily  classified  as  within  or  with- 
out the  ambient  of  taxable  events.  The  taxpayer  asserts 
that  the  present  disposition  is  comparable  to  a  nontaxable 
division  of  property  between  two  co-owners,®  while  the 
Government  contends  it  more  resembles  a  taxable  trans- 
fer of  property  in  exchange  for  the  release  of  an  inde- 
pendent legal  obligation.  Neither  disputes  the  validity 
of  the  other's  starting  point. 

In  support  of  his  analogy  the  taxpayer  argues  that  to 
draw  a  distinction  between  a  wife's  interest  in  the  prop- 
erty of  her  husband  in  a  conmion-law  jurisdiction  such  as 
Delaware  and  the  property  interest  of  a  wife  in  a  typical 
conmiunity  property  jurisdiction  would  conmiit  a  double 
sin ;  for  such  differentiation  would  depend  upon  "elusive 


« Internal  Revenue  Code  of  1954  §§  1001,  1002. 

®Any  suggestion  that  the  transaction  in  question  was  a  gift  is 
completely  unrealistic.  Property  transferred  pursuant  to  a  nego- 
tiated settlement  in  return  for  the  release  of  admittedly  valuable 
rights  is  not  a  gift  in  any  sense  of  the  term.  To  intimate  that  there 
was  a  gift  to  the  extent  the  value  of  the  property  exceeded  that  of 
the  rights  released,  not  only  invokes  the  erroneous  premise  that  every 
exchange  not  precisely  equal  involves  a  gift  but  merely  raises  the 
measurement  problem  discussed  in  Part  III,  infra,  p.  71.  Cases 
in  which  this  Court  has  held  transfers  of  property  in  exchange  for  the 
release  of  marital  rights  subject  to  gift  taxes  are  based  not  on  the 
premise  that  such  transactions  are  inherently  gifts  but  on  the  concept 
that  in  the  contemplation  of  the  gift  tax  statute  they  are  to  be  taxed 
as  gifts.  Merrill  v.  Fahs,  324  U.  S.  308  (1945);  Commissioner  v. 
Wemyss,  324  U.  S.  303  (1945) ;  see  Harris  v.  Commissioner,  340  U.  S. 
106  (1950).  In  interpreting  the  particular  income  tax  provisions 
here  involved,  we  find  ourselves  unfettered  by  the  language  and  con- 
siderations ingrained  in  the  gift  and  estate  tax  statutes.  See  Farid- 
Es-Sultaneh  v.  Commissioner,  160  F.  2d  812  (C.  A.  2d  Cir.  1947). 
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and  subtle  casuistries  which  .  .  .  possess  no  relevance 
for  tax  purposes/*  Helvering  v.  Hallock,  309  U,  S.  106, 
118  (1940),  and  would  create  disparities  between  com- 
mon-law and  community  property  jurisdictions  in  con- 
tradiction to  Congress*  general  policy  of  equality  between 
the  two.  The  taxpayer's  analogy,  however,  stumbles  on 
its  own  premise,  for  the  inchoate  rights  granted  a  wife 
in  her  husband's  property  by  the  Delaware  law  do  not 
even  remotely  reach  the  dignity  of  co-ownership.  The 
wife  has  no  interest — passive  or  active — over  the  man- 
agement or  disposition  of  her  husbands  personal  prop- 
erty. Her  rights  are  not  descendable,  and  she  must 
survive  him  to  share  in  his  intestate  estate.  Upon  dis- 
solution of  the  marriage  she  shares  in  the  property  only 
to  such  extent  as  the  court  deems  **reasonable/'  13  Del. 
Code  Ann.  %  1531  (a).  What  is  "reasonable**  might  be 
ascertained  independently  of  the  extent  of  the  husband's 
property  by  such  criteria  as  the  wife's  financial  condition, 
her  needs  in  relation  to  her  accustomed  station  in  life, 
her  age  and  health,  the  number  of  children  and  their  ages, 
and  the  earning  capacity  of  the  husband.  See,  a.  g.^  Beres 
v.  Beres,  52  Del  133,  154  A,  2d  384  (1959). 

This  is  not  to  say  it  would  be  completely  illogical 
to  consider  the  shearing  off  of  the  wife's  rights  in  her 
husband's  property  as  a  division  of  that  property,  but  we 
believe  the  contrary  to  be  the  more  reasonable  construc- 
tion. Regardless  of  the  tags,  Delaware  seems  only  to 
place  a  burden  on  the  husband  s  property  rather  than  to 
make  the  wife  a  part  owner  thereof.  In  the  present  con- 
text the  rights  of  succession  and  reasonable  share  do  not 
dififer  significantly  from  the  husband's  obligations  of  sup- 
port and  alimony.  They  all  partake  more  of  a  personal 
liability  of  the  husband  than  a  property  interest  of  the 
wife.  The  effectuation  of  these  marital  rights  may  ulti- 
mately result  in  the  ownership  of  some  of  the  husband  s 
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property  as  it  did  here,  but  certainly  this  happenstance 
does  not  equate  the  transaction  with  a  division  of  prop- 
erty by  co-owners.  Although  admittedly  such  a  view  may 
permit  different  tax  treatment  among  the  several  States, 
this  Court  in  the  past  has  not  ignored  the  differing  effects 
on  the  federal  taxing  scheme  of  substantive  differences 
between  conmiunity  property  and  common-law  systems. 
E.  g.,  Poe  v.  Seaborn,  282  U.  S.  101  (1930).  To  be  sure 
Congress  has  seen  fit  to  alleviate  this  disparity  in  many 
areas,  e.  g.,  Revenue  Act  of  1948,  62  Stat.  110,  but  in 
oUier  areas  the  facts  of  life  are  still  with  us. 

Our  interpretation  of  the  general  statutory  language  is 
fortified  by  the  long-standing  administrative  practice  as 
sounded  and  formalized  by  the  settled  state  of  law  in  the 
lower  courts.  The  Conmiissioner's  position  was  adopted 
in  the  early  40's  by  the  Second  and  Third  Circuits  and 
by  1947  the  Tax  Court  had  acquiesced  in  this  view. 
This  settled  rule  was  not  disturbed  by  the  Court  of 
Appeals  for  the  Sixth  Circuit  in  1960  or  the  Court  of 
Claims  in  the  instant  case,  for  these  latter  courts  in  hold- 
ing the  gain  indeterminable  assumed  that  the  transaction 
was  otherwise  a  taxable  event.  Such  unanimity  of  views 
in  support  of  a  position  representing  a  reasonable  con- 
struction of  an  ambiguous  statute  will  not  lightly  be  put 
aside.  It  is  quite  possible  that  this  notorious  construc- 
tion was  relied  upon  by  numerous  taxpayers  as  well  as  the 
Congress  itself,  which  not  only  refrained  from  making  any 
changes  in  the  statutory  language  during  more  than  a 
score  of  years  but  re-enacted  this  same  language  in  1954. 

III. 

Having  determined  that  the  transaction  was  a  taxable 
event,  we  now  turn  to  the  point  on  which  the  Court  of 
Claims  balked,  viz.,  the  measurement  of  the  taxable  gain 
realized  by  the  taxpayer.    The  Code  defines  the  taxable 
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gain  from  the  sale  or  disposition  of  property  as  being  the 
"excess  of  the  amount  reahzed  therefrom  over  the  adjusted 
basis  ,  .  .  /'  I,  R.  C.  (1954)  §  1001  (a).  The  "amount 
realized"  is  further  defined  as  "the  sum  of  any  money 
received  plus  the  fair  market  value  of  the  property  (other 
than  money)  received."  L  R,  C,  (1954)  §  1001  (b).  In 
the  instant  case  the  "property  received"  was  the  release  of 
the  wife^s  inchoate  marital  rights.  The  Court  of  Claims, 
following  the  Court  of  Appeals  for  the  Sixth  Circuit, 
found  that  there  was  no  way  to  compute  the  fair  market 
value  of  these  marital  rights  and  that  it  was  thus  inapos- 
sible  to  determine  the  taxable  gain  realized  by  the  tax- 
payer.    We  believe  this  conclusion  was  erroneous. 

It  must  be  assumed,  we  think,  that  the  parties  acted 
at  arm's  length  and  that  they  judged  the  marital  rights 
to  be  equal  in  value  to  the  property  for  which  they  were 
exchanged*  There  was  no  evidence  to  the  contrary  here* 
Absent  a  readily  ascertainable  value  it  is  accepted  prac- 
tice where  property  is  exchanged  to  hold,  as  did  the 
Court  of  Claims  in  Phihdelpkia  Park  Amusement  Co,  v. 
United  States.  130  Ct.  CI  166,  172,  126  F.  Supp,  184,  189 
( 1954) ,  that  the  values  "of  the  two  properties  exchanged 
in  an  arms-length  transaction  are  either  equal  in  fact,  or 
are  presumed  to  be  equal,**  Accord,  United  States  v. 
General  Shoe  Corp.,  282  F.  2d  9  (C.  A.  6th  Cir.  1960); 
International  Freighting  Corp.  v.  Commissioner,  135  F,  2d 
310  (C,  A,  2d  Cir.  1943),  To  be  sure  there  is  much  to 
be  said  of  the  argument  that  such  an  assumption  is 
weakened  by  the  emotion,  tension  and  practical  neces- 
sities involved  in  divorce  negotiations  and  the  property 
settlements  arising  therefrom.  However,  once  it  is  recog- 
nized that  the  transfer  was  a  taxable  event,  it  is  more 
consistent  with  the  general  purpose  and  scheme  of  the 
taxing  statutes  to  make  a  rough  approximation  of  the 
gain  realized  thereby  than  to  ignore  altogether  its  tax 
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consequences.  Cf.  Helvering  v.  Safe  Deposit  &  Trust 
Co.,  316  U.  S.  56,  67  (1942). 

Moreover,  if  the  transaction  is  to  be  considered  a  tax- 
able event  as  to  the  husband,  the  Court  of  Claims'  position 
leaves  up  in  the  air  the  wife's  basis  for  the  property 
received.  In  the  context  of  a  taxable  transfer  by  the  hus- 
band,^ all  indicia  point  to  a  "cost"  basis  for  this  property 
in  the  hands  of  the  wife.®  Yet  under  the  Court  of  Claims' 
position  her  cost  for  this  property,  i.  e.,  the  value  of  the 
marital  rights  relinquished  therefor,  would  be  indeter- 
minable, and  on  subsequent  disposition  of  the  property 
she  might  suffer  inordinately  over  the  Commissioner's 
assessment  which  she  would  have  the  burden  of  proving 
erroneous.  Commissioner  v.  Hansen,  360  U.  S.  446,  468 
(1959).  Our  present  holding  that  the  value  of  these 
rights  is  ascertainable  eliminates  this  problem;  for  the 
same  calculation  that  determines  the  amount  received  by 
the  husband  fixes  the  amount  given  up  by  the  wife,  and 
this  figure,  i.  e.,  the  market  value  of  the  property  trans- 
ferred by  the  husband,  will  be  taken  by  her  as  her  tax 
basis  for  the  property  received. 

Finally,  it  must  be  noted  that  here,  as  well  as  in  rela- 
tion to  the  question  of  whether  the  event  is  taxable,  we 


^  Under  the  present  administrative  practice,  the  release  of  marital 
rights  in  exchange  for  property  or  other  consideration  is  not  con- 
sidered a  taxable  event  as  to  the  wife.  For  a  discussion  of  the 
difficulties  confronting  a  wife  under  a  contrary  approach,  see  Taylor 
and  Schwartz,  Tax  Aspects  of  Marital  Property  Agreements,  7  Tax 
L.  Rev.  19,  30  (1951);  Comment,  The  Lump  Sum  Divorce  Settle- 
ment as  a  Taxable  Exchange,  8  U.  C.  L.  A.  L.  Rev.  593,  601-602 
(1961). 

^  Section  1012  of  the  Internal  Revenue  Code  of  1954  provides  that: 
"The  basis  of  property  shall  be  the  cost  of  such  property,  except 
as  otherwise  provided  in  this  subchapter  and  subchapters  C  (relating 
to  corporate  distributions  and  adjustments),  K  (relating  to  partners 
and  partnerships),  and  P  (relating  to  capital  gains  and  losses).  .  .  ." 
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draw  support  from  the  prior  administrative  practice  and 
judicial  approval  of  that  practice.  See  p.  71,  supra. 
We  tJierefore  conclude  that  the  Commissioner's  assess- 
ment of  a  taxable  gain  based  upon  the  value  of  the  stock 
at  the  date  of  its  transfer  has  not  been  shown  «rroneou8.* 

IV. 

The  attorney-fee  question  is  mudi  simple.    It  is  the 
customary  practice  in  Delaware  for  the  husband  to  pay 
both  his  own  and  his  wife's  legal  expenses  incurred  in  the 
divorce  and  the  property  settlement.    Here  petitioner 
paid  S5»000  of  such  fees  in  the  taxable  year  1955  ear- 
marked for  tax  advice  in  relation  to  the  property  settle- 
ment.   One-half  of  this  sum  went  to  the  wife's  attorney. 
The  taxpayer  claimed  that  under  §  212  (3)  of  the  1954 
Code,  which  allows  a  deduction  for  the  ''ordinary  and 
necessary  expenses  paid  ...  in   connection  with   the 
determination,  collection,  or  refund  of  any  tax,"  he  was 
entitled  to  deduct  the  entire  $5,000.    The  Court  of  Claims 
allowed  the  $2,500  paid  taxpayer's  own  attorney  but 
denied  the  like  amount  paid  the  wife's  attorney.    The 
sole  question  here  is  the  deductibility  of  the  latter  fee; 
the  Government  did  not  seek  review  of  the  amount  tax- 
payer paid  his  own  attorney,  and  we  intimate  no  decision 
on  that  point.    As  to  Uie  deduction  of  the  wife's  fees,  we 
read  the  statute,  if  applicable  to  this  type  of  tax  expense, 
to  include  only  the  expenses  of  the  taxpayer  himself  and 
not  those  of  his  wife.    Here  the  fees  paid  her  attorney  do 
not  appear  to  be  "in  connection  with  the  determination, 
collection,  or  refund"  of  any  tax  of  the  taxpayer.    As  the 
Court  of  Claims  found,  the  wife's  attorney  "considered  the 
problems  from  the  standpoint  of  his  client  alone.    Cer- 

•  We  do  not  pass  on  the  soundness  of  the  taxpayer's  other  attacks 
upon  this  determination,  for  these  contentions  were  not  presented  to 
the  Commissioner  or  the  Court  of  Claims. 
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tainly  then  it  cannot  be  said  that  .  .  .  [his]  advice  was 
directed  to  plaintiff's  tax  problems  .  .  .  ."  152  Ct.  CI., 
at  805,  287  F.  2d,  at  171.  We  therefore  conclude,  as  did 
the  C!ourt  of  Claims,  that  those  fees  were  not  a  deductible 
item  to  the  taxpayer. 

Reversed  in  part  and  affirmed  in  part. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  these  cases. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  these  cases. 
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LEHIGH  VALLEY  COOPERATIVE  FARMERS, 
INC.,  ET  AL.  V.  UNITED  STATES  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  THIRD  CIRCUIT. 

No.  79.    Argued  January  17-18,  1962.— Decided  June  4,  1962. 

Under  §8c  of  the  Agricultural  Adjustment  Act,  as  amended  and 
re-enacted  by  the  Agricultural  Marketing  Agreement  Act  of  1937, 
the  Secretary  of  Agriculture  issued  orders  regulating  the  marketing 
of  milk  in  the  New  York-New  Jersey  region.  To  protect  the 
prices  received  by  milk  producers  in  that  region,  he  included  in  the 
orders  a  provision  in  effect  requiring  those  who  buy  milk  elsewhere 
and  bring  it  into  the  region  for  sale  as  fluid  milk  to  pay  to  the 
producers  who  regularly  supply  the  region  a  "compensatory  pay- 
ment" equal  to  the  difference  between  the  minimum  price  set  by 
the  Market  Administrator  for  fluid  milk  and  the  minimum  price 
for  surplus  milk  in  the  region.  Held:  This  requirement  is  invalid, 
because  it  conflicts  with  §  8c  (5)  (G)  of  the  Act,  which,  as  shown 
by  its  legislative  histor>',  was  intended  by  Congress  to  prevent  the 
Secretary  from  setting  up  trade  barriers  to  the  importation  of  milk 
from  other  production  areas  in  the  United  States.    Pp.  77-100. 

287  F.  2d  726,  reversed. 

Willis  F,  Daniels  argued  the  cause  for  petitioners. 
With  him  on  the  briefs  was  Donn  L.  Snyder. 

Alan  S.  Rosenthal  argued  the  cause  for  the  United 
States  and  the  Secretary  of  Agriculture.  With  him  on 
the  briefs  were  Solicitor  General  Cox,  Assistant  Attorney 
General  Orrick,  Neil  Brooks  and  Pauline  B.  Heller. 

Briefs  of  amici  curiae,  urging  affirmance,  were  filed  by 
Frederic  P.  Lee,  John  A.  Cardon,  Leslie  H.  Denting, 
Frederick  U.  Conard,  Jr.,  Thomas  0.  Berryhill,  George  M, 
St.  Peter  and  Reuben  Hall  for  the  Dairymen's  League 
Cooperative  Assn.,  Inc.,  et  al.;  Louis  J.  Lefkowitz,  Attor- 
ney General  of  New  York,  Paxton  Blair,  Solicitor  Gen- 
eral, and  Robert  G.  Blabey  for  the  State  of  New  York; 
Thomas  Debevoise,  Attorney  General  of  Vermont,  Albert 
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L.  Coles,  Attorney  General  of  Connecticut,  and  Reuben 
Hall  for  the  States  of  Vermont  and  Connecticut;  and 
David  D.  Furman,  Attorney  General  of  New  Jersey,  and 
William  L.  Boyan,  Deputy  Attorney  General,  for  Floyd 
R.  Hoffman,  Director  of  the  OflSce  of  Milk  Industry  of 
New  Jersey. 

Briefs  urging  reversal  were  filed  by  Walter  F.  Mondale, 
Attorney  General,  and  Sydney  Berde,  Deputy  Attorney 
General,  for  the  State  of  Minnesota,  as  amicus  curiae. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  Court. 

Petitioners,  operating  milk  processing  plants  in  Penn- 
sylvania, challenge  the  validity  of  certain  "compensatory 
payment"  provisions  included  in  milk  marketing  orders 
affecting  the  New  York-New  Jersey  area,  which  were 
promulgated  by  the  Secretary  of  Agriculture  under  the 
authority  granted  him  by  §  8c  of  the  Agricultural  Mar- 
keting Agreement  Act  of  1937,  7  U.  S.  C.  §  608c.  That 
section  permits  the  Secretary  to  issue  regional  regulations 
governing,  in  various  enumerated  respects,  the  marketing 
of  certain  agricultural  conmiodities,  among  which  is  milk. 
This  provision  in  question  requires  those  who  buy  milk 
elsewhere  and  bring  it  into  the  region  for  sale  as  fluid 
milk  to  pay  to  the  farmers  who  supply  the  region  a  fixed 
amount  as  a  "compensatory  payment."  This  amount  is 
measured  by  the  difference  between  the  minimum  price 
set  by  the  Market  Administrator  for  fluid  milk  and  the 
minimum  price  for  surplus  milk.  The  judgment  of  the 
Court  of  Appeals  for  the  Third  Circuit,  287  F.  2d  726, 
upholding  the  validity  of  the  "compensatory  payment" 
provision  here  under  attack,^  conflicted  with  an  earlier 

*  The  petitioners  instituted  this  action  challenging  the  validity  of 
the  compensatory  payment  provision  by  fihng  administrative  peti- 
tions with  the  Secretary  of  Agriculture  pursuant  to  §  8c  (15)  (A)  of 
the  Agricultural  Marketing  Agreement  Act  of  1937,  7  U.  S.  C. 
§  608c  (15)  (A).    The  Hearing  Examiner  sustained  the  petitioners' 


78 


OCTOBER  TERM,  1961. 
Opinion  of  the  Court. 


370  U.S. 


decision  rendered  by  the  Court  of  Appeals  for  the  Second 
Circuit,  Kms  v,  Brannan,  196  F.  2d  791.  To  resolve  this 
conflict  we  granted  certiorari.    366  U.  S.  957, 

I. 

The  General  Scheme  of  Milk  Regulation* 

The  order  around  which  the  present  controversy  cen- 
ters, now  titled  Milk  Marketing  Order  No,  2,  7  CFR 
II  1002*1  et  seq.,^  though  somewhat  more  complex  than 
others,  is  in  its  general  outline  representative  of  the  pat- 
tern of  regulation  established  by  the  Secretary  for  the 
promotion  of  orderly  marketing  conditions  in  the  milk 
industry  and  the  preservation  of  minimum  prices 
for  farmers.  Pursuant  to  the  authority  granted  by 
§  8c  (5)(A).^  the  Order  classifies  milk  that  is  sold  within 


contentions  on  the  authority  of  Kgm  v.  Brannan,  196  F.  2d  791,  but 
the  Judicial  Officer,  acting  on  behalf  of  the  Secretary  of  Agriculture, 
diBmissed  the  petitions. 

Petitioners  then  sought  review  of  the  Secretary's  ruling  in  the  Dis- 
trict Court,  under  g  8c  (15)  (B)  of  the  Act.  The  review  proceedings 
were  consolidated  with  enforcement  actions  brought  by  the  Govern- 
ment pursuant  t^  §  Sa  (6)  of  the  Act.  The  District  Court,,  relying 
on  Ka^  V.  BranJian,  tttpra,  held  that  the  payment  provision  wa£ 
invalid-  183  F.  8upp.  80.  It  was  this  decision  that  was  reversed  by 
the  Court  of  Appeals.    287  F.  2d  726. 

»  A  general  reorganization  of  Chapter  IX  of  Title  7  of  the  Code  of 
Federal  Regulations  during  the  past  year  has  resulted  in  redesig na- 
tion of  most  of  the  milk  marketing  orders.  The  New  York-New  Jer- 
sey Order  had  previously  been  designated  bm  Milk  Marketing  Order 
No.  27  and  had  been  found  at  7  CFE  §  927.  The  section  references 
and  the  contents  of  the  regulations  bm  quoted  throughout  this  opinion 
are  as  they  were  in  effect  on  January  1,  1962. 

'Section  Sc  (5)(A>  provides: 

*'(5)  Milk  aJid  its  products:  tennA  and  conditions  of  ordem. 

''In  the  cade  of  milk  and  its  products,  orders  issued  pursuant  to  this 
section  shall  contain  one  or  more  of  the  fallowing  terms  and  condi- 
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the  New  York-New  Jersey  marketing  area  "in  accordance 
with  the  form  in  which  or  the  purpose  for  which  it  is 
used."  Milk  that  contains  3%  to  5%  butterfat — ^the 
usual  proportion  in  ordinary  liquid  milk — ^and  is  sold  for 
fluid  consumption  is  assigned  to  Class  I.  Milk  that  is 
used  for  cream  (sweet  and  sour),  half  and  half,  or  milk 
drinks  containing  less  than  3%  or  more  than  5%  butterfat 
is  classified  in  Class  II.  The  remainder — ^miUc  that  is  to 
be  stored  for  a  substantial  period  and  used  for  dairy  prod- 
ucts such  as  butter  and  cheese — is  grouped  in  Class  III. 
7  CFR  §  1002.37. 

This  classification  reflects  the  relative  prices  usually 
conmianded  by  the  different  forms  of  milk.  Thus,  high- 
est prices  are  paid  for  milk  used  for  fluid  consumption, 
and  the  lowest  for  milk  which  is  to  be  processed  into  but- 
ter and  cheese.  Since  the  supply  of  milk  is  always  greater 
than  the  demands  of  the  fluid-milk  market,  the  excess 
must  be  channeled  to  tiie  less  desirable,  lower-priced 
outlets.  It  is  in  order  to  avoid  destructive  competition 
among  milk  producers  for  the  premium  outlets  that  the 
statute  authorizes  the  Secretary  to  devise  a  method 
whereby  uniform  prices  are  paid  by  milk  handlers  to  pro- 
ducers for  all  milk  received,  regardless  of  the  form  in  which 


tions,  and  (except  as  provided  in  subsection  (7)  of  this  section)  no 
others: 

"(A)  Classifying  milk  in  accordance  with  the  form  in  which  or 
the  purpose  for  which  it  is  used,  and  fixing,  or  providing  a  method 
for  fixing,  minimum  prices  for  each  such  use  classification  which  all 
handlers  shaU  pay,  and  the  time  when  payments  shall  be  made,  for 
milk  purchased  from  producers  or  associations  of  producers.  Such 
prices  shaU  be  uniform  as  to  all  handlers,  subject  only  to  adjustments 
for  (1)  volume,  market,  and  production  differentials  customarily 
applied  by  the  handlers  subject  to  such  order,  (2)  the  grade  or  quality 
of  the  milk  purchased,  and  (3)  the  locations  at  which  delivery  of 
such  milk,  or  any  use  classification  thereof,  is  made  to  such  handlers/' 
7  U.  S.  C.  §  608c  (6) (A). 
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it  leaves  the  plant  and  its  ultimate  use.  Adjustments  are 
then  made  among  the  handlers  so  that  each  eventually 
pays  out-of-pocket  an  amount  equal  to  the  actual  utiliza- 
tion value  of  the  milk  he  has  bought. 

Under  the  Marketing  Order  here  in  question  it  is  pri- 
marily the  handlers  whose  plants  are  located  within  the 
marketing  area  and  who  regularly  supply  that  area  with 
fluid  milk  who  are  regulated.  All  handlers  who  receive 
or  distribute  milk  within  the  area  are  required  to  submit 
monthly  reports  to  the  Market  Administrator,  listing  the 
quantity  of  milk  they  have  handled  and  the  use  for 
which  it  was  sold.  But  only  the  handlers  operating  **pool 
plants*'^ — L  e.,  plants  which  meet  certain  standards  set 
out  in  7  CFR  1 1  1002^^-1002,29 '—must  pay  the  pro- 
ducers from  whom  they  buy  the  uniform  price  set  by  the 
Administrator;  This  price  is  calculated  each  month  on 
the  basis  of  the  reports  that  are  submitted*  After  deter- 
mining the  minimum  prices  for  each  use  classification  pur- 
suant to  formulas  set  out  in  7  CFR  §  1002.40,  the  Admin- 
istrator computes  an  average  price  for  the  ^*pool"  milk 
handled  during  that  montli.  This  figure  is  reached  by 
first  multiplying  the  "poor*  milk  disposed  of  in  each  class 
by  the  established  minimum  price  for  that  class,  and  then 
adding  the  products  to  the  ''compensatory  payments" 
made  for  nonpool  milk.  After  certain  minor  adjustments 
are  made,  this  sum  is  divided  by  the  total  quantity  of 
"poor*  milk  sold  in  the  market  during  the  month.  The 
quotient  is  a  "blend  price.'*  With  some  adjustments  to 
reflect  transportation  expenses^  this  uniform  price  must 
be  paid  to  producers  by  all  handlers  maintaining  "poor* 
plants,    7  CFR  §  1002.66. 


*  These  provigioBS  egtablisfa  certain  performancp  requirements  aimed 
at  inauring  that  the  phmt  continues  to  provide  fluid  nailk  to  tJie 
mArketing  area  even  in  periods  of  short  supply.  ThuSj  it  is  primarily 
the  hfLodlers  whose  main  concern  is  the  marketing  area  who  qualify 
for  the  *'pool." 
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Adjustments  among  handlers  are  made  by  way  of  a 
"Producer  Settlement  Fund/'  into  which  each  handler 
contributes  the  excess  of  his  "use  value"  *  over  the  uni- 
form price  paid  by  him  to  his  producer.  Handlers  whose 
"use  value"  of  the  milk  they  purchase  is  less  than  the 
'TDlend  price"  they  are  required  to  pay  may  withdraw  the 
difference  from  the  fund.  The  net  effect  is  that  each 
handler  pays  for  his  milk  at  the  price  he  would  have  paid 
had  it  been  earmarked  at  the  outset  for  the  use  to  which 
it  was  ultimately  put.  But  the  farmer  who  produces 
the  milk  is  protected  from  the  effects  of  competition  for 
premium  outlets  since  he  is  automatically  allotted  a  pro- 
portional share  of  each  of  the  different  "use"  markets. 

11. 

The  Compensatory  Payment  Provision. 

It  will  thus  be  seen  that  this  system  of  regulation  con- 
templates economic  controls  only  over  "pool-handler" 
plants  since  only  such  handlers  are  required  to  pay  the 
'Tjlend  price"  to  their  producers  and  to  account  to  the 
Producer  Settlement  Fund.  If  limited  to  the  provisions 
recounted  above,  the  regulatory  scheme  would  not  affect 
milk  brought  into  the  New  York-New  Jersey  marketing 
area  by  handlers  who  are  primarily  engaged  in  supplying 
some  other  market  and  whose  producers  are  not  located 
within  the  New  York-New  Jersey  area.  Some  of  the 
regional  orders  now  in  effect  do  not  undertake  any  eco- 
nomic regulation  of  "outside"  or  "other  source"  milk.® 
But  it  is  quite  obvious  that  under  certain  circumstances 
some  regulation  of  such  milk  may  be  necessary.    Accord- 


5  "Use  value"  is  the  price  the  handler  would  have  had  to  pay,  at 
prevaihng  minimum  rates,  had  he  purchased  his  milk  at  a  price 
reflecting  its  ultimate  disposition. 

«See  7  CFR  §§1034  (Dayton-Springfield),  1037  (North  Central 
Ohio),  1038  (Rockford-Freeport),  1074  (Southwest  Kansas). 
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ingly.  I  8c  (7)(D)  of  the  Act,  7  U,  S.  C.  §  608c  (7)(D), 
authorixcs  the  Secretary  to  include  in  his  regulating  orders 
conditions  that  are  incidental  to  terms  expressly  author- 
ized by  the  statute,  and  that  are  '^necessary  to  effectuate 
the  other  provisions  of  such  order.*' 

A  handler  who  brings  outside  milk  into  a  marketing 
area  may  disrupt  the  regulatory  scheme  in  at  least  two 
respects: 

(1)  Pool  handlers  in  the  marketing  area  who  are 
required  to  pay  the  minimum  class  prices  for  their 
milk  may  find  their  selling  prices  undercut  by  those 
of  nonpool  handlers  dealing  in  outside  milk  pur- 
chased at  an  unregulated  price. 

(2)  Producers  in  the  marketing  area,  whose  ''blend 
price"  depends  on  how  much  of  the  relatively  con- 
stant fluid-milk  demand  they  supply  in  a  given 
month,  may  find  the  outside  milk  occupying  a  por- 
tion of  the  premium  market^  thus  displacing  the 
''pool"  milk  and  forcing  it  into  the  less  rewarding 
surplus  uses,  with  the  ultimate  effect  of  diminishing 
the  "blend  price"  payable  to  producers. 

In  an  effort  to  cope  with  these  disruptive  economic 
forces,  the  Secretary  devised  his  ''compensatory  payment*- 
plan.  In  essence  the  plan  imposes  special  monetary 
exactions  on  handlers  introducing  ''outside"  milk  for  fluid 
consumption  into  a  marketing  area  in  months  when  there 
is  a  substantial  surplus  of  milk  on  the  market.* 

Of  the  68  regional  milk  orders  which  establish  market- 
wide  pools,*  64  contain  "compensatory  payment*'  provi- 

» The  paynxent  provision  of  7  CFR  §  1002.83  applies  only  in  those 
mouths  when  the  volume  of  milk  sold  for  Cla^  III  use  exceeds  15% 
of  the  total  pool  milk  reported  in  the  marketing  area. 

■  The  Act  authorizes  the  establishment  of  either  market  wide  pools 
or  individual  handler  pools.  Since  the  latter  require  only  that  each 
handler  pay  uniform  prices  to  all  the  producers  from  which  he  buys, 
but  doen  not  impose  a  uniformity  requirement  among  the  various 
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fidons  of  one  kind  or  another.  The  Order  now  before  us 
is  typical  of  23  of  these  orders.*  The  Order  provides  that 
a  handler  who  brings  "outside"  milk  into  the  New  York- 
New  Jersey  area  and  sells  it  for  fluid  use  must  pay  to  the 
pool's  producers,  through  the  Producer  Settlement  Fund, 
an  amount  equal  to  the  difference  between  the  minimum 
prices  for  the  highest  and  for  the  lowest  use  classifications 
prevailing  in  that  area.  In  other  words,  for  each  hun- 
dredweight of  nonpool  milk  sold  for  Class  I  use  in  the  New 
York-New  Jersey  area,  a  payment  equal  to  the  difference 
between  Class  I  and  Class  III  prices  must  be  made  by  the 
seller  to  the  Producer  Settlement  Fund. 

III. 

The  Purpose  and  Effect  of  the  Compensatory 
Payment. 

After  the  Court  of  Appeals  for  the  Second  Circuit  had 
held  the  compensatory  payment  requirement  in  the  New 
York-New  Jersey  Milk  Marketing  Order  (then  Order 
No.  27)  to  be  a  "penalty,"  Kass  v.  Brannan,  196  F.  2d 

handlers,  there  is  no  need  for  adjustments  among  handlers.  Conse- 
quently, no  compensatory  payment  provision  is  included  in  orders 
establishing  individual  handler  pools.  See  7  CFR  §§  1004  (Phila- 
delphia), 1005  (Tri-State),  1010  (Wihnington),  1039  (Milwaukee), 
1041  (Toledo),  1044  (Michigan  Upper  Peninsula),  1078  (North  Cen- 
tral Iowa),  1096  (Northern  Louisiana),  1097  (Memphis),  1102  (Fort 
Smith),  1129  (Austin-Waco),  1130  (Corpus  Christi),  1134  (Western 
Colorado). 

•Compare  7  CFR  §§1001.65  (Greater  Boston),  1003.62  (Wash- 
ington, D.  C),  1006.65  (Springfield,  Mass.),  1007.65  (Worcester), 
1008.54  (Wheehng),  1009.54  (Clarksburg,  W.  Va.),  1011.62  (Appa- 
lachian), 1014.46  (Southeastern  New  England),  1015.46  (Connecticut), 
1016.62  (Upper  Chesapeake  Bay),  1030.61  (Chicago),  1031.70  (b) 
(South  Bend-La  Porte-Elkhart),  1036.84(b)   (Northeastern  Ohio), 

1048.54  (Greater  Youngstown-Warren),  1061.54  (St.  Joseph), 
1068.70  (b)    (Minneapohs-St.  Paul),  1071.62  (b)    (Neosho  VaUey), 

1072.55  (Sioux  Falls-MitcheU),  1106.55  (Oklahoma),  1125.70  (Puget 
Sound),  1126.70(d)   (North  Texas),  1133.70(b)   (Inland  Empire). 


791,  795,  the  Secretary  of  Agriculture  conducted  extensive 
hearings  to  determine  whether  it  should  be  retained. 
His  findings,  which  appear  at  18  Fed,  Reg,  8444-8454, 
explain  this  requirement  as  the  most  satisfactory  means 
of  imposing  "a  suitable  charge  on  such  unpriced  milk  in 
an  amount  sufficient  to  neutralize,  compensate  for  and 
eliminate  the  artificial  economic  advantage  for  non-pool 
milk  which  necessarily  is  created  by  the  classified  pricing 
and  pooling  of  pool  milk  under  the  order."  M,  at  8448. 
There  seems  little  doubt  that  an  assessment  equal  to 
the  Class  I-Class  III  differential  would,  in  all  but  rare 
instances,  nullify  any  competitive  advantage  that  non- 
pool  milk  oould  have:  only  if  the  sum  of  the  purchase 
price  of  the  outside  milk  and  the  cost  of  its  transportation 
to  market  were  less  than  the  Class  III  price  would  a 
handler  find  it  profitable  to  bring  such  milk  into  the  mar- 
keting area.  But  it  must  be  obvious  that  this  payment 
is  wholly  or  partially  "compensatory" — i.  e.,  puts  pool 
and  nonpool  milk  "on  substantially  similar  competitive 
positions  at  source"  (ibid.) — only  if  the  milk  has  been 
purchased  at  not  more  than  the  Class  III  price.  If  the 
purchase  price  of  the  nonpool  milk  exceeds  the  Class  III 
price  within  the  area,  the  effect  of  the  fixed  compensatory 
payment  is  to  make  it  economically  unfeasible  for  a 
handler  to  bring  such  milk  into  the  marketing  area. 

The  Secretary  of  Agriculture's  determination  that  the 
Class  I-Class  III  differential  was  the  most  suitable  com- 
pensatory figure  rested  upon  what  was,  in  effect,  an 
irrebuttable  presumption  that  the  nonpool  milk  was 
purchased  at  a  rate  commensurate  with  the  value  of 
'^surplus"  (Class  III)  milk.    See  18  Fed,  Reg.,  at  8448,'" 


^^  "Aa  stated  earlier  herein,  all  miik  which  is  established  to  be  pri- 
nmrily  associated  with  the  New  York  milk  marketing  area  under  the 
standards  prescribed  by  the  order  is  included  in  the  New  York  pool. 
Conversely,  the  non-pool  milk  which  enters  the  marketing  area  for 
fluid  use  originates  from  plants  which  wtB  not  sufhciently  associated 
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That  presumption  was  based  in  turn  on  the  supposition 
that  the  nonpool  milk  could  not  have  been  worth  more 
than  the  Class  III  price  where  purchased  since  it  could 
not  be  shipped  elsewhere  for  Class  I  use.    But  it  must 

with  the  New  York  market  to  have  their  milk  in  the  pool.  Such 
plants  have  their  primary  interests  in  other  fluid  markets  or  special- 
ized manufacturing  uses  and  frequently  have  more  milk  than  is 
required  for  these  primary  purposes.  It  is  this  surplus  milk  at  non- 
pool  plants  which  can  be  'dumped'  into  the  New  York  market  for 
fluid  use,  provided  only  that  the  plant  and  the  milk  [have]  marketing 
area  health  approval.  The  operator  of  such  a  non-pool  plant  has 
a  choice  of  using  the  excess  milk  for  surplus  uses  (ordinaiily  in  the 
manufacture  of  various  milk  products)  or  of  sending  it  to  the  New 
York  marketing  area  for  fluid  uses.  In  making  this  decision  he  will 
compare  the  respective  net  returns  to  him  for  this  surplus  milk  and 
will  naturally  select  the  fluid  alternative,  for  it  will  yield  the  greater 
return.  In  the  absence  of  classified  pricing,  his  cost,  at  source,  for 
the  excess  milk  remains  exactly  the  same  whether  he  uses  it  for 
surplus  disposition  or  for  fluid  use.  The  pool  plant  operator  on  the 
other  hand  has  no  such  advantage  for  he  pays  a  higher  classified  price, 
at  source,  if  he  sells  the  milk  in  the  market  area  for  fluid  use  (Class 
I-A  or  II)  than  if  he  disposes  of  it  for  surplus  manufacturing  ui^s 
(Class  in). 

"If  this  artificial  advantage  in  favor  of  surplus  non-pool  milk  at 
the  plant  of  origin  is  to  be  effectively  removed,  as  it  must  be,  the  milk 
must  be  treated  and  evaluated  for  what  it  actually  is,  namely  surplus 
milk  in  the  milkshed.  If  New  York  marketing  area  disposition  were 
not  available  for  this  surplus,  the  non-pool  handler  could  derive  from 
it  only  its  surplus  value.  This  surplus  value  is  its  true  value  or 
'opportunity  cost'  and  such  surplus  value  should  be  used  as  the 
subtrahend  in  the  formula  for  compensation  payments  on  non-pool 
milk  from  plants  not  subject  to  a  Federal  order. 

"The  Class  III  price  under  the  New  York  order  is  the  class  price 
which  is  payable,  at  source,  for  pool  milk  under  the  New  York  order 
when  used  for  most  surplus  uses.  It  is  expressly  designed  to  fix  a 
proper  classified  value,  at  source,  for  surplus  milk.  The  Class  III 
price  closely  approximates  the  amount  paid  in  the  Northeast  to 
farmers  not  under  the  New  York  order  for  so  much  of  their  milk  as 
is  used  for  general  manufacture. 

"It  is  therefore  a  dependable  indicator  of  the  value  of  surplus  milk 
at  source.    If  a  non-pool  handler,  for  his  own  reasons,  chooses  to  pay 
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be  apparent  that  it  is  only  if  the  milk  is  denied  access 
to  other  marketing  areas  or  if  a  prohibitive  payment  is 
assessed  on  its  use  elsewhere  that  it  will  depreciate  in 
value  to  Class  III  levels.  For  if  the  milk  can  be  freely 
shipped  elsewhere  for  fluid  use  or  if  it  is  purchased  in  an 
area  where  prices  paid  to  producers  are  regulated,  it  will 
command  a  higher  price. 

Indeed,  the  facts  of  the  case  now  before  us  demon- 
strate the  shortcomings  of  the  Secretary's  reasoning. 
One  of  the  petitioners,  Suncrest  Farms,  Inc.»  purchases 
its  milk  in  Pennsylvania  under  regulations  established 
by  the  Pennsylvania  Milk  Control  Commission,  In  Sep- 
tember 1957,  which  was  one  of  the  months  during  which 
it  sought  to  sell  its  milk  in  the  New  York-New  Jersey 
Marketing  Area,  Suncrest  was  required  to  pay  $6.40  per 
cwt*  for  the  milk  it  purchased  from  dairy  farmers  in 
Pennsylvania.  The  Class  I-Class  III  differential  in  the 
New  York-New  Jersey  Marketing  Area  during  that  month 
was  $2.78  per  cwt.  Thus,  if  the  ^^compensatory  pay- 
ment*^ were  assessed,  Suncrest  would  actually  be  forced  to 
pay  $9.18  per  cwt*  for  fluid  milk  sold  in  the  area,  while  the 
handlers  maintaining  pool  plants  in  the  area  would  pay 
only  the  Class  I  price,  which  was  $6.23  in  August  1957.^* 

If  competitive  parity  among  handlers  of  pool  and 
nonpool  milk  were  the  only  objective  of  the  Secretary's 
^'compensatory'^  regulation,  other  marketing  orders  of 
the  Secretary  show  that  this  result  has  been  achieved 
witliout  imposing  unnecessary  hardships,  virtually  "trade 


more  than  lis  true  market  value,  at  souree,  for  surplus  milk  which  he 
sends  to  the  New  York  area,  the  pool  should  not  underwrite  this  un- 
neeeesary  cost,  particularly  since  the  premium  can  be  used  to  outbid 
pool  handlers  for  milk,  as  previously  shown/' 

*»  The  fact  that  petitioners  were  paying  more  for  their  milk  than 
the  Class  I  price  in  the  New  York-New  Jersey  Marketing  Area  leaves 
no  room  for  any  suggestion  that  they  will  be  receiving  a  "windfall" 
if  it  is  ultimately  adjudged  that  they  are  entitled  to  have  returned 
the  full  amount  of  their  compensatory  pajTnents. 
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barriers"  as  in  the  instance  just  given,"  on  the  nonpool 
milk." 

It  is  in  considering  the  effect  of  the  present  compensa- 
tory pa3mfient  provision  on  the  pool  producers,  however, 


^*  The  total  amount  of  the  compensatory  payments  involved  in  this 
litigation,  embracing  a  period  of  approximately  four  years,  was  some 
$617,000  as  to  Lehigh  Valley  and  $108,000  as  to  Suncrest. 

^*  Several  of  the  marketing  orders  make  the  compensatory  pa3anent 
equal  the  difference  between  the  Class  I  price  in  the  marketing  area 
and  the  actual  cost  of  the  nonpool  milk.  See  7  CFR  §§  1042.60 
(Muskegon),  1128.62  (b)  (Central  West  Texas).  In  some  market- 
ing areas  the  handler  who  deals  in  nonpool  milk  is  permitted  to  elect 
each  month  between  pa3ring  the  fluid  milk-surplus  use  differential  and 
pa3ring  the  difference  between  his  actual  cost  and  the  minimum 
regional  price  for  Class  I  milk.  See  7  CFR  §§  1013.62  (Southeastern 
Florida),  1033.61  (Greater  Cincinnati),  1035.63  (Columbus,  Ohio), 
1040.66  (Southern  Michigan),  1043.84  (Upstate  Michigan),  1045.83 
(Northeastern  Wisconsin),  1047.62  (Fort  Wayne),  1064.61  (Greater 
Kansas  City),  1065.62  (Nebraska-Western  Iowa),  1067.61  (Ozarks), 

1069.62  (Duluth-Superior),  1073.62  (ITichita),  1094.62  (New  Or- 
leans), 1098.92  (NashviUe),  1103.62  (Central  Mississippi),  1105.62 
(Mississippi  Delta),  1107.61  (Mississippi  Gulf  Coast),  1131.62  (Cen- 
tral Arizona),  1135.62  (Colorado  Springs-Pueblo),  1136.62  (Great 
Basin),  1137.62  (Eastern  Colorado). 

Other  marketing  orders,  applicable  in  some  areas,  assess  a  com- 
pensatory pa)anent  equal  to  the  difference  between  the  "blend  price" 
paid  in  the  area  for  pool  milk  and  the  Class  I  price,  thus  treating  the 
handler  of  nonpool  milk  as  if  he  were  a  member  of  the  pool  with 
respect  to  such  milk  as  he  introduced  into  the  marketing  area. 

Where  this  differential  is  accepted  as  the  measure  of  the  com- 
pensatory pa>'ment  it  is  done  only  in  those  months  when  the  surplus 
is  lowest.  In  the  spring  and  summer  months  the  fluid  milk-surplus 
use  differential  is  exacted.  See  7  CFR  §§  1032.55  (b)  (Suburban  St. 
Louis,  August-February),  1046.55  (b)  (Ohio  Valley,  August-March), 
1049.55(b)  (Indianapolis,  August-March),  1062.55(b)  (St.  Louis, 
August-February),  1063.63  (b)  (Quad  Cities-Dubuque,  July-Novem- 
ber), 1066.57  (a)  (Sioux  City,  Augustr-February),  1070.63  (b)  (Cedar 
Rapids-Iowa  City,  July-November),  1075.63  (b)  (Black  Hills,  July- 
March),    1076.63  (b)     (Eastern    South    Dakota,    July-February), 

1079.63  (b)  (Des  Moines,  July-March),  1090.54  (b)  (Chattanooga, 
August-February),  1095.70(e)(2)  (Louisville-Lexington,  October-De- 
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that  the  principal  concern  of  the  Secretary  becomes  quite 
apparent*  As  has  been  noted  (p.  82,  supra),  the  sale  for 
fluid  use  of  nonpool  milk  in  the  marketing  area  displaces 
pool  milk  that  might  otherwise  be  used  for  this  premium 
outlet.  Since  the  market  area's  ''blend  price"  is  com- 
puted only  with  reference  to  the  pool  milk,  the  effect  of 
the  entry  of  nonpool  milk  is  to  drive  down  the  price  that 


cember),  1099J2  (a)  (Paducah,  AuguBt-March),  110L93  (b)  (Knox- 
vUle,  August-February),  1104,53  (b)  (Red  River  Valley,  AugusWan- 
uary),  1108.54  (b)  (Central  Arkansas,  August^Febniar>0 ,  1127.65  (b) 
(San  Antonio,  January  and  August),  1132.63  (b)  (Texas  Panhandle, 
July-February) . 

The  latter  method  treats  the  handler  of  nonpool  milk  who  buys 
at  a  price  in  excess  of  the  blend  price  as  if  he  were  a  member  of  the 
pool  since  a  handler  in  the  pool  may,  if  he  chooses,  pay  his  producer 
more  than  the  ''blend  price"  set  by  the  Market  Administrator,  see 
Stark  V.  Wickard,  321  U.  S.  288,  291,  but  must  still  account  to  the 
Producer  Settlement  Fund  as  if  he  had  paid  only  the  "blend  price.^* 
By  treating  nonpool  milk  in  the  same  manner,  the  Secretary  might  be 
able  to  justify  a  compensator>'  payment  equal  to  the  differenc€  be- 
tween the  nonpool  milk*s  *'use  value*'  and  the  ''blend  price/'  though 
we  do  not  decide  the  question.  See  generally  Hutt,  Restrictions  on 
the  Free  Movement  of  Fluid  Milk  Under  Federal  Milk  Marketing 
Oldera,  37  U,  Det,  L,  J,  525,  564-577  (1960). 

The  suggestion  that  a  nonpool  handler  would  be  given  a  competitive 
advantage  under  either  of  these  methods  because,  in  the  words  of  the 
Judicial  Officer,  he  does  not  have  "to  equalise  his  utilization"  as  do 
pool  handlers  is  demonstrably  unsound.  Insofar  as  the  handlers' 
sale  of  milk  is  concerned}  neither  pool  nor  noupool  handlers  are 
required  to  share  or  "equaliae"  their  proceeds  with  others.  To  the 
ejrtent  that  this  contention  relates  to  the  handlers'  purchase  of  milk 
and  Is  meant  to  suggest  that  nonpool  handlers  will  find  it  easier 
to  buy  milk  because  they  will  be  able  to  pay  higher  prices  to  their 
producers,  the  eicaction  of  a  Class  I-blend  price  pa\Tiient  would 
effectively  discourage  purchases  in  excess  of  the  blend  price  (which 
ta  what  the  pool's  producers  are  paid)«  And  the  assertion  that  ibe 
pool  "carries  the  surplus  burden  for  outside  handlers''  is  ba^  on  the 
SNiDe  mistjiken  reasoning  as  underiies  the  Secretar>''s  determination  t-o 
retain  the  Ciass  1-Ctas@  III  payment  after  Kas4  v.  Brannant  supra. 
See  pp.  a4-S6,  suprk. 
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is  paid  to  producers  in  the  area.  A  close  examination  of 
the  workings  of  the  present  compensatory  payment  pro- 
vision reveals  that  its  effect  is  to  preserve  for  the  benefit 
of  the  area's  producers  the  blend  price  that  they  would 
receive  if  all  outside  milk  were  physically  excluded  and 
they  alone  would  supply  the  fluid-milk  needs  of  the  area. 
For  every  cwt.  of  pool  milk  that  is  forced  into  "surplus" 
use  by  the  entry  of  nonpool  milk,  the  handler  introducing 
the  outside  milk  is  required  to  pay  for  the  benefit  of  the 
area's  producers  the  difference  between  the  value  the  pool 
milk  would  have  had  if  the  nonpool  milk  had  never 
entered  and  the  value  it  has  once  the  nonpool  milk  is  sold 
for  fluid  use.^*    In  effect,  therefore,  the  nonpool  milk  is 

^^A  highly  simplified  illustration  serves  to  clarify  this  efifect:  If 
the  Class  I  price  on  a  given  date  is  $6  per  cwt.  and  the  Class  III  price 
is  S3  per  cwt.,  and  if  2,000  cwt.  are  consumed  as  fluid  milk  and  another 
2,000  cwt.  are  produced  by  the  dairy  farmers  in  the  area  and  utilized 
for  surplus  uses,  the  computation  of  the  blend  price  would  be  as 
follows: 

TahU  A, 

Class  1 2,000  X  6.00  equals  12,000 

Class  ni 2,000  X  3.00  equals    6,000 

Totals 4,000  at  18,000 

Blend  Price $4.50 

If  500  cwt.  are  then  brought  in  from  the  outside  as  nonpool  milk 
and  sold  for  Class  I  use,  500  cwt.  of  the  pool  milk  will  drop  into  Class 
III  (since  the  fluid  milk  demand  remains  relatively  constant) : 

Table  B. 

Class  1 1,500  X  6.00  equals    9,000 

Class  III 2,500  x  3.00  equals    7,500 

Totals 4,000  at  16,500 

Blend  Price $4,125 

The  producers  in  the  pool  would  thereby  be  receiving  $.375  less  per 
cwt.  than  had  the  nonpool  milk  stayed  out  altogether.  By  distrib- 
uting to  them  (through  the  exaction  made  of  nonpool  handlers)  the 
difference  between  Class  I  and  Class  III  prices  multiplied  by  the 

665026  0-62-10 


OCTOBER  TERM,  1961. 

Opinion  of  the  Court.  370  U.  8. 

forced  to  subsidize  the  pool  milk  and  insulate  the  pool 
milk  from  the  competitive  impact  caused  by  the  entry 
of  outside  milk.  This  was  recognized  by  the  Court  of 
Appeals  which  held  that  such  a  compensatory  payment 

amount  of  nonpool  milk  sold  in  the  area  m  Ciuss  I,  that  deficit  is 
restored.    Thus, 

Table  C. 

(Nonpool  milk  mid  s&  Class  I)  x  (Class  I  minus  Class  III) 

egtiols 

(Lose  to  pool  by  displacement  of  Class  I  outlet) 

or 

500  X  3,00  equals  1,500 

1,500  divided  by  4,000  c^'t.  equals  .375  per  cwt. 

The  Secretary's  formula,  therefore,  precisely  accomplish^  the 
restoring  to  the  pool's  producers  whatever  they  have  lost  by  reason 
of  the  occupation  of  their  Class  1  outlet  by  the  nonpoot  milk. 

It  should  be  ooted  that  the  actual  computation  of  the  blend  price, 
as  set  out  in  7  CFR  1 1002.66,  achieves  this  same  result  in  an  indirect 
fashion.  Instead  of  computing  the  blend  price  without  reference  to 
any  nonpool  milk,  the  Secretar>'*s  fonnuk  includes  the  compensatory 
payments  i^ithin  the  list  of  minimum-price  obligations  that  are  added 
in  determining  the  total  proceeds  for  milk  sold  within  the  area.  7 
CFE  §  1002.66  (c).  But  the  blend  price  is  then  computed  by  divid- 
ing this  sum  by  the  amount  of  "milk  deUvered  by  producers,"  u  e., 
pool  milk.  (Consequently,  the  actual  computation  of  the  uniform 
price  under  the  above  illustration  would  be  as  follows: 

Table  D. 

Class  I , 1,500  X  6.00  equals  9,000 

Class  III , 2,500  x  3,00  equals  7,500 

Compensatory  payments  (non- 
pool    milk) 500  X  3.00  equals  1,500 

Totals  (pool  milk) 4,000  at  18,000 

Blend  Price. ... $4.50 

The  funds  paid  into  the  Producer  Settlement  Fund  by  the  handlers 
deahng  in  nonpool  milk  are  then  available  t^  the  pool  handlers,  whose 
credits  from  the  Fund  wiU  be  larger  to  the  extent  that  they  have  been 
forced  to  pay  a  higher  blend  price. 
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was  ''designed  to  compensate  the  pool  for  the  loss  of  the 
Class  I  fluid  milk  utilization  and  .  .  .  protect  the  uni- 
form blend  price  in  the  marketing  area."  287  F.  2d,  at 
730.  It  is  only  if  the  Secretary  has  been  authorized  by 
the  statute  to  impose  such  economic  trade  barriers  on  the 
entry  of  milk  into  an  area  so  as  to  protect  the  prices 
received  by  the  pool  producers  that  the  present  compen- 
satory pa3mfient  plan  can  be  sustained  as  ''necessary  to 
e£fectuate"  the  expressly  authorized  provisions  of  this 
Order. 

IV. 

Secttion  8c  (5)  (G). 

Section  8c  (5)(G)  of  the  Act,  however,  taken  in  light 
of  its  legislative  history,  indicates  that  the  regulation  here 
imposed  by  the  Secretary  was  of  the  sort  that  Congress 
intended  to  forbid.    Section  8c  (5)(G)  provides: 

"No  marketing  agreement  or  order  applicable  to 
milk  and  its  products  in  any  marketing  area  shall 
prohibit  or  in  any  manner  limit,  in  the  case  of  the 
products  of  milk,  the  marketing  in  that  area  of  any 
milk  or  product  thereof  produced  in  any  production 
area  in  the  United  States." 

This  provision  was  first  enacted  into  law  as  part  of 
the  Agricultural  Adjustment  Act  of  1935,  49  Stat.  750, 
amending  the  Agricultural  Adjustment  Act  of  1933,  48 
Stat.  31.  It  was  re-enacted  as  part  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  50  Stat.  246,  which 
reaflfirmed  the  marketing  order  provisions  of  the  1935  Act 
after  the  processing  tax  had  been  struck  down  as  uncon- 
stitutional in  United  States  v.  Butler,  297  U.  S.  1. 

Along  with  enumerating  the  powers  granted  to  the 
Secretary  of  Agriculture  so  as  to  avoid  the  "delegation" 
problems  brought  to  light  by  the  then  recent  decision  in 
Schechter  v.  United  States,  295  U.  S.  495,  the  Congress 
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sought  in  1935  to  limit  the  Secretary's  powers  so  as  to 
prevent  him  from  establishing  "trade  barriers/*  Mid- 
western legislators  were  particularly  concerned  over  this 
possibility.  When  the  reported  bill  which  contained  no 
provision  like  the  present  I  8c  (5)(G)  came  to  the  floor 
of  the  House  of  Representatives,  Representative  Andre- 
sen  of  Minnesota  suggested  that  the  Secretary  might  use 
his  powers  to  *'stop  the  free  flow  in  commerce  .  ,  .  of 
dairy  products."  He  received  an  assurance  from  Repre- 
sentative Jones,  the  Chairman  of  the  House  Committee 
on  Agriculture,  that  the  Secretary  was  not  authorized  to 
require  anything  more  of  milk  coming  into  a  marketing 
area  than  that  it  "comply  with  the  same  conditions  which 
the  farmers  and  distributors  comply  with  in  that  region." 
79  Cong.  Rec,  9462."  An  amendment  to  the  bill  clarify- 
ing this  position  was  then   offered  by  Representative 


^"^"Mr.  ANDRESEN.  Is  there  anything  in  the  milk  section  of 
the  bill  which  gives  the  Secretar>'  authority  to  set  up  trade  barriers 
and  stop  the  free  flow  in  commerce  throughout  the  United  States  of 
dair>'  products? 

"Mr  JONES.  No.  There  is  nothing  in  the  bill  that  would 
authorize  that.  The  Secretarj^  may  require  that  in  crossing  from  one 
region  to  another  that  they  comply  with  the  same  conditions  uhich 
tlie  farmers  and  distributors  comply  mih  in  that  region. 

"Mr,  ANDRESEN,    That  Is.  sanitar>^  regulations? 

**Mr,  JONES.  Sanitiir^^  and  other  uniform  regulations;  but  he 
cannot  set  up  any  trade  barriers  which  wonld  keep  them  out, 

*'Mr,  ANDRESEN.  A  great  many  Members  have  inquired  about 
that  feature,  and  I  just  wanted  tiie  gentleman  to  bring  that  otit, 

"Mr,  JONES.  The  amendments  require  a  uniform  price  and  nni- 
form  set  of  conditions  and  fair  distribution.  In  the  first  place,  1  do 
not  believe  we  could  give  authority  to  set  up  these  barriers.  In  the 
eeeond  place,  the  bill  does  not  do  that.  U  simply  enables  them  to 
have  a  program  in  one  of  these  regions,  and  in  developing  these  ordens 
which  the  Seeretary  issues,  he  uses  the  word  'region*  wherever  possible. 
Thoee  on  the  outside  must  come  into  that."     (Emphasis  added.) 
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Sauthoff  of  Wisconsin,  79  Cong.  Rec.  9493,^*  but  no  action 

was  taken  on  that  proposal. 
On  the  next  day,  Representative  Andresen  proposed 

from  the  floor  of  the  House  the  forerunner  to  the  present 

§  8c  (5) (G).    79  Cong.  Rec.  9572.    His  amendment  took 

the  following  form: 

"(g)  No  marketing  agreement  or  order  applicable 
to  milk  and  its  products  in  any  marketing  area  shall 
prohibit  the  marketing  in  that  area  of  any  milk  or 
product  thereof  produced  in  any  production  area  in 
the  United  States.'' 

There  was  no  objection  to  the  addition  of  this  language, 
Representative  Jones  remarking  that  "[i]t  is  simply 
clarifying."  Ibid.  But  when  Representative  Sauthoff 
sought  to  change  the  amendment  by  substituting  the 
words  "limit  or  tend  to  limit"  for  "prohibit,"  Representa- 
tive Jones  objected  on  the  ground  that  necessary  milk 
classification  and  minimum  pricing  for  the  protection  of 
outside  milk  producers  regularly  supplying  their  own 
marketing  area  would  "tend  to  limit"  the  introduction  of 
their  milk  into  other  areas."    Ibid. 


**The  proposed  amendment  read: 
"Sec.  —  (b)  No  marketing  agreement,  order,  or  regulation  shall 
contain  any  term  or  provision  which  will  tend  to  result  in  preventing 
or  hindering  any  agricultural  commodity  or  product  thereof  produced 
in  any  region  or  area  of  the  United  States  from  being  brought  into  or 
sold  in  any  other  such  region  or  area,  or  shall  have  the  effect  of  sub- 
sidizing the  production  or  sale  of  any  agricultural  commodity  or  prod- 
uct thereof  in  any  such  region  or  area,  in  such  a  manner  that  such 
commodity  or  product  thereof  will  tend  to  be  sold  in  such  other 
region  or  area  at  prices  which  will  tend  to  depress  prices  therein  of 
such  commodity  or  product  thereof." 

*^  "Mr.  JONES.  Mr.  Chairman,  the  adoption  of  the  amendment 
of  the  gentleman  from  Wisconsin  would  absolutely  wreck  the  whole 
milk  program.  In  order  to  get  away  from  the  terrific  conditions  that 
have  prevailed  in  the  milk  industry  there  is  provided  in  the  bill 
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The  House  bill,  with  the  language  added  by  Repre- 
sentative Andresen's  amendment,  went  to  the  Senate. 
Accompanying  the  bill  to  the  Boor  was  S,  Rep,  No.  1011, 
74th  Cong.,  1st  Sess.,  which  stated,  at  p.  11: 

"To  prevent  aasaulta  upon  the  price  structure  by 
the  sporadic  importation  of  milk  from  new  producing 
areas,  while  permitting  the  orderly  and  natural 
expansion  of  the  area  supplying  any  market  by  the 
introduction  of  new  producers  or  new  producing 
areas,  orders  may  provide  that  for  the  first  3  months 


authority  to  fix  a  minimum  price  to  producers.  That,  at  least  iii  a 
measure,  would  limit  or  tend  to  limit  Gbipment,  and  yet  the  gentle- 
man,  I  am  sure,  does  not  want  to  interfere  with  the  priee  to  pro- 
ducers. Then  it  is  a  universal  custom  in  the  marketing  of  milk  to 
dasmiy  milk.    This,  in  a  way,  ie  a  limitation.  .  .  . 

"Mr.  BOILEAU,  ,  ,  .  Mr.  Chairman,  I  should  like  to  ask  the 
distinguished  chairman  of  the  conmiittee  if  in  his  opinion  there  is 
anything  in  this  bill  that  gives  to  the  Secretary  of  Agriculture  or 
to  anyone  else  any  power  to  restrict  the  free  flow  of  milk  or  any  other 
commodity  between  the  various  States? 

''Mr.  JONES.  No;  there  is  nothing  in  it  that  will  do  that.  The 
only  tendency  is  to  make  all  sections  comply  with  the  same  rules. 

"Mr.  HULL,  .  .  ,  Mr,  Chairman,  if  there  is  nothing  in  this  bill 
which  would  authorize  the  Secretary'  of  Agriculture  or  any  subordinate 
io  to  limit  transportation  or  shipment  of  daity  products  from  one 
State  into  another,  then  the  amendment  of  the  gentleman  from  Minne- 
sota as  amended  by  the  amendment  of  the  gentleman  from  Wisconsin 
[Mr  Sauthoff]  can  do  no  harm. 

*'The  three  States  of  Minnesota,  Iowa,  and  Wisconsm,  produce 
about  45  percent  of  the  butter  made  in  this  country  and  we  are 
interafftdd  in  thiB  matter  of  the  shipment  of  dairy  products  to  other 
States, 

"Mr.  JONES.    Mr.  Chairman,  will  the  gentleman  yield? 

"Mr.  HULL.    I  yield, 

"Mr.  JONES.  Would  the  gentleman  object  to  the  requirement 
that  Chicago  dealers  pay  the  Wisconsin  producer  a  minimum  price? 

**MrHULL.    Not  at  all. 

"Mr.  JONES.    That  certainly  would  tend  to  Umit." 
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of  regular  delivery,  pajrments  shall  be  made  to  pro- 
ducers not  theretofore  selling  milk  in  the  area  covered 
by  the  order  at  the  price  fixed  for  the  lowest  use 
classification.  This  is  the  only  limitation  upon  the 
entry  of  new  producers — wherever  located — into  a 
market,  and  it  can  remain  effective  only  for  the  spec- 
ified S-month  period"    (Emphasis  added.)  " 

In  the  Senate  §8c(5)(G)  was  amended,  without 
objection,  79  Cong.  Rec.  11655,  to  read: 

"(G)  No  marketing  agreement  or  order  applicable 
to  milk  and  its  products  in  any  marketing  area  shall 
prohibit  or  in  any  manner  limit,  except  as  provided  for 
milk  only  in  subsection  (d),  the  marketing  in  that 
area  of  any  milk  or  product  thereof  produced  in  any 
production  area  in  the  United  States."  " 

Section  8c  (5)(G)  emerged  from  conference  in  its  pres- 
ent form.  The  conference  report  explained  how  the  dif- 
ferences between  the  House  and  Senate  versions  were 
resolved  (H.  R.  Rep.  No.  1757,  74th  Cong.,  1st  Sess.  21) : 

".  .  .  The  conference  agreement  retains  the  House 
provision  with  respect  to  prohibitions  on  marketing 
of  both  milk  and  products  of  milk.  The  conference 
agreement  also  denies  the  authority  to  limit  in  any 
manner  the  marketing  in  any  area  of  milk  products 
(butter,  cheese,  cream,  etc.)  produced  anywhere  in 
the  United  States.  The  language  adopted  by  the 
conference  agreement  does  not  refer  to  milk,  and  so 
does  not  negative  the  applicability  to  milk,  for  use  in 
fluid  form  or  for  manufacturing  purposes,  of  the  pro- 

"  The  "3-month  period"  provision  here  referred  to  is  the  present 
§  8c  (5)  (D)  which  authorizes  the  Secretary  to  set  the  surplus-use 
price  as  the  price  to  be  paid  to  any  new  producer  who  enters  the  pool. 
In  the  final  version  of  the  Act  the  introductory  period  was  reduced 
to  two  months. 

*»  "Subsection  (d)"  is  §8c  (5)(D).    See  note  18,  supra. 
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visions  of  the  bill  relating  to  milk,  such  as  the  provi- 
sions on  price  fixing,  price  adjustment,  payments  for 
milk,  etc/* 

When  the  conference  agreement  came  to  the  floor  of 
the  House,  Representative  Jones  again  explained  what 
§8c(5)(G),  when  taken  together  with  |8c(5)(D), 
meant  (79  Cong.  Rec.  13022): 

'*Mr.  SNELL,  ,  .  ,  I  do  not  understand  exactly 
what  this  means,  'No  marketing  agreement  or  order 
applicable  to  milk  and  its  products/  and  so  forth. 

''Mr.  JONES.  That  simply  applies  to  fluid  milk. 
You  cannot  make  any  limitation  at  all  on  the  amount 
of  butter  or  cheese  or  milk  products  that  are  shipped 
from  any  one  area  to  another,  and  the  limitation  that 
may  be  applied  on  milk  is  only  such  limitation  as 
puts  each  area  on  an  equality  with  the  other  areas 
after  a  certain  period  of  about  2-1/2  months. 

*  *  w  ^  m 

"Mr*  SNELL.  How  does  that  change  the  sitoa- 
tion  from  the  present  law? 

"Mr.  JONES.  The  provisions  of  this  particular 
bill  would  enable  that  area  to  be  protected  from  be- 
ing swamped  with  fluid  milk  from  the  outside, 
bought  at  any  old  price.  For  instance,  if  you  do  not 
have  the  protection  of  this  bill  they  would  run  into 
the  same  trouble  they  ran  into  in  the  New  York  milk 
cases,  where  they  went  into  New  Hampshire  and 
bought  milk  at  a  lower  price  and  came  in  and  broke 
down  your  milk  agreements.  Under  the  provisions 
of  this  bill  if  a  price  were  fixed  in  this  particular  area 
in  New  York,  then  if  anyone  bought  milk  from  an 
outside  area  and  brought  it  in  he  would  be  compelled 
to  pay  the  producer  the  same  price  that  was  being 
paid  the  producers  within  the  area  and  comply  with 
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all  regulations  and  requirements  of  that  area.  For 
the  first  2  months  he  would  be  required  to  take 
the  manufacturer's  price."     (Emphasis  added.) 

This  history  discloses  that  rather  than  being  confined, 
as  Judge  Learned  Hand  suggested  in  Kass  v.  Brannan, 
196  F.  2d,  at  800,  to  practices  aimed  at  the  exclusion  of 
cheese  and  other  milk  products  from  eastern  markets, 
§  8c  (5)(G)  was  compendiously  intended  to  prevent  the 
Secretary  from  setting  up,  under  the  guise  of  price-fixing 
regulation,  any  kind  of  economic  trade  barriers,  whether 
relating  to  milk  or  its  products.  Whenever  there  was  an 
attempt  to  broaden  the  language  of  subsection  (G)  to 
encompass  "limitations"  as  well  as  "prohibitions,"  those 
opposing  it  pointed  only  to  the  fact  that  "limit"  might 
be  read  as  including  the  type  of  price  fixing  covered  by 
subsection  (D) — i.  e.,  allowing  new  pool  producers  only 
manufacturing-use  prices  for  a  limited  period — or  other 
attempts  to  put  outside  milk  on  an  equal  footing  with 
pool  milk.  Although  the  words  of  §  8c  (5)(G),  "in  any 
manner  limit,"  must  be  taken,  in  the  context  of  their 
legislative  history,  as  referring  only  to  milk  products,  that 
history  likewise  makes  it  clear  that  as  regards  milk  the 
word  "prohibit"  refers  not  merely  to  absolute  or  quota 
physical  restrictions,  but  also  encompasses  economic  trade 
barriers  of  the  kind  effected  by  the  subsidies  called  for  by 
this  "compensatory  payment"  provision. 


The  Invalidity  of  the  Present  Compensatory 
Payment  Provision. 

In  light  of  the  legislative  history  of  §  8c  (5)(G)  we 
conclude  that  the  compensatory  payment  provision  of  the 
New  York-New  Jersey  Milk  Marketing  Order  must  fall 
as  inconsistent  with  the  policy  expressed  by  Congress  in 
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that  section/^"*  Because  it  conflicts  with  §  8c  (5)(G),  the 
payment  provision  cannot  be  justified  under  the  general 
terms  of  §  8c  (7)(D),  which  prevents  the  inclusion  of  con- 
ditions  that  are  inconsistent  with  express  statutory  pro- 
visions. Nor  is  the  compensatory  payment  clause  saved 
by  the  circumstance  that  in  some  instances  it  may  also 
fortuitously  operate  to  put  the  handlers  of  pool  and  non- 
pool  milk  on  a  competitive  par.  As  has  been  pointed  out 
(note  13,  supra),  there  are  other  means  available  to  the 
Secretary  for  achieving  this  result^  while  affording  pro- 
tection to  pool  producers,  without  imposing  almost  insu- 
perable trade  restrictions  on  the  entry  of  nonpool  milk 
into  a  marketing  area. 

The  Government  contends  that  the  effect  of  I  8c  (5)  (G) 
may  not  be  considered  by  this  Court  since  that  provision 
was  not  cited  by  the  petitioners  in  the  administrative  pro- 
ceeding in  the  Department  of  Agriculture.  But  even  on 
the  Government's  premise  that  an  unauthorized  regula- 
tion should  be  upheld  by  this  Court  merely  because  the 
provision  prohibiting  it  was  not  cited  in  the  administra- 
tive proceeding  in  which  it  was  attacked,  this  case  presents 
no  such  instance.  The  administrative  petition  filed  with 
the  Department  of  Agriculture  alleged  that  the  effect 
of  the  compensatory  payment  clause  amounted  "to  estab- 
lishing tariffs  or  barriers  interfering  with  the  free  flow  of 
milk  across  state  lines,"  an  obvious  reference  to  the  pro- 
hibition of  §8c(5)(G). 

In  addition,  the  Government  contends  that  the  peti- 
tioners had  the  choice  of  joining  the  market- wide  pool, 
in  which  case  they  would  not  have  been  subject  to  the 
compensatory  payment  provisions.    Their  election  to  stay 


•*>  Whik  we  need  not  reach  the  point,  we  would  have  difficulty  in 
concluding,  as  did  the  Court  of  Appeals  for  the  Second  Circuit  in 
KoBM  V.  Brannan,  mpra,  that  the  providoiis  of  §  8c  (5)  (A)  precluded, 
in  themaelves,  the  promulgation  of  the  present  compensatory  pay- 
ment provision. 
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out  of  the  pool,  it  is  argued,  bars  any  attack  on  the  conse- 
quences of  their  choice.  However,  such  an  "election"  is 
surely  illusory.  The  consequences  of  joining  the  pool 
would  have  been  that  petitioners  would  have  been  forced 
to  pay  the  '*blend  price"  to  all  their  producers  wherever 
located  and  account  to  the  Producer  Settlement  Fund  for 
all  milk  wherever  sold.  In  these  circumstances  the  elec- 
tion was  not  voluntary  as  in  Booth  Fisheries  v.  IndiLstrial 
Comm'n,  271  U.  S.  208, 211.  It  was  coercive  and,  indeed, 
no  election  at  aU. 

Whether  full  regulation  of  the  petitioners  would  be  per- 
missible under  the  Act  is  a  question  which  we  need  not 
reach  in  this  case.  If  the  Secretary  chooses  to  impose 
such  regulation  as  a  consequence  of  a  handler's  introduc- 
ing any  milk  into  a  marketing  area,  the  validity  of  such  a 
provision  would  involve  considerations  diflferent  from 
those  now  before  us.  With  respect  to  these  petitioners, 
however,  and  with  regard  to  the  regulation  here  in 
issue,  we  conclude  that  the  action  of  the  Secretary  of 
Agriculture  exceeded  the  powers  entrusted  to  him  by 
Congress. 

The  Secretary  of  course  remains  free  to  protect,  in  any 
manner  consistent  with  the  provisions  of  the  statute,  the 
"blend  price"  in  this  or  any  other  marketing  area  against 
economic  consequences  resulting  from  the  introduction  of 
outside  milk.  We  do  not  now  decide  whether  or  not  any 
new  regulation  directed  to  that  end  could  be  made  to  apply 
retrospectively,  or  whether,  if  it  could  be  validly  so 
applied,  the  presently  impounded  funds  could  be  resorted 
to  pro  tanto  in  its  effectuation.  Cf.  United  States  v. 
Morgan,  307  U.  S.  183.  "What  further  proceedings  the 
Secretary  may  see  fit  to  take  in  the  Hght  of  our  decision,  or 
what  determinations  may  be  made  by  the  District  Court 
in  relation  to  any  such  proceedings,  are  not  matters  which 
we  should  attempt  to  forecast  or  hypothetically  to  decide." 
Morgan  v.  United  States,  304  U.  S.  1,  23,  26. 
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The  judgment  of  the  Court  of  Appeals  is  reversed  and 
the  case  is  remanded  to  the  District  Court  for  further 
proceedings  consistent  with  this  opinion. 

It  t8  m  ordered. 

Mr,  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case* 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Black,  dissenting. 

I  find  it  impossible  to  agree  with  the  Court's  holding  or 
opinion.  In  1936,  in  United  States  v.  Butler ^^  this  Court 
temporarily  paralyzed  the  national  farm  recovery  pro- 
gram by  holding  important  parts  of  the  Agricultural 
Adjustment  Act  of  1933  unconstitutional  and  by  casting 
grave  doubts  upon  the  remainder  of  that  Act  which  had 
been  passed  at  the  bottom  of  the  Great  Depression  for 
the  express  purpose  of  alleviating  the  desperate  economic 
plight  of  the  American  farmer.  Following  that  decision 
[Congress,  in  1937,  with  unusual  promptness  adopted 
another  national  farm  program  reaffirming  the  broad 
and  comprehensive  powers  it  had  previously  given  the 
Secretary  of  Agriculture  to  develop  agricultural  market- 
ing plans  for  the  purpose  of  raising  the  income  of  farmers/ 
The  philosophy  of  this  later  Act  was  not  competition  as 
in  the  Sherman  Act  but  governmental  price  fixing  as  in 
the  original  1933  Agricultural  Adjustment  Act,  the  Na- 
tional Industrial  Recovery  Act,  and  a  host  of  other  con- 
temporaneous Acts,  all  of  which  were  designed  to  raise  the 
income  and  purchasing  power  of  workers  and  farmers. 
Today  some  26  years  after  the  Butler  decision  this  Court 
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again  projects  itself  across  the  path  of  the  national  farm 
program  by  reading  Congress*  1937  re-enactment  as  de- 
signed to  encourage  competition  rather  than  to  help  farm- 
ers by  governmental  price  fixing,  and  on  this  basis  strikes 
down  a  vital  element  of  many  of  the  milk  marketing  orders 
set  up  under  the  1937  Act  whUe  raising  clouds  of  confusion 
and  uncertainty  as  to  the  validity  of  many  others. 
Although  the  blow  to  the  present  farm  program  is  not  so 
devastating  as  the  one  inflicted  on  the  original  Act  by 
the  Butler  decision,  I  think  that  in  ultimate  effect  the 
harmful  consequences  of  the  two  decisions  will  differ  only 
in  degree.  It  is  my  belief  that  the  order  of  the  Secretary 
which  the  Court  strikes  dow^n  was  set  up  in  faithful 
adherence  to  the  Act's  purpose  to  raise  the  prices  that 
farmers  receive  for  their  products  and  that  the  Court's 
action  will  tend  to  have  precisely  the  opposite  effect  of 
depressing  those  prices.  I  have  no  doubt  but  that  the 
Courtis  decision  will  enable  some  handlers  to  reap  greater 
profits  but  I  regret  to  say  that  this  is  bound  to  be  at  the 
expense  of  the  farmers  themselves — for  whose  benefit  the 
national  program  was  primarily  passed*  Certainly  this  is 
true  of  the  more  than  $700,000  which  the  Court's  decision 
today  will  allow  the  two  handlers  here  to  be  paid  which 
of  necessity  must  come  out  of  the  pockets  of  the  dairy 
farmers  where  this  milk  was  sold. 

The  basic  features  of  the  Act  under  which  the  Secre- 
tary promulgated  the  regulation  which  the  Court  today 
strikes  down  were  first  enacted  in  1935 '  when  the  dairy 
industry  was  near  the  bottom  of  its  depression  and  dairy 
farmers  in  many  parts  of  the  country  were  not  even  receiv* 
ing  the  actual  cost  of  producing  the  milk  they  sold. 
These  1935  provisions  were  themselves  amendments  to 
the  original  1933  Agricultural  Adjustment  Act,  and  were 
designed  to  spell  out  more  clearly  and  to  some  extent  add 
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to  the  broad  powers  which  the  original  1933  Act  had  given 
the  Secretary  to  correct  the  '^severe  and  increasing  dis- 
parity between  the  prices  of  agricultural  and  other  com- 
modities'' by  raising  ''the  purchasing  power  of  farmers" 
and  stabilizing  the  value  of  the  "agricultural  assets  sup- 
porting the  national  credit  structure/'  * 

The  causes  of  the  low  prices  to  dairy  farmers  which  led 
Congress  to  grant  these  broad  powers  were^  Hke  the  details 
of  the  operation  of  the  milk  business  itself,  incredibly 
complex.  In  the  main,  however,  these  low  prices  were 
widely  attributed  to  a  vicious  and  destructive  competition 
among  dairy  farmers  for  fluid  milk  sales  which  brought 
farmers  higher  prices  than  did  sales  as  surplus  milk  for 
manufacturing  butter,  cheese  and  other  milk  products.* 
In  order  to  bring  an  end  to  this  competition  which  waa 
pushing  farmers  to  the  wall,  the  1935  Act  gave  the  Secre- 
tary specific  power  to  set  up  regional  marketing  areas 
within  which  he  could,  for  the  Government,  fix  minimum 
prices  handlers  would  have  to  pay  to  farmers  for  the  var- 
ious uses  of  milk,  require  that  those  minimum  prices  be 
paid  to  a  pool  for  the  area  and  distribute  the  proceeds  of 
the  pool  so  that  each  farmer  selling  milk  through  the  pool 
would  ultimately  be  paid  at  the  same  uniform  rate  or 
"blend  price"  regardless  of  the  use  to  which  his  particular 
milk  was  put,*  In  the  original  1935  Act  the  Secretary  was 
directed  to  fix  prices  at  ''parity*' — ^a  level  designed  by 
Congress  to  insure  that  farmers  generally  would  receive 
a  higher  price  for  their  products  than  they  could  get  in 
an  open,  competitive  market/  The  1937  reenactment 
went  beyond  even  this,  however,  and  gave  the  Secretary 
power  to  fix  prices  above  this  parity  level  in  order  to 


«  48  Stat,  31. 

"See  Nebbia  v.  New  York,  291  U.  8,  502,  615-518,  530^  United 
States  V,  Rock  Royai  Co-opemtivt,  !nc  ,  307  U.  S,  633,  64S^50. 
•  $0  Stat.  246,  as  amended,  7  U.  S.  C.  g  608c. 
^m  BUX.  750. 
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insure  that  dairy  farmers  in  particular  would  receive  a 
high  enough  price  for  their  products.^  In  order  to  make 
sure  that  the  Secretary  had  enough  power  to  raise  prices 
above  the  competitive  level  the  Secretary  was  also  author- 
ized to  issue  orders  'Incidental  .  .  .  and  necessary  to 
effectuate"  the  specific  price-fixing  and  other  powers  given 
to  him.*  Thus  it  can  be  seen  that  the  general  scheme  of 
the  Act  was  to  raise  prices  to  farmers  by  governmental 
fixmg  of  mmimum  prices  for  dairy  products  withm  spe- 
cific regional  areas,  thereby  abandoning  to  that  extent  the 
system  of  price  fixing  by  competition. 

In  accordance  with  this  general  plan  and  under  the 
authority  of  the  Act,  the  Secretary  has  proceeded  after 
full  hearings  within  the  various  regions  to  set  up  a  num- 
ber of  regional  milk  marketing  pools,  one  of  which  is  the 
New  York-Northern  New  Jersey  pool  whose  operation 
is  jeopardized  by  the  Court's  decision  today.*®  The 
Secretary  has  also  chosen  to  leave  a  number  of  areas 
unregulated.  Obviously  in  a  system  including  both  large 
unregulated  areas  and  regulated  regional  pools  in  which 
prices  may  be  fixed  at  different  levels,  there  will  be 
significant  and  complicated  problems  involved  in  milk 
sales  and  purchases  that  do  not  take  place  wholly  within 
a  single  pool.    Among  the  most  serious  of  these  prob- 


«  50  Stat.  247,  7  U.  S.  C.  §  608c  (18). 

M9  Stat.  757,  7  U.  S.  C.  §608c  (7)(D). 

*®  Congress  specifically  provided  in  §  8c  (11)  (C)  of  the  Act  that  the 
Secretary's  price-fixing  powers  were  to  be  exercised  on  a  regional 
basis  rather  than  a  national  basis  whenever  practicable : 
"All  orders  issued  under  this  section  which  are  applicable  to  the  same 
commodity  or  product  thereof  shall,  so  far  as  practicable,  prescribe 
such  different  terms,  applicable  to  different  production  areas  and 
marketing  areas,  as  the  Secretary  finds  necessary  to  give  due  recogni- 
tion to  the  differences  in  production  and  marketing  of  such  commodity 
or  product  in  such  areas."  49  Stat.  759,  7  U.  S.  C.  §  608c  (11)  (C). 
See  also  §  8c  (11) (A).    49  Stat.  759,  7  U.  S.  C.  §  608c  (11) (A). 
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lems  is  that  handlers  from  outside  a  pool  can,  if  left 
unregulated,  get  the  advantages  of  selling  milk  in  that 
pool  area  without  bearing  any  of  the  burdens  that  maii- 
bers  of  that  pool  have  to  bear.  And  as  shown  by  the 
record  in  this  case  such  sales  can  reduce  the  net  price 
received  by  the  farmers  within  the  pool  area.  In  an 
obvious  effort  to  prevent  any  such  harmful  effects  on  the 
prices  received  by  farmers  in  the  New  York- Northern 
New  Jersey  pool,  the  Secretary,  properly  I  thinks  acting 
under  his  authority  to  issue  orders  '^Incidental  ,  .  .  and 
necessary  to  effectuate"  his  specific  price- fixing  powers, 
provided  that  nonpool  handlers  who  sold  fluid  milk  in 
that  pool  area  at  times  when  there  was  surplus  fluid  milk 
in  the  pool  should  make  a  payment  to  compensate  pool 
farmers  for  the  displacement  of  fluid  sales  they  otherwise 
would  have  made,  compensate  for  the  reduction  of  the 
regional  pool  fund  which  this  would  cause  and  to  com- 
pensate for  the  consequent  diminution  of  the  blend  price 
that  would  be  paid  to  pool  farmers.  It  is  this  key  regu- 
latory  feature  which  the  Court  strikes  down  as  a  "trade 
barrier"  prohibited  by  §  8c  (5)(G)  of  the  Act  because  it 
limits  the  ability  of  outside  handlers  to  sell  milk  within 
the  pool  area  at  a  profit. 

It  is  no  doubt  true  that  the  Secretary's  requirement 
that  nonpool  handlers  make  compensatory  payments  in 
order  to  sell  fluid  milk  within  the  New  York-Northern 
New  Jersey  pool  area  does  limit  to  some  extent  the  abiUty 
of  handlers  whose  major  business  is  outside  the  pool  to 
dump  their  surplus  milk  into  the  pool  at  highly  profitable 
fluid  milk  prices,  and  if  this  is  a  trade  barrier  the  Secre- 
tary's regulation  can  properly  be  called  a  "trade  barrier.*' 
But  §8c(5)(G)  says  nothing  at  all  about  prohibiting 
'* trade  barriers"  or  f]:uaran teeing  high  profits  to  handlers, 
and  if  it  had  it  would  have  been  at  cross  purposes  with  the 
basic  aim  of  the  Act  to  have  government  rather  than  com- 
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petition  fix  the  minimum  prices  that  farmers  in  desig- 
nated regional  areas  must  be  paid  for  their  milk.  It  says 
only: 

"No  marketing  agreement  or  order  applicable  to 
milk  and  its  products  in  any  marketing  area  shall 
prohibit  or  in  any  manner  limit,  in  the  case  of  the 
products  of  milk,  the  marketing  in  that  area  of  any 
milk  or  product  thereof  produced  in  any  production 
area  in  the  United  States."  ^^ 

This  language  contains  no  words  or  arrangement  of 
words  of  any  kind  that  would  prohibit  the  Secretary  from 
limiting  the  marketing  of  milk  in  any  regional  area  where 
necessary  to  protect  the  prices  fixed  for  that  regional  area. 
The  Court,  however,  goes  to  great  lengths  to  try  to  show 
on  the  basis  of  legislative  history  that  Congress  really 
meant  the  no-limitation  clause  to  apply  to  milk  as  well 
as  to  milk  products.  'In  other  words  the  Court  wants  to 
read  the  statute  as  if  Congress  had  said  "No  order  shall 
prohibit  or  limit  the  marketing  in  that  area  of  any  milk  or 
product  thereof."  But  Congress  simply  did  not  say  that. 
And  the  whole  legislative  history  persuades  me  that  Con- 
gress knew  exactly  what  it  was  saying  and  that,  while  it 
intended  to  forbid  the  Secretary  from  making  blanket 
prohibitions  against  outside  milk,  it  also  meant  to  leave 
the  Secretary  free  to  establish  whatever  regulations  were 
necessary  to  guarantee  that  farmers  in  a  price-fixing 
region  received  the  regional  prices  he  was  authorized 
to  fix  even  though  those  regulations  might  limit  sales  by 
outside  handlers  by  making  them  unprofitable.^^ 

Outside  the  language  of  §  8c  (5)(G)  itself  the  clearest 
indication  that  this  is  the  proper  interpretation  of  the  leg- 


^M9  Stat.  755,  7  U.  S.  C.  §  608c  (5)(G).     (Emphasis  supplied.) 
12  See  Bailey  Farm  Dairy  Co.  v.  Anderson,  157  F.  2d  87,  96;  Kass 
V.  Brannan,  196  F.  2d  791,  800  (L.  Hand,  J.,  dissenting). 
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islative  history  of  the  Act  is  that  an  amendment  which 
would  have  made  the  no- limitation  clause  applicable  to 
milk  as  well  as  milk  products  was  defeated  on  the  floor  of 
the  House  and  that  an  amendment  to  the  same  eflFect 
which  passed  the  Senate  was  deleted  in  Conference.^''  The 
arguments  of  the  Chairman  of  the  House  Committee  on 
Agriculture,  one  of  the  principal  architects  of  the  program, 


**  The  amendment  adopted  by  the  Senate  but  rejected  by  the  Con- 
ference m  indicated  in  italics r  "No  naarketing  agreement  or  order 
applicable  to  milk  and  its  products  in  any  marketing  area  shall  pro- 
hibit or  in  any  manner  limit,  except  as  provided  for  mUk  only  in 
subsection  (d),  the  marketing  in  that  area  of  any  milk  or  product 
thereof  produced  in  any  production  area  in  the  United  States,"  79 
Cong,  Rec.  11655.  The  wording  of  this  amendment  shows  that  the 
Court's  attempted  explanation  of  why  "in  any  manner  limit*'  was 
omitted  from  the  final  language  of  §8e{5)(G)  does  not  bear 
analysis.  The  Court's  explanation  is  that  someone  might  construe 
"limit"  as  prohibiting  ''the  type  of  price  fixing  [hmitation]  covered 
by  subsection  (D)."  But  it  seems  very  clear  that  the  wording  of 
the  Senate  amendment  was  expressly  designed  to  prevent  such  a 
construction  while  at  the  same  time  making  ^Hn  any  manner  limit ^* 
applicable  to  milk.  Consequently  it  seems  apparent  that  in  rejecting 
the  Senate  amendment  the  Conference  was  not  refusing  to  apply  *in 
any  manner  limit''  to  milk  because  to  do  so  would  interfere  with  the 
operation  of  subsection  (D),  but  was  in  fact  omitting  that  language 
because,  to  be  effective,  price  fixing  itself  necessarily  required  limita- 
tions on  the  selling  of  outside  milk  within  the  area.  This  is  clearly 
sho^^  by  the  Conference  Report,  H.  R,  Rep.  No,  1757^  74th  Cong,, 
let  Seffi.  21 : 

"The  Senate  amendment  extended  this  provision  [§Sc{5)(G)]sotbiit 
no  marketing  agreement  or  order  so  apphcable  could  limit  in  any 
manner  the  marketing  in  the  marketing  area  of  milk  or  its  products 
produced  anywhere  except  that  certain  limitations  on  the  marketing 
of  milk  were  specifically  permitted,  .  .  .  The  conference  agreement 
also  denies  the  authority  to  limit  in  any  manner  the  marketing  in  any 
area  of  milk  products  >  .  ,  [but]  does  not  refer  to  nylk^  and  so  does 
nat  negative  the  applicabUity  to  mUkj  for  use  in  fluid  form  or  for  man- 
ufjicturing  purposes,  of  the  provisions  of  the  bill  relating  to  milk  such 
m  the  provisions  on  price  fixing ^  price  adjustment,  payments  for  milk, 
etc."    (Emphasis  supplied.) 
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against  the  amendment  in  the  House  show,  ahnost  con- 
clusively, a  general  understanding  that  regional  price 
fixing  necessarily  required  sales  from  out  of  the  region 
to  be  limited  if  the  price  fixing  were  to  be  successful: 

"Mr.  JONES.  Mr.  Chairman,  the  adoption  of  the 
amendment  of  the  gentleman  from  Wisconsin  would 
absolutely  wreck  the  whole  milk  program.  In  order 
to  get  away  from  the  terriffic  conditions  that  have 
prevailed  in  the  milk  industry  there  is  provided  in 
the  bill  authority  to  fix  a  minimum  price  to  pro- 
ducers.  That,  at  least  in  a  measure,  would  limit  or 
tend  to  limit  shipment,  and  yet  the  gentleman,  I  am 
sure,  does  not  want  to  interfere  with  the  price  to 
producers.  Then  it  is  a  universal  custom  in  the  mar- 
keting of  milk  to  classify  milk.  This,  in  a  way,  is  a 
limitation. 

"I  am  perfectly  willing  to  adopt  the  first  amend- 
ment suggested  [the  present  §  8c  (5)(G)],  because 
that  simply  treats  all  areas  alike,  for  you  could  not 
prohibit  someone  from  an  outside  area  coming  in  so 
long  as  he  complied  with  the  conditions  prescribed 
for  that  area;  but  if  you  said  that  no  restrictions  or 
limitations  could  be  required,  it  would  wreck  the 
program,  it  would  destroy  every  vestige  of  a  program 
we  have  for  milk,"  " 

After  the  Senate  amendment  had  been  rejected  by  the 
Conference  and  while  the  Conference  Report  was  being 
considered  in  the  House  of  Representatives,  a  discussion 
took  place  on  the  floor  between  Representative  Hope,  a 
member  of  the  House  Committee  on  Agriculture  and  one 
of  the  conferees,  and  the  Chairman  of  the  Committee  who 
was  also  a  conferee.  This  discussion  shows  the  same 
understanding  that  the  Secretary  was  to  be  left  free  to 


"  79  Cong.  Rec.  9572.     (Emphasis  supphed.) 
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impose  whatever  limitations  were  necessary  to  protect  the 
regional  prices  he  was  authorized  to  fix: 

"Mr.  JONES.  But  the  original  amendments  did 
not  permit  any  orders  governing  the  price  to  the 
producers? 

"Mr.  HOPE.  No;  but  otherwise  the  Secretary 
could  make  orders  which  would  regulate  the  bringing 
in  of  milk  from  the  outside  into  any  particular 
milkshed,  but  under  the  amendments  we  are  now 
considering  the  Secretary's  power  is  limited.  He 
cannot  prohibit  milk  from  coming  in? 

"Mr.  JONES.    That  is  correct. 

"Mr.  HOPE.  But  he  can  prescribe  some  limita- 
tions? 

"Mr.  JONES.  Yes;  and  he  cannot  prohibit  the 
products  of  milk  being  brought  into  any  area. 

"Mr.  HOPE.  No;  but  he  can  prescribe  limitations 
on  the  importation  of  fluid  milk. 

"Mr.  SNELL.  Then,  as  far  as  fluid  milk  is  con- 
cerned,  it  is  protected  in  certain  markets,  but,  as  far 
as  the  other  products  are  concerned,  they  are  not 
protected. 

"Mr.  JONES.    That  is  correct."  " 

These  were  the  last  comments  made  on  the  floor  of  the 
House  concerning  milk  before  the  Conference  Report  was 
finally  adopted. 

In  the  light  of  this  legislative  history  and  the  Act's 
language  itself,  I  cannot  possibly  read  §  8c  (5)(G)  or  any 
other  part  of  the  Act  to  insure  profitable  operations  to 
outside  handlers  who  desire  to  dump  surplus  milk  into  a 
regional  price-fixing  area  or  to  say  that  the  Secretary  lacks 
the  power  to  protect  by  appropriate  regulations  the  integ- 
rity of  the  regional  prices  which  Congress  authorized  him 
to  fix.     I  simply  cannot  believe  that  Congress  intended  to 

"  79  Cong.  Rec.  13022.     (Emphasis  supplied.) 
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take  away  with  one  hand  the  high  fixed  price  for  milk 
which  it  gave  with  the  other. 

The  net  result  of  the  Court's  action  is  to  leave  the 
farmers  in  the  New  York-Northern  New  Jersey  pool,  and 
those  in  22  other  pools  containing  the  provisions  which 
the  Court  strikes  down  today ,^®  completely  defenseless 
against  an  onslaught  of  outside  milk  that  is  highly 
discriminatory  because  the  outside  milk  bears  none  of 
the  burdens  of  pool  milk.  I  say  completely  defenseless 
despite  the  fact  that  the  Court  intimates  that  the  Secre- 
tary might  possibly  devise  some  alternative  compensatory 
payment  plan  that  would  satisfy  the  exacting  standards 
which  it  lays  down  today.  My  first  reason  for  saying 
this  is  that  I  do  not  see  how  any  formula  that  the  Secre- 
tary could  devise  under  the  Court's  expanded  interpreta- 
tion of  the  word  "prohibit"  in  §  8c  (5)(G)  would  protect 
pool  members  from  unfair  competition  by  outside  han- 
dlers who  are  by  the  Court's  decision  given  the  advan- 
tages but  not  required  to  bear  the  burdens  of  the  pool." 


*®  See  note  9  of  the  Court's  opinion.  At  least  18  other  pools  apply 
a  compensatory  payment  provision  like  the  one  in  this  case  for  at 
least  part  of  the  year.    See  note  13  of  the  Court's  opinion. 

^"  Certainly  neither  of  the  formulas  which  the  Court  in  its  note 
13  intimates  might  be  proper  would  protect  the  farmers  in  the  pool, 
for  neither  of  these  formulas  even  goes  so  far  as  to  wipe  out  the  dis- 
criminatory advantage  that  unregulated  outside  milk  has  over  pool 
milk.  In  sustaining  the  Secretary's  regulation  in  this  case  the  Judi- 
cial Officer  relied  in  part  on  the  following  reasons : 
"[T]he  marketwide  pool  existing  under  Order  No.  27,  as  amended, 
carries  the  long-time  and  seasonal  reserves  of  milk  for  numerous  sec- 
ondary markets  in  Pennsylvania  and  the  Northeastern  States.  The 
New  York-New  Jersey  market  carries  the  surplus  burden  for  outside 
handlers  who  distribute  some  milk  in  the  marketing  area.  These 
handlers  usually  have  a  relatively  high  percentage  of  their  milk  in 
fluid  milk  utilization  and  this  utilization  is  considerably  higher  than 
the  average  for  the  market  regulated  by  Order  No.  27.  This  higher 
utihzation,  of  course,  results  in  a  competitive  advantage  in  milk  pro- 
curement to  the  outside  handler  as  against  the  regulated  handler  and 
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Secondly,  even  if  such  a  formula  were  possible  I  doubt 
that  a  single  member  of  this  Court  has  the  technical 
knowledge  about  the  complicated  workings  of  the  milk 
industry  to  formulate  a  sound  substitute  for  the  compen- 
satory payment  plan  which  the  Court  strikes  down — a 
regulatory  plan  which  represents  more  than  a  quarter 
century  of  daily  practical  experience  in  administering 
the  congressional  farm  plan.  Thirdly,  in  any  event  the 
Courtis  vague  intimations  that  some  compensatory  pay- 
ment plan  might  be  valid  are  hardly  sufficient  to  furnish 
the  Secretary  with  any  guidance  at  all  as  to  what  formula 
if  any  the  Court  would  permit  him  to  use  to  protect  the 
farmers  in  this  pool  from  the  effects  of  being  compelled 
to  compete  with  outside  "free  riders/' 

I  think  that  if  the  Court  really  does  believe  that  the 
Secretary  has  any  power  at  all  to  prevent  pool  farmers 
from  being  subjected  to  discriminatory  competition  from 
outside  '*free  riders"  it  should  state  in  clear  and  precise 


outdde  and  regulated  handlers  draw  on  the  same  production  area  for 
supplies.  Furthemiore,  the  reg:utated  handler  has  to  equalize  his 
utilisation  with  other  handlers  and  his  producers  are  paid  on  the 
b&ais  of  a  uniform  price  reRecting  the  utilization  in  the  market  a^  a 
whole  rather  than  his  individual  utilization." 

Thus,  a  compensator)^  payment,  such  as  the  Court  suggests^  based 
on  the  difference  between  the  fluid  price  and  the  blend  price  obviously 
would  do  nothing  at  all  to  ^^ipe  out  the  advantage  that  the  outside 
handler  has  because  of  his  higher  fluid-surplus  ratio  which  is  due,  as 
shown  above,  to  ( 1 1  tiie  fact  tiiat  the  pool  carries  part  of  his  area's 
surplus  and  (2)  the  fact  that  he  does  not  have  to  equalize  his  own 
utOizaUon  as  do  pool  handlers,  OnJy  a  compensator>*  payment  which 
gives  the  outmde  handler  le§8  for  hia  surplus  milk  than  the  pool 
fanner  gets  will  narrow  the  competitive  advantage  which  outride  milk 
h$»,  A  compensatory^  payment  based  on  the  difference  between  the 
fluid  price  and  actual  cost,  the  other  alternative  suggested  by  the 
Court,  would  obviously  be  even  more  subject  to  this  same  defect  than 
the  fluid-blend  price  compensatory'  payTnent.  See  also  Mutt,  Restric* 
tions  on  the  Free  Movement  of  Fluid  Milk  Under  Federal  Milk  Mar- 
keting Ordere,  37  U,  Det.  L.  J.  525,  573-576,  particularly  at  note  ^20. 
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terms  what  those  powers  are  and  inform  the  Secretary 
how  he  can  meet  this  Court's  requirements.  The  Court 
should  then  remand  this  case  to  allow  the  Secretary  to 
take  the  action  which  it  will  approve,  permit  him  to  deter- 
mine the  amount  that  he  could  properly  under  its  stand- 
ards have  required  these  handlers  to  pay  and  direct  that 
the  District  Court  pay  over  that  amount  to  the  Secretary 
out  of  the  funds  now  in  its  possession.  This  plan  would 
at  least  o£fer  the  farmers  in  this  pool  some  protection 
against  having  to  pay  out  all  of  the  more  than  $700,000 
in  compensatory  payments  which  has  already  been  col- 
lected from  these  handlers.  Such  a  plan  was  followed 
in  United  States  v.  Morgan,^^  and  there  is  every  rea- 
son in  equity  and  good  conscience  why  it  should  be  fol- 
lowed here.  In  that  case  the  District  Court  enjoined 
an  order  of  the  Secretary  but  required  the  party  chal- 
lenging the  order  to  pay  into  court  suflScient  funds  to 
eflFect  compliance  with  the  order  if  it  should  ultimately 
be  found  valid.  This  Court  found  the  order  defective  but 
nevertheless  ordered  the  District  Court  not  to  return  the 
fund,  which  then  contained  over  a  half  million  dollars. 
On  the  contrary,  over  strong  dissents  urging  that  the 
Secretary  only  had  power  to  issue  a  new  order  for  the 
future,  this  Court  commanded  that  the  fund  be  retained 
until  the  Secretary  could  make  new  findings  and  enter  a 
new  order  so  that  the  fund  could  be  disposed  of  under  a 
proper  determination  of  the  Secretary,  stating  that : 

"Due  regard  for  the  discharge  of  the  court's  own 
responsibility  to  the  litigants  and  to  the  public  and 
the  appropriate  exercise  of  its  discretion  in  such  man- 
ner as  to  eflfectuate  the  policy  of  the  Act  and  facili- 
tate administration  of  the  system  which  it  has  set  up, 
require  retention  of  the  fund  by  the  district  court 


"  307  U.  S.  183.    Cf.  Inland  Steel  Co.  v.  United  States,  306  U.  S. 
153. 
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until  such  time  as  the  Secretary,  proceeding  with  due 
expedition,  shall  have  entered  a  final  order  in  the 
proceedings  pending  before  him."  ^® 

Following  this  decision  the  Secretary  held  new  hearings, 
made  new  findings  and  entered  a  new  order,  according 
to  which  this  Court  in  a  later  United  States  v.  Mor- 
gan ^"  ordered  the  more  than  one-half-million-dollar  fund 
distributed. 

Despite  the  fact  that  the  Court  purports  not  to  pass 
either  on  the  validity  of  requiring  all  handlers  to  bear  the 
full  burdens  of  pool  membership  or  upon  the  ability  of 
the  Secretary  to  apply  against  these  handlers  any  future 
scheme  of  regulation  which  meets  the  Court's  standards 
for  the  period  here  in  question,"  it  seems  clear  that 
in  failing  to  follow  the  Morgan  procedure  the  Court  in 
eflfect  rules  against  the  Secretary  on  both  these  ques- 
tions. This  is  because  the  Court's  refusal  to  pass  spe- 
cifically on  these  questions  leaves  standing  the  District 
Court's  holding  that  the  Secretary  cannot  require  these 
handlers  to  bear  the  full  burdens  of  pool  membership 
for  the  period  during  which  the  compensatory  payments 
struck  down  here  were  made.  The  regulation  under 
which  the  Secretary  claims  that  these  handlers  are  sub- 
ject to  the  full  burdens  of  pool  membership  is  a  part  of 
the  same  section  ^^  as  the  one  under  which  the  handlers 
made  the  compensatory  payments  of  which  they  com- 


'« 307  U.  S.,  at  198. 

20  313  U.S.  409. 

-1  The  Court's  citation  of  Morgan  v.  United  States,  304  U.  S.  1,  23, 
as  purported  justification  for  its  avoidance  of  this  issue  is  particu- 
larly appropriate,  and  I  fear  prophetic.  For  in  large  part  due  to 
this  Court's  avoidance  of  a  similar  issue  in  the  Morgan  case,  that 
case  wandered  through  the  courts  for  almost  eight  years,  including 
four  trips  to  this  Court. 

^n  CFR  §  1002.29(d). 
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plain.  That  section  provides  that  all  handlers  like  peti- 
tioners are  pool  handlers  and  required  to  bear  all  the 
burdens  of  pool  membership  unless  they  elect  to  be  non- 
pool  handlers  and  make  compensatory  payments.  The 
Secretary's  contention  is  that  once  the  part  of  the  regu- 
lation which  provides  for  the  compensatory  payment  is 
struck  down,  as  the  Court  does  here,  the  remainder  of  the 
regulation  which  requires  all  handlers  to  be  pool  handlers 
applies.  By  remanding  this  case  to  the  District  Court 
which  has  already  ruled  adversely  on  this  claim  the  Court 
without  so  much  as  saying  a  single  word  on  this  point 
effectively  prevents  the  Secretary  from  trying  to  protect 
pool  farmers  from  free-riding  outside  milk  by  treating 
these  handlers  as  pool  members  for  the  period  here  in 
dispute. 

The  full  eflfect  of  the  Court's  failure  to  follow  the 
Morgan  procedure  and  decide  whether  the  Secretary's 
provisions  for  full  regulation  of  these  handlers  are  valid, 
or  just  what  the  Secretary  could  do  to  protect  the  prices 
he  has  fixed,  is  in  my  opinion  likely  to  be  a  wholly  unjust 
and  inequitable  windfall  of  over  $700,000  to  the  handlers, 
since  it  will  ultimately  have  to  come  out  of  the  pockets  of 
the  farmers  who  bear  the  burdens  of  this  pool.  How  many 
more  such  windfalls  to  other  handlers  involving  how  many 
countless  thousands  of  dollars  in  this  and  the  other  22 
similarly  situated  pools  the  Court's  action  will  bring  one 
can  only  guess."  One  familiar  with  the  Act  and  its  his- 
tory need  not  guess,  however,  about  the  fact  that  such  a 
result  would  have  been  abhorrent  to  the  Congress  which 
passed  this  Act  for  the  benefit  of  farmers.  I  would 
afiirm  the  decision  of  the  court  below  which  upheld  the 
Secretary. 

2^  A  suit  involving  the  provision  of  the  Cleveland  order  similar  to 
the  one  struck  down  here  has  already  found  its  way  into  court.  See 
Lawson  Milk  Co.  v.  Benson,  187  F.  Supp.  66,  appeal  pending. 
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CALBECK,   DEPUTY  COMMISSIONER,  BUREAU 

OF  EMPLOYEES'  COMPENSATION,  v.  TRAV- 

ELERS  INSURANCE  CO.  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE   FIFTH   CIRCUIT. 

No.  532.    Argued  April  23,  1962.— Decided  June  4,  1962.* 

1.  Injuries  sustained  by  employees  working  on  new  vessels  under 
construction  and  afloat  upon  navigable  waters  are  not  excluded 
from  the  coverage  of  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act  by  §  3  (a)  thereof  although  recovery  for  such 
injuries  may  validly  be  had  under  a  state  workmen's  compensation 
law.    Pp.  115-131. 

2.  Acceptance  by  such  an  employee  of  payments  under  a  state  work- 
men's compensation  law  does  not  constitute  an  election  of  the 
remedy  under  the  state  law  which  precludes  recovery  under  the 
Longshoremen's  Act.    Pp.  131-132. 

293  F.  2d  51,  52,  reversed. 

Solicitor  General  Cox  argued  the  cause  for  petitioners. 
With  him  on  the  briefs  were  Assistant  Attorney  General 
Orrick,  Bruce  J,  Terris,  Morton  Hollander  and  David  L. 
Rose. 

Louis  V.  Nelson  argued  the  cause  for  Travelers  Insur- 
ance Co.  et  al.,  respondents.  With  him  on  the  briefs  was 
Ewell  Strong. 

Charles  Kohlmeyer,  Jr.  argued  the  cause  and  filed  a 
brief  for  Avondale  Shipyards,  Inc.,  respondent. 

Briefs  of  amici  curiae,  urging  reversal,  were  filed  by 
Raymond  H.  Kierr  and  Samuel  C.  Gainsburgh  for  Minus 
Aizen,  and  by  Herman  Wright  for  McGuyer's  widow  and 
children. 


Together   with   Donovan,   Deputy   Commissioner,   v.  Avondale 
Shipyards f  Inc. 
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Mr.  Justice  Brennan  delivered  the  opinion  of  the 
Court. 

Section  3  (a)  of  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act  provides  that  compensation 
shall  be  paid  only  for  injuries  occurring  on  navigable 
waters  "and  if  recovery  .  .  .  through  workmen's  com- 
pensation proceedings  may  not  validly  be  provided  by 
State  law."  ^  In  each  of  these  cases  the  petitioner  is  a 
Deputy  Commissioner  who  based  an  award  of  compen- 
sation under  the  Act  on  findings  that  the  employee  was 
engaged  at  the  time  of  his  injury  in  the  work  of  complet- 
ing the  construction  of  a  vessel  afloat  on  navigable  waters.' 


^  The  Act,  44  Stat.  1424,  as  amended,  is  comprised  in  33  U.  S.  C. 
§§  901-950.  Section  3  (a),  33  U.  S.  C.  §  903  (a),  reads: 
"(a)  Compensation  shall  be  payable  imder  this  chapter  in  respect 
of  disability  or  death  of  an  employee,  but  only  if  the  disability  or 
death  results  from  an  injury  occurring  upon  the  navigable  waters 
of  the  United  States  (including  any  dry  dock)  and  if  recovery  for  the 
disabihty  or  death  through  workmen's  compensation  proceedings  may 
not  vahdly  be  provided  by  State  law.  No  compensation  shall  be 
payable  in  respect  of  the  disability  or  death  of — 

"(1)  A  master  or  member  of  a  crew  of  any  vessel,  nor  any  person 
engaged  by  the  master  to  load  or  unload  or  repair  any  small  vessel 
imder  eighteen  tons  net;  or 

"(2)  An  officer  or  employee  of  the  United  States  or  any  agency 
thereof  or  of  any  State  or  foreign  government,  or  of  any  political 
subdivision  thereof." 

» In  the  Calbeck  case  the  employee,  Roger  McGuyer,  was  a  welder 
in  the  employ  of  the  Levingston  Shipbuilding  Company  which  owns 
and  operates  a  shipyard  on  the  navigable  Sabine  River,  between 
Orange,  Texas,  and  Calcasieu  Parish,  Louisiana.  McGuyer  worked 
both  on  the  repair  of  completed  vessels  and  on  vessels  under  con- 
struction. He  was  injured  while  working  on  an  uncompleted  drilling 
barge  which  had  been  launched  and  was  floating  on  the  Sabine  River 
while  its  superstructure  was  under  construction. 

In  the  Donovan  case  the  employee.  Minus  Aizen,  was  also  a  welder. 
His  employer  was  Avondale  Marine  Ways,  Inc.,  which  operated  two 
shipyards  near  New  Orleans.  Aizen  had  worked  only  on  new  con- 
struction although  fellow  employees  worked  both  on  new  construe- 
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Before  the  Longshoremen's  Act  was  passed,  this  Court 
had  sustained  the  validity  of  a  state  workmen's  compensa- 
tion statute  as  applied  to  injuries  suffered  by  an  employee 
engaged  in  the  completion  of  a  launched  vessel  under  con- 
struction on  navigable  waters.  Grant  Smith-Porter  Ship 
Co.  V.  Rohde,  257  U.  S.  469,  but  had  made  clear  that 
state  compensation  statutes  could  not,  constitutionally,  be 
applied  to  injuries  to  employees  engaged  in  repair  work 
on  completed  vessels  on  navigable  waters.'  The  court 
below  interpreted  §  3  (a)  as  adopting  this  distinction 
and  so  set  aside  both  awards,  thus  holding  that  a  shipyard 
worker's  right  to  compensation  under  the  Act,  if  his  injury 
is  incurred  on  a  vessel,  depends  not  only  on  whether  the 
vessel  is  on  navigable  waters,  but  also  on  whether  the 
vessel  was  under  repair  rather  than  under  construction. 
Avondale  Shipyards,  Inc.,  v.  Donovan,  293  F.  2d  51 ;  Trav- 
elers Insurance  Co.  v.  Calbeck,  293  F.  2d  52.  We  granted 
certiorari  because  of  the  importance  of  the  interpretation 
of  §  3  (a)  in  the  administration  of  the  Act.  368  U.  S.  946. 
We  reverse  the  judgments  of  the  Court  of  Appeals  and 
affirm  the  judgments  of  the  District  Courts  sustaining  the 
awards. 

The  Court  of  Appeals'  interpretation  of  §  3  (a)  would, 
if  correct,  have  the  effect  of  excepting  from  the  Act's  cov- 
erage not  only  the  injuries  suffered  by  employees  while 
engaged  in  ship  construction  but  also  any  other  injuries — 
even  though  incurred  on  navigable  waters  and  so  within 


tion  and  on  repair  work.  He  was  injured  while  welding  on  an  oil 
drilling  barge  which  had  been  launched  and  was  floating  on  the 
na\ngable  waters  of  the  Mississippi  River  while  her  construction  was 
being  completed. 

'  See  Great  Lakes  Dredge  <t  Dock  Co.  v.  Kierejewski  261  U.  S. 
479;  Gonsalves  v.  Morse  Dry  Dock  <fr  Repair  Co.,  266  U.  S.  171: 
Robifis  Dry  Dock  d:  Repair  Co.  v.  Dahl,  266  U.  S.  449.  See  also 
Baiiiey  Iron  Works  v.  Span,  2S1  U.  S.  222,  230-232. 
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the  reach  of  Congress — for  which  a  state  law  could,  con- 
stitutionally, provide  compensation.  But  the  Court  of 
Appeals'  interpretation  is  incorrect.  The  history  of  the 
Act,  and  of  §  3  (a)  in  particular,  contravenes  it;  and  our 
decisions  construing  §  3  (a)  have  rejected  it.  Our  con- 
clusion is  that  Congress  invoked  its  constitutional  power 
so  as  to  provide  compensation  for  all  injuries  sustained 
by  employees  on  navigable  waters  *  whether  or  not  a  par- 
ticular injury  might  also  have  been  within  the  consti- 
tutional reach  of  a  state  workmen's  compensation  law. 
The  Longshoremen's  Act  was  passed  in  1927.  The 
Congress  which  enacted  it  would  have  preferred  to  leave 
to  state  compensation  laws  the  matter  of  injuries  sus- 
tained by  employees  on  navigable  waters  within  state 
boundaries.  However,  in  1917  this  Court  had  decided  in 
Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  that  the 
New  York  Compensation  Act  could  not,  constitutionally, 
be  applied  to  an  injury  sustained  on  a  gangplank  between 
a  vessel  and  a  wharf.*^  It  was  held  that  the  matter  was 
outside  state  cognizance  and  exclusively  within  federal 
maritime  jurisdiction,  since  to  hold  otherwise  would  impair 
the  harmony  and  uniformity  which  the  constitutional 
grant  to  the  Federal  Government  of  the  admiralty  power 
was  meant  to  assure.    While  the  Court  acknowledged 


*  Our  use  of  the  term  "employees"  throughout  this  opinion  excludes 
those  special  categories  described  in  subsections  (1)  and  (2)  of  §  3  (a), 
see  note  1,  supra:  and  assumes  that  they  are  employed  by  an  "em- 
ployer" as  defined  in  §2  (4),  33  U.  S.  C.  §902  (4),  i.  e.,  "an  em- 
ployer any  of  whose  employees  are  employed  in  maritime  employment, 
in  whole  or  in  part,  upon  the  navigable  waters  of  the  United  States 
(including  any  dry  dock)." 

*The  constitutionahty  of  the  New  York  statute  in  other  respects 
was  sustained  at  the  same  Term.  New  York  Central  R.  Co.  v.  White, 
243  U.  S.  188.  The  validity  of  the  Washington  and  Iowa  statutes  was 
also  upheld.  Mountain  Timber  Co.  v.  Washington,  243  U.  S.  219; 
Hawkins  v.  Bleakly,  243  U.  S.  210. 
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that  *'it  would  be  difficult,  if  not  impossible,  to  define 
with  exactness  just  how  far  the  general  maritime  law  may 
be  changed,  modified,  or  affected  by  state  legislation/'  244 
U.  S*,  at  216,  the  opinion  appeared  to  foreclose  the  appli- 
cation of  a  state  compensation  remedy  to  any  maritime 
injury. 

The  Jensen  decision  deprived  many  thousands  of 
employees  of  the  benefits  of  workmen *s  compensation. 
Congress  twice  attempted  to  deal  with  the  situation  by 
legislation  expressly  allowing  state  compensation  statutes 
to  operate.  Act  of  October  6,  1917,  40  Stat,  395;  Act  of 
June  10,  1922,  42  Stat.  634.  But  this  Court  struck  down 
both  statutes  as  unconstitutional  delegations  to  the  States 
of  the  legislative  power  of  Congress,  and  as  tending  to 
defeat  the  purpose  of  the  Constitution  to  achieve  har- 
mony and  uniformity  in  the  maritime  law.  Knicker- 
bocker Ice  Co.  V.  Stewart,  253  U,  S.  149  j  Washington  v. 
Dawson  *  Co.,  264  U.  S.  219, 

Meanwhile  the  Court  handed  down  a  number  of  deci- 
sions which  appeared  to  modify  Jensen  by  permitting 
States  to  apply  their  statutes  to  some  maritime  injuries. 
But  we  must  candidly  acknowledge  that  the  decisions 
between  1917  and  1926  produced  no  reliable  determinant 
of  valid  state  law  coverage.  In  Western  Fuel  Co.  v.  Gar- 
da,  257  U.  S,  233,  decided  in  1921,  the  Court  upheld  the 
jurisdiction  of  a  United  States  District  Court  to  entertain 
a  libel  in  admiralty  for  damages  for  the  death  of  a  long- 
shoreman under  a  state  wrongful  death  statute.  The 
Court  reasoned  that  while  the  subject  was  maritime  it  was 
"local  in  character'*  and  that  application  of  the  state  stat- 
ute **will  not  work  material  prejudice  to  the  characteristic 
features  of  the  general  maritime  law,  nor  interfere  with 
the  proper  harmony  and  uniformity  of  that  law  in  its 
international  and  interstate  relations/'  257  U,  S.,  at 
242, 
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Just  a  month  later  the  Court  decided  Grant  Smith- 
Porter  Ship  Co.  v.  Rohde,  supra,  where,  as  in  the  cases 
before  us,  a  shipbuilder's  employee  was  injured  while  at 
work  on  new  construction  afloat  on  navigable  waters.  He 
recovered  a  judgment  under  a  libel  in  admiralty,  although 
Oregon  had  a  state  workmen's  compensation  law  which 
made  the  remedy  thereunder  exclusive  of  all  other  claims 
against  the  employer  on  account  of  the  injury.  This 
Court  reversed  that  judgment,  holding  that  the  accident 
was  among  those  ''certain  local  matters  regulation  of 
which  [by  the  States]  would  work  no  material  prejudice 
to  the  general  maritime  law."    257  U.  S.,  at  477. 

No  dependable  definition  of  the  area — described  as 
"maritime  but  local,"  or  "of  local  concern" — where  state 
laws  could  apply  ever  emerged  from  the  many  cases 
which  dealt  with  the  matter  in  this  and  the  lower  courts. 
The  surest  that  could  be  said  was  that  any  particular  in- 
jury might  be  within  the  area  of  "local  concern,"  depend- 
ing upon  its  peculiar  facts.  In  numerous  situations  state 
acts  were  considered  inapplicable  because  they  were 
thought  to  work  material  prejudice  to  the  characteristic 
features  of  the  general  maritime  law,  particularly  in  cases 
of  employees  engaged  in  repair  work.'  On  the  other  hand, 
awards  under  state  compensation  acts  were  sustained  in 
situations  wherein  the  effect  on  uniformity  was  often  diffi- 
cult to  distinguish  from  those  found  to  be  outside  the 
purview  of  state  laws.^ 

Thus,  the  problem  which  confronted  Congress  in  1927 
had  two  facets.    One  was  that  the  failure  of  Congress' 


•See,  e.  g.,  Great  Lakes  Dredge  &  Dock  Co.  v.  Kierejewski,  261 
U.  S.  479 ;  Gonsalves  v.  Morse  Dry  Dock  &  Repair  Co.^  266  U.  S.  171 ; 
Robins  Dry  Dock  &  Repair  Co.  v.  DaM,  266  U.  S.  449. 

^  See,  e.  g.,  State  Commission  v.  Nordenholt  Corp.,  259  U.  S.  263; 
Millers'  Indemnity  Underwriters  v.  Brand,  270  U.  S.  59. 
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attempts  to  shelter  the  employees  under  state  compensa- 
tion laws  rendered  it  certain  that  for  many  maritime 
injuries  no  compensation  remedy  was  available.  The 
other  was  that  the  course  of  judicial  decision  had  created 
substantial  working  uncertainty  in  the  administration  of 
compensation.  Congress  turned  to  a  uniform  federal 
compensation  law  as  an  instrument  for  dealing  with  both 
facets.  Indeed,  the  Court  in  Dawson  had  invited  such 
consideration,  saying:  "Without  doubt  Congress  has 
power  to  alter,  amend  or  revise  the  maritime  law  by 
statutes  of  general  application  embodying  its  will  and 
judgment.  This  power,  we  think,  would  permit  enact- 
ment of  a  general  employers*  liability  law  or  general  pro- 
visions for  compensating  injured  employees;  but  it  may 
not  be  delegated  to  the  several  States."    264  U.  S,,  at  227, 

The  proposal  of  a  uniform  federal  compensation  act 
had  the  unqualified  support  of  both  employers  and 
employee  representatives*  Workmen's  compensation  had 
gained  wide  acceptance  throughout  the  country  and  State 
after  State  was  enacting  it.^  But  hard  battles  were 
fought  in  committee  and  on  the  floor  in  both  Houses  of 
Congress  over  the  form  of  the  law.  The  bill  introduced  in 
the  Senate,  S.  3170,  became  the  basis  of  the  law. 

There  emerges  from  the  complete  legislative  history  * 
a  congressional  desire  for  a  statute  which  would  provide 
federal  compensation  for  all  injuries  to  employees  on 
navigable  waters;  in  every  case,  that  is,  where  Jensen 


•  See  1  Larson,  The  Law  of  Workmen's  Compensation,  §§  4,10-^5.30. 

*  Hearings  before  the  Senate  Judiciarj^  Committre  on  S.  3170, 
69th  Cong.,  Ist  Seas.;  Hearinp  before  the  House  Judiciary*  Com- 
mittee on  S.  3170,  69th  Cong.,  Ist  Sess.;  S.  Rep.  No.  973,  69th  Cong., 
1st  Sem.;  E,  R.  Rep.  No.  1767,  69th  Cong.,  2d  Sess.  See  also  H.  R. 
Rep.  No.  1190,  69th  Cong.,  1st  Sess.  (accompanying  H.  R,  12063); 
Hearings  before  the  House  Judiciary  Committee  on  H.  R.  9498,  69th 
Cong.,  1st  Sess. 
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might  have  seemed  to  preclude  state  compensation. 
The  statute's  framers  adopted  this  scheme  in  the  Act 
because  they  meant  to  assure  the  existence  of  a  com- 
pensation remedy  for  every  such  injury,^®  without  leav- 

10  See  S.  Rep.  No.  973,  69th  Cong.,  1st  Sess.,  at  16: 
"The  purpose  of  this  bill  is  to  provide  for  compensation,  in  the 
stead  of  liability,  for  a  class  of  employees  commonly  known  as  'long- 
shoremen.' These  men  are  mainly  employed  in  loading,  unloading, 
refitting,  and  repairing  ships;  but  it  should  be  remarked  that  injuries 
occurring  in  loading  or  unloading  are  not  covered  unless  they  occur 
on  the  ship  or  between  the  wharf  and  the  ship  so  as  to  bring  them 
within  the  maritime  jurisdiction  of  the  United  States.  There  are  in 
the  neighborhood  of  300,000  men  so  employed  in  the  entire  country. 
"The  committee  deems  it  unnecessary  to  comment  upon  the  modern 
change  in  the  relation  between  employers  and  employees  establishing 
systems  of  compensation  as  distinguished  from  liability.  Nearly 
every  State  in  the  Union  has  a  compensation  law  through  which 
employees  are  compensated  for  injuries  occurring  in  the  course  of 
their  employment  without  regard  to  negligence  on  the  part  of  the 
employer  or  contributory  negligence  on  the  part  of  the  employee. 
If  longshoremen  could  avail  themselves  of  the  benefits  of  State 
compensation  laws,  there  would  be  no  occasion  for  this  legislation; 
but,  unfortunately,  they  are  excluded  from  these  laws  by  reason  of 
the  character  of  their  employment;  and  they  are  not  only  excluded 
but  the  Supreme  Court  has  more  than  once  held  that  Federal  legis- 
lation can  not,  constitutionally,  be  enacted  that  will  apply  State  laws 
to  this  occupation.  (Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205; 
Knickerbocker  Ice  Co.  v.  Stewart,  253  U.  S.  149;  Washington  v. 
Dawson  &  Co.,  264  U.  S.  219.) 

"It  thus  appears  that  there  is  no  way  of  giving  to  these  hard- 
working men,  engaged  in  a  somewhat  hazardous  employment,  the 
justice  involved  in  the  modern  principle  of  compensation  without 
enacting  a  uniform  compensation  statute." 
To  like  effect  is  H.  R.  Rep.  No.  1190,  69th  Cong.,  1st  Sess.,  at  1,  3: 
"This  bill  provides  compensation  for  employees  injured  ...  in 
certain  maritime  employments  ....  The  principal  wage  earners 
provided  for  are  longshoremen  ....  Next  in  importance  are  the 
ship  repairmen — carpenters,  painters,  boiler  makers,  etc.  Congres- 
sional action  is  necessary  if  these  wage  earners  are  to  be  given 
the  benefits  of  workmen's  compensation  owing  to  the  provisions  of 
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ing  employees  at  the  mercy  of  the  uncertainty,  expense, 
and  delay  of  fighting  out  in  litigation  idiether  their  par- 
ticular cases  fell  within  or  without  state  acts  und»  the 
'local  concern"  doctrine. 

The  grav-ity  of  the  problem  of  uncertainty  was 
emphasized  when  §  3  of  S.  3170  in  its  original  form  was 
under  discussion  at  the  Senate  Hearings.  That  version 
of  §  3  provided :  'This  act  shall  apply  to  any  employment 
performed  on  a  place  within  the  admiralty  jurisdiction 
of  the  United  States,  except  emplovment  of  local  concern 
and  of  no  direct  relation  to  navigation  and  commerce; 
but  shall  not  apply  to  emplojrment  as  master  or  member 
of  the  crew  of  a  vessel."-  (ElmjAasis  supplied.)  The 
Chairman  of  the  Senate  Committee  perceived  that  to 
create  an  exemption  for  "employment  of  local  concern" 
threatened  to  perpetuate  the  very  uncertainties  of  cover- 
age that  Congress  wished  to  avoid.^^    The  danger  was 

the  Constitution  of  the  United  States  and  the  decisions  of  the 
Supreme  Court  thereunder.  .  .  .  The  committee  .  .  .  recommends 
that  this  humanitarian  legation  he  speedily  enacted  into  Uw  so 
that  this  class  of  workers,  practically  the  only  class  without  the  benefit 
of  workmen's  compensation,  may  be  afforded  this  protection,  which 
has  come  to  be  almost  universally  recogniied  as  necessar\'  in  the 
interest  of  social  justice  between  employer  and  employee." 

H.  R.  Rep.  No.  1767,  e9th  Cong.,  2d  Sess.,  at  20,  makes  clear 
that  the  House  was  desirous  of  legislation  whereby  Congress  could 
"discharge  its  obligation  to  the  maritime  workers  placed  under  their 
jurisdiction  by  the  Constitution  of  the  United  States  by  providing 
for  them  a  law  whereby  they  may  recei\'e  the  benefits  of  workmen's 
compensation  and  thus  afford  them  the  same  remedies  that  have  been 
pro\ided  by  legislation  for  those  killed  or  injured  in  the  course  of 
their  emplo>7nent  in  nearly  ever>'  State  in  the  Union." 

"  The  following  colloquy  occurred  between  the  Chairman,  Senator 
Cummins,  and  an  employer  spokesman  who  was  testif>nng: 

"The  Chairman.  That  term  [emplo>Tnent  of  local  concern]  was 
used  in  one  of  the  decisions  of  the  Supreme  Court,  probably,  but,  in 
its  application,  just  what  does  it  mean? 

[Footnote  11  continued  on  p.  1S3] 
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underlined  by  objections  on  behalf  of  two  large  employer 
groups.  They  not  only  expressed  concern  about  the  prac- 
tical problems  created  by  the  line  between  new  construc- 
tion and  repair,  Senate  Hearings,  at  92-93,  but  also  about 
the  broader  implications  of  the  wording:  "This  provision 
is  indefinite.  The  exception  of  'employment  of  local  con- 
cern and  of  no  direct  relation  to  navigation  and  com- 
merce' is  vague  and  will  be  the  subject  of  continual  litiga- 
tion. Innumerable  claims  will  become  legal  questions 
requiring  determination  by  the  courts."  Senate  Hearings, 
at  95. 

We  are  not  privy  to  the  Conmiittee  deliberations  at 
which  it  was  decided  to  drop  the  "local  concern"  language 
from  §  3  and  substitute  the  language  now  in  the  statute. 
We  think  it  a  reasonable  inference  that  the  Committee 
concluded  that  the  exemption  for  "employment  of  local 


"Mr.  Brown.  Unless  there  is  something  in  connection  with  admi- 
ralty law  which  qualifies  it,  I  should  say  it  is  a  very  vague  thing,  and 
we  can  not  understand  what  it  means.  The  phrase  'of  no  direct 
relation  to  navigation  and  conmierce'  is  another  questionable  propo- 
sition, whether  the  coverage  of  this  bill  might  not  apply  to  a  man  on 
the  docks.  Some  of  my  friends  seem  to  think  that  it  would  not 
apply  to  the  man  on  the  docks,  that  the  State  laws  now  apply,  and 
it  was  said  in  the  same  decision  [the  witness  referred  to  RohdCy  supra, 
but  the  quoted  language  is  found  in  Nordenholt,  supra,  note  7,  at 
276]: 

"There  is  no  pertinent  Federal  statute  and  application  of  a  local 
law  will  not  work  material  prejudice  to  any  characteristic  feature  of 
the  maritime  law. 

"The  Chairman.  We  certainly  can  find  some  language  that  will 
describe  these  people  that  we  intend  to  protect,  but  I  am  not  sure 
whether  this  is  the  most  accurate  language  that  can  be  found. 

"Mr.  Brown.  I  think  that  is  true.  I  think  that  you  could  not 
only  find  language  that  would  prescribe  the  coverage  accurately,  but 
I  think  that  language  could  be  devised  that  would  be  eminently 
satisfactor>'  to  ever\'body  in  [an]  act  that  would  incorporate  the 
purposes  which  are,  perhaps,  behind  this."    Senate  Hearings,  at  57. 
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concern"  would  defeat  the  objective  of  avoiding  the 
uncertainty  created  by  Jensen  and  its  progeny. 

The  action  of  the  House  Committee,  when  S.  3170  as 
revised  in  the  Senate  came  before  it,  discloses  similar  pre- 
occupations. The  House  Committee  rewrote  §  3  to  omit 
both  the  original  "local  concern"  language  and  the  Senate 
substitute."  A  parliamentary  obstacle  on  an  unrelated 
issue  led  to  the  House  Committee's  finally  accepting  the 
Senate  version." 

In  sum,  it  appears  that  the  Longshoremen's  Act  was 
designed  to  ensure  that  a  compensation  remedy  existed 
for  all  injuries  sustained  by  employees  on  navigable 
waters,  and  to  avoid  uncertainty  as  to  the  source,  state 
or  federal,  of  that  remedy.  Section  3  (a)  should,  then, 
be  construed  to  achieve  these  purposes.  Plainly,  the 
Court  of  Appeals'  interpretation,  fixing  the  boundaries  of 
federal  coverage  where  the  outer  limits  of  state  com- 
petence had  been  left  by  the  pre-1927  constitutional 
decisions,  does  not  achieve  them. 

In  the  first  place,  the  contours  of  the  "local  concern" 
concept  were  and  have  remained  necessarily  vague  and 


^2  Section  3  as  redrafted  by  the  House  Committee,  H.  R.  Rep.  No. 
1767,  69th  Cong.,  2d  Sess.,  at  2,  was  as  follows: 

"Sec.  3.  This  act  shall  apply  to  any  maritime  employment  per- 
formed— 

"(a)  Upon  the  navigable  waters  of  the  United  States,  including 
any  dry  dock;  or 

"  (b)  As  master  or  member  of  a  crew  of  a  barge,  lighter,  tug,  dredge, 
vessel,  or  other  ocean,  lake,  river,  canal,  harbor,  or  floating  craft 
owned  by  a  citizen  of  the  United  States." 

"  The  House  Committee  could  not  obtain  a  rule  from  the  House 
Rules  Committee  until  it  amended  the  bill  to  exclude  seamen  from 
coverage.  68  Cong.  Rec.  5410,  5412.  Rather  than  rewrite  §  3  again 
the  Committee  adopted  the  Senate  version.  See  id.,  5403-5404,  5410, 
5412,  explaining  that  the  effect  was  to  exclude  seamen  from  coverage. 
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uncertain.  There  has  never  been  any  method  of  staking 
them  out  except  litigation  in  particular  cases. 

In  the  second  place,  to  conclude  that  federal  coverage 
extends  to  the  limits  of  navigable  waters,  except  in  those 
cases  where  a  state  compensation  remedy  "may"  consti- 
tutionally be  provided,  would  mean  that,  contrary  to  the 
congressional  purpose,  some  injuries  to  employees  on 
navigable  waters  might  not  be  compensable  under  any 
statute.  A  vacuum  would  exist  as  to  any  injury  which, 
although  occurring  within  the  constitutional  domain  of 
"local  concern,"  was  in  fact  not  covered  by  any  state 
statute.  A  restriction  of  federal  coverage  short  of  the 
limits  of  the  maritime  jurisdiction  could  have  avoided 
defeating  the  objective  of  assuring  a  compensation  remedy 
for  every  injury  on  navigable  waters  only  if  Congress  had 
provided  that  federal  compensation  would  reach  any  case 
not  actually  covered  by  a  state  statute.  But  in  order  to 
have  accomplished  this  result,  the  statute  would  have  had 
to  withdraw  federal  coverage,  not  wherever  a  state  com- 
pensation remedy  "may  be"  validly  provided,  but  only 
wherever  a  state  compensation  remedy  "is"  validly  pro- 
vided. Even  if  a  court  could  properly  read  "may  be"  as 
meaning  "is,"  such  a  reading  would  make  federal  coverage 
in  the  "local  concern"  area  depend  on  whether  or  not  a 
state  legislature  had  taken  certain  action — an  intention 
plainly  not  to  be  imputed  to  a  Congress  whose  recent 
efforts  to  leave  the  matter  entirely  to  the  States  had  twice 
been  struck  down  as  unconstitutional  delegations  of 
congressional  power. 

Finally,  there  would  have  been  no  imaginable  purpose 
in  carving  the  area  of  "local  concern"  out  of  the  federal 
coverage  except  to  leave  the  greatest  possible  number  of 
cases  exclusively  to  the  States.  The  price  of  such  an 
objective  would  have  included  the  adoption  of  whatever 
seemingly  anomalous  distinctions  the  courts  might  have 
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developed  in  articulating  the  contours  of  "local  concern," 
as  well  as  the  risk  of  a  total  failure  of  compensa- 
tion in  cases  within  the  "local  concern"  realm  for  which 
no  state  compensation  had  been  provided.  And  in 
any  event,  a  congressional  purpose  to  leave  the  max- 
imum possible  business  exclusively  to  the  States  would 
negate  the  Court  of  Appeals'  reading  of  the  line  of 
demarcation  as  a  static  one  fixed  at  pre- 1927  constitu- 
tional decisions.  Such  a  purpose  would  require,  rather, 
that  federal  coverage  expand  and  recede  in  harness  with 
developments  in  constitutional  interpretation  as  to  the 
scope  of  state  power  to  compensate  injuries  on  nav- 
igable waters.  But  that  would  mean  that  every  litigation 
raising  an  issue  of  federal  coverage  would  raise  an  issue 
of  constitutional  dimension,  with  all  that  that  implies; 
and  that  each  and  every  award  of  federal  compensation 
would  equally  be  a  constitutionally  premised  denial  of 
state  competence  in  a  like  situation.  We  cannot  con- 
clude that  Congress  imposed  such  a  burden  on  the  admin- 
istration of  compensation  by  thus  perpetuating  the 
confusion  generated  by  Jensen.  To  dispel  that  confu- 
sion was  one  of  the  chief  purposes  of  the  Longshoremen's 
Act. 

We  conclude  that  Congress  used  the  phrase  "if  recov- 
ery ..  .  may  not  validly  be  provided  by  State  law"  in  a 
sense  consistent  with  the  delineation  of  coverage  as  reach- 
ing injuries  occurring  on  navigable  waters.  By  that  lan- 
guage Congress  reiterated  that  the  Act  reached  all  those 
cases  of  injury  to  employees  on  navigable  waters  as  to 
which  Jensen,  Knickerbocker  and  Dawson  had  rendered 
questionable  the  availability  of  a  state  compensation 
remedy.**    Congress  brought  under  the  coverage  of  the 


"The  Committee  reports,  note  10,  supra,  make  no  reference  to 
the  "local  concern"  doctrine  or  the  cases  applying  it.    They  explain 
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Act  all  such  injuries  whether  or  not  a  particular  one  was 
also  within  the  constitutional  reach  of  a  state  workmen's 
compensation  law.^' 

Our  previous  decisions  under  the  Act  are  entirely  con- 
sistent with  our  conclusion.  In  Parker  v.  Motor  Boat 
Sales,  Inc.,  314  U.  S.  244,  an  employee  of  a  seller  of  small 
boats,  maritime  supplies  and  outboard  motors,  hired  pri- 
marily as  a  janitor  and  porter,  was  drowned  when  a  boat  in 
which  he  was  riding  capsized  on  the  James  River  off  Rich- 
mond, Virginia.  The  boat  belonged  to  a  customer  of  his 
employer  and  he  and  a  fellow  employee  were  testing  one  of 
the  employer's  outboard  motors  for  which  the  boatowner 
was  a  prospective  purchaser.  The  Court  of  Appeals 
for  the  Fourth  Circuit  had  held  that  the  employee's 
work  was  "so  local  in  character"  that  Virginia  could 
validly  have  included  it  under  a  state  workmen's  com- 
pensation act,  and  so  had  set  aside  an  award  to  the 
employee's  dependents  under  the  Longshoremen's  Act. 
This  Court  reversed.  We  noted  that  "it  is  not  doubted 
that  Congress  could  constitutionally  have  provided  for 
recovery  under  a  federal  statute  in  this  kind  of  situation. 
The  question  is  whether  Congress  has  so  provided  in  this 


the  problem  in  terms  of  the  limitations  on  the  availability  of  state 
remedies  imposed  by  the  Court's  decisions  in  Jensen,  Knickerbocker, 
and  Dawson. 

^'  We  attach  no  significance  to  Opinion  No.  7,  September  2,  1927, 
of  the  Employees'  Compensation  Commission  (now  the  Bureau  of 
Employees'  Compensation)  stating  that  the  Commission  "will  take  no 
action  under  the  longshoremen's  act  against  an  employer  engaged 
only  in  the  construction  of  vessels  who  does  not  comply  with  the  act, 
nor  against  any  employer  engaged  in  the  construction  and  repair  of 
vessels  who  secures  pa>Tnent  of  compensation  to  employees  while 
employed  on  repair  work  on  a  vessel  in  a  dr>'  dock  or  on  marine  ways." 
The  Department  was  not  foreclosed  in  the  instant  cases  from  changing 
an  interpretation  of  the  statute  which  was  clear  error.  Automobile 
Club  of  Michigan  v.  Commissioner,  353  U.  S.  180. 
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Statute"  in  the  light  of  §  3  (a).  314  U.  S.,  at  248.  The 
Court  held  that  §  3  (a)  did  not  exclude  coverage  under 
the  Act,  saying:  "There  can  be  no  doubt  that  the  purpose 
of  the  Act  was  to  provide  for  federal  compensation  in  the 
area  which  the  specific  decisions  referred  to  [in  the  Senate 
Report — Jensen,  Knickerbocker,  and  Dawson — ]  placed 
beyond  the  reach  of  the  states.  The  proviso  permitting 
recovery  only  where  compensation  'may  not  validly  be 
provided  by  State  law'  cannot  be  read  in  a  manner  that 
would  defeat  this  purpose."  314  U.  S.,  at  249-250.  We 
thus  held  that  whatever  may  be  §  3  (a)'s  "subtraction 
from  the  scope  of  the  Act,"  id.,  at  249,  the  Act's  adoption 
of  the  Jensen  line  between  admiralty  and  state  jurisdic- 
tion as  the  limit  of  federal  coverage  included  no  exception 
for  matters  of  "local  concern." 

In  Davis  v.  Department  of  Labor,  317  U.  S.  249,  a 
structural  steel  worker  engaged  in  dismantling  a  bridge 
across  a  navigable  river  was  cutting  and  stowing  dis- 
mantled steel  in  a  barge  when  he  fell  into  the  river  from 
the  barge  and  was  drowned.  His  dependents  sought  com- 
pensation under  the  state  act  and  this  Court  held  that  it 
could  be  applied.  The  result  was  not  predicated  on  the 
ground  that  the  employment  was  "maritime  but  local," 
and  so  outside  the  coverage  of  the  Longshoremen's  Act. 
Rather  the  Court  viewed  the  case  as  in  a  "twilight  zone" 
where  the  applicability  of  state  law  was  "extremely  difii- 
cult"  to  determine,  and  resolved  the  doubt,  of  course,  in 
favor  of  the  constitutionality  of  the  application  of  state 
law.  At  the  same  time,  the  Court  indicated  that  com- 
pensation might  also  have  been  sought  under  the  Long- 
shoremen's Act  and  that  an  award  under  that  Act  in  the 
very  same  circumstances  would  have  been  supportable, 
pointing  out  that  the  Act  adopts  "the  Jensen  line  of 
demarcation."  317  U.  S.,  at  256.  The  conclusion  that  the 
Longshoremen's  Act  might  have  applied  without  regard 
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to  whether  the  situation  might  be  "maritime  but  local" 
plainly  implies  a  rejection  of  any  reading  of  §  3  (a)  to 
exclude  coverage  in  such  situation. 

The  issue  in  Avondale  Marine  Ways,  Inc.,  v.  Henderson, 
346  U.  S.  366,  was  whether  compensation  was  available 
under  the  Longshoremen's  Act  for  the  death  of  an  em- 
ployee killed  while  engaged  in  the  repair  of  a  vessel  which 
was  then  physically  located  on  land,  but  on  a  marine  rail- 
way. Since  a  marine  railway  was  considered  to  be  a  "dry 
dock,"  the  injury  satisfied  §3  (a)'s  requirement  that  it 
occur  "upon  .  .  .  navigable  waters,"  defined  in  §  3  as 
"including  any  dry  dock."  At  the  same  time,  since  the 
injury  did,  in  a  physical  sense,  occur  on  land,  there  is  little 
doubt  that  a  state  compensation  act  could  validly  have 
been  applied  to  it.  See  State  Commission  v.  Nordenholt 
Corp.,  259  U.  S.  263.  Nevertheless,  this  Court  affirmed 
an  award  of  compensation  under  the  Federal  Act  in  a 
per  curiam  opinion. 

The  legislative  history  and  our  decisions  had  been  read 
consistently  with  the  views  expressed  herein  by  the  Court 
of  Appeals  for  the  Fifth  Circuit  before  the  decisions  in  the 
present  cases.  Judge  Hutcheson  said  for  the  court  in 
De  Bardeleben  Coal  Corp.  v.  Henderson,  142  F.  2d  481, 
483-484: 

"Before  the  Parker  case  was  decided  .  .  .  this 
court,  in  Continental  Casualty  Co.  v.  Lawson,  5  Cir., 
64  F.  2d  802, 804,  announced  the  view  that  the  federal 
compensation  laws  should  be  liberally  construed  to 
cover  every  case  where  the  injury  occurred  on  nav- 
igable waters  and  where  within  the  rule  of  [Jen- 
sen] .  .  .  the  action  would  have  been  in  admiralty. 
In  that  case  we  said: 

"  The  question  whether  jurisdiction  over  a  mari- 
time tort  could  be  asserted  under  the  compensation 
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laws  of  the  states,  or  existed  exclusively  in  admiralty, 
was  an  important  one  when  the  decisions  were  ren- 
dered in  the  Rohde  .  .  .  and  other  similar  cases  .  .  . 
but  since  the  passage  of  this  act  (the  Federal  Work- 
men's Compensation  Act)  the  importance  of  that 
question  has  largely  disappeared.  .  .  .  The  elab- 
orate provisions  of  the  Act,  viewed  in  the  light  of 
prior  Congressional  legislation  as  interpreted  by  the 
Supreme  Court,  leaves  no  room  for  doubt,  as  it 
appears  to  us,  that  Congress  intended  to  exercise  to 
the  fullest  extent  all  the  power  and  jurisdiction  it  had 
over  the  subject-matter.  .  .  .' 

"The  Parker  case,  supra,  substantially  adopts  this 
view  ....  As  the  Parker  case  pointed  out,  it  is 
not  at  all  necessary  now  to  redetermine  the  correct- 
ness vel  non  of  the  Jensen  case  or  of  any  of  [its] 
brood  ....  It  is  sufficient  to  say  that  Congress 
intended  the  compensation  act  to  have  a  coverage 
co-extensive  with  the  limits  of  its  authority  and  that 
the  provision  'if  recovery  .  .  .  may  not  validly  be 
provided  by  State  law'  was  placed  in  the  act  not  as 
a  relinquishment  of  any  part  of  the  field  which  Con- 
gress could  validly  occupy  but  only  to  save  the  act 
from  judicial  condemnation,  by  making  it  clear  that 
it  did  not  intend  to  legislate  beyond  its  constitu- 
tional powers.  ...  In  the  application  of  the  act, 
therefore,  the  broadest  ground  it  permits  of  should 
be  taken.  No  ground  should  be  yielded  to  state 
jurisdiction  in  cases  falling  within  the  principle  of  the 
Jensen  case  merely  because  the  Supreme  Court, 
before  the  Federal  Compensation  Law  went  into 
effect,  did  here  a  little,  there  a  little,  chip  and  whittle 
Jensen  down  in  the  mass  of  conflicting  and  contra- 
dictory decisions  in  which  it  advanced  and  applied 
the  'local  concern'  doctrine  to  save  to  employees 
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injured  on  navigable  waters,  and  otherwise  remedi- 
less, the  remedies  state  compensation  laws  afforded 
them.  .  .  .  This  is  what  we  held  in  the  Lawson 
case,  what  the  Supreme  Court  held  in  the  Parker 
case,  supra.  .  .  ." 

We  turn  finally  to  a  question  raised  only  in  Donovan 
V.  Avondale  Shipyards.  The  employer  contends  that  the 
employee  accepted  benefits  under  the  Louisiana  State 
Compensation  Act  and  that  this  constitutes  an  election 
of  remedies  which  bars  prosecution  of  his  claim  under  the 
Longshoremen's  Act.  Compensation  payments  may  be 
made  under  the  Louisiana  Compensation  Act  without  a 
prior  administrative  proceeding.  Before  the  federal  claim 
was  filed  Avondale  made  payments  to  the  employee  for 
some  two  years  and  three  months  at  the  maximum  rate 
provided  by  the  Louisiana  statute.  The  employee  ac- 
cepted the  checks  which  bore  a  notation  on  their  face 
that  they  were  payments  of  compensation  under  the  state 
act.  In  addition  Avondale  advanced  a  substantial  sum 
to  the  employee  to  be  credited  against  future  compensa- 
tion payments.  Avondale  also  paid  medical  exx)enses  for 
the  employee's  account  in  excess  of  the  maximum  liability 
imposed  by  the  Louisiana  statute.  In  the  compensation 
order  entered  by  Deputy  Commissioner  Donovan  under 
the  Longshoremen's  Act  the  full  amount  of  all  payments 
made  by  the  employer  was  credited  against  the  award, 
and  no  impermissible  double  recovery  is  possible.  We 
hold  that  the  acceptance  of  the  payments  does  not  con- 
stitute an  election  of  the  remedy  under  state  law  pre- 
cluding recovery  under  the  Longshoremen's  Act.  Nothing 
in  the  statute  requires  a  contrary  result.  And  we  agree 
Uiat  the  circumstances  do  not  support  a  finding  of  a  bind- 
ing election  to  look  solely  to  the  state  law  for  recovery. 
Massachusetts  Bonding  d;  Insurance  Co.  v.  Lawson,  149 
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F.  2d  853;  Newport  News  Shipbuilding  <k  Dry  Dock  Co,  v. 
O'Hearne,  192  F.  2d  968;  Western  Boat  Building  Co.  v. 
O'Leary,  198  F.  2d  409." 

The  judgments  of  the  Court  of  Appeals  are  reversed 
and  the  judgments  of  the  District  Courts  are  aflSrmed. 

It  is  so  ordered. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 

Mr.  Justice  Stewart,  whom  Mr.  Justice  Harlan 
joins,  dissenting. 

In  the  Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act,  33  U.  S.  C.  §§  901-950,  Congress  carefully  pro- 
vided for  the  recovery  of  benefits  only  "if  recovery  for  the 
disability  or  death  through  workmen's  compensation  pro- 
ceedings may  not  validly  be  provided  by  State  law."  33 
U.  S.  C.  §  903  (a) .  Now,  thirty-five  years  later,  the  Court 
concludes  that  Congress  did  not  really  mean  what  it  said. 
I  cannot  join  in  this  exercise  in  judicial  legerdemain. 
I  think  the  statute  still  means  what  it  says,  and  what  it 
has  always  been  thought  to  mean — namely,  that  there  can 
be  no  recovery  under  the  Act  in  cases  where  the  State 
may  constitutionally  confer  a  workmen's  compensation 
remedy.  While  the  result  reached  today  may  be  a  desir- 
able one,  it  is  simply  not  what  the  law  provides. 

I  seriously  doubt  whether  statutory  language  as  clear 
as  that  in  33  U.  S.  C.  §  903  (a)  could  ever  be  ignored  in 
the  name  of  effectuating  the  supposed  "Congressional 
desire."     Be  that  as  it  may,  this  particular  statutory  lan- 


*«  Section  5  of  the  Longshoremen's  Act,  33  U.  S.  C.  §  905,  which 
makes  liabihty  under  the  Act  "exclusive  ...  of  all  other  liability  .  .  . 
to  the  employee,  his  legal  representative  .  .  .  and  anyone  otherwise 
entitled  to  recover  damages  ...  at  law  or  in  admiralty  .  .  ."is  not 
involved  in  this  case. 


CALBECK  V,  TRAVELERS  INSURANCE  CO.    133 

114  Stewart,  J.,  dissenting. 

guage  does  in  fact  reflect  the  purpose  of  Congress,  which 
was  only  to  provide  compensation  for  those  whom  this 
Court's  decisions  had  barred  from  the  benefits  of  state 
workmen's  compensation  laws.  And  at  the  time  of  the 
passage  of  this  federal  law  the  Court  had  squarely  held, 
as  Congress  well  knew,  that  state  workmen's  compensa- 
tion remedies  were  constitutionally  available  to  workers 
who,  as  in  the  present  cases,  were  engaged  in  new  ship 
construction  on  navigable  waters. 

The  Longshoremen's  and  Harbor  Workers'  Compensa- 
tion Act  was  the  culmination  of  a  series  of  events  begin- 
ning with  this  Court's  decision  in  Southern  Pacific  Co.  v. 
Jensen,  244  U.  S.  205,  which  held  that  the  New  York 
Workmen's  Compensation  Act  could  not  constitutionally 
be  applied  to  a  stevedore  unloading  a  vessel  on  navigable 
waters,  because  to  do  so  would  impair  the  uniformity  of 
the  general  maritime  law.  Within  five  months  after 
the  Jensen  decision  Congress  passed  legislation  which 
attempted  to  give  injured  maritime  employees  "the  rights 
and  remedies  under  the  workmen's  compensation  law  of 
any  State."  40  Stat.  395.  This  legislation  was  declared 
unconstitutional  as  an  invalid  attempt  to  delegate  federal 
power  to  the  States.  Knickerbocker  Ice  Co.  v.  Stewart, 
253  U.  S.  149.  A  second  statute,  42  Stat.  634,  similar 
in  approach  to  the  first,  was  declared  invalid  in  Washing- 
ton  V.  Dawson  <k  Co.,  264  U.  S.  219. 

Meanwhile,  the  Court  was  backing  away  somewhat 
from  Jensen  by  recognizing  that  where  the  general  em- 
ployment and  particular  activities  connected  with  an 
injury  or  death  were  local  in  character,  though  maritime 
in  nature,  state  law  could  provide  redress  without  dis- 
turbing the  uniformity  of  the  general  maritime  law.  The 
maritime  but  local  doctrine,  first  applied  in  connection 
with  a  state  wrongful  death  statute.  Western  Fuel  Co.  v. 
Garcia,  257  U.  S.  233,  provided  the  basis  for  holding  that 
a  state  compensation  act  could  be  applied  to  a  worker 
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engaged  in  the  construction  of  a  new  vessel  which,  while 
uncompleted,  was  afloat  on  navigable  waters.  Grant 
Smith-Porter  Ship  Co.  v.  Rohde,  257  U.  S.  469/ 

Against  this  background  Congress  made  its  third  and 
ultimately  successful  attempt  to  provide  compensation 
for  maritime  employees  deprived  by  the  Jensen  rule  of 
state  compensation  remedies.  Seizing  upon  a  suggestion 
made  by  the  Court  in  WcLshington  v.  Dawson  &  Co.,  supra. 
Congress  turned  its  attention  in  the  direction  of  a  uni- 
form federal  compensation  act.  The  Longshoremen's 
and  Harbor  Workers'  Compensation  Act  was  the  result. 
In  the  previous  two  attempts  to  circumvent  Jensen  Con- 
gress had  indicated  its  belief  that  the  compensation 
remedy  could  best  be  supplied  by  the  States,  It  is 
obvious  that  in  the  new  Act  Congress  did  not  depart  from 
this  basic  approach,  either  by  making  federal  law  appli- 
cable where  state  law  could  apply,  or  by  giving  the 
injured  employee  a  choice  of  remedies*  C<)ngress  had 
simply  been  informed  by  decisions  of  this  Court  that  a 
compensation  remedy  could  be  provided  for  certain  mari- 
time  injuries  only  through  a  uniform  federal  law,  and  the 
federal  legislation  was  enacted  only  to  fill  the  gap  created 
by  those  decisions. 

The  legislative  materials  connected  with  the  Act  fully 
support  this  conclusion.  It  was  repeatedly  emphasized 
that  the  purpose  of  the  Act  was  to  provide  a  compensa- 
tion remedy  for  those  who  could  not  obtain  such  relief 
under  state  law.  *lf  longshoremen  could  avail  them- 
selves of  the  benefits  of  State  compensation  laws,  there 
would  be  no  occasion  for  this  legislation,-  but,  unfortu- 


^  During  this  same  period  the  Court  consistently  held  that  the 
principles^  of  JenMen  prohibited  the  application  of  state  compensation 
laWB  to  workers  engag^  in  the  repair  of  existing  vessels.  Robins 
Dry  Dock  dt  Repair  Co.  v.  DM,  266  U.  8.  449;  Gonsalvei  v.  Mone 
Dry  Dock  ^  RepaiT  Co.,  266  U.  8.  171  j  Gffcrt  Lakes  Dredge  ^ 
Dock  Co.  V.  Kierejewshi,  261  U.  8.  479. 
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nately,  they  are  excluded  from  these  laws  by  reason  of 
the  character  of  their  employment;  and  they  are  not  only 
excluded  but  the  Supreme  Court  has  more  than  once 
held  that  Federal  legislation  can  not,  constitutionally,  be 
enacted  that  will  apply  State  laws  to  this  occupation." 
S.  Rep.  No.  973,  69th  Cong.,  1st  Sess.,  at  16.  "The  com- 
mittee .  .  .  reconmiends  that  this  humanitarian  legisla- 
tion be  speedily  enacted  into  law  so  that  this  class  of 
workers,  practically  the  only  class  without  the  benefit  of 
workmen's  compensation,  may  be  afforded  this  protec- 
tion   "   H.  R.  Rep.  No.  1190, 69th  Cong.,  1st  Sess.,  at  3. 

The  chairman  of  the  subcommittee  conducting  hearings 
on  the  bill  categorically  stated  that  "we  are  proceeding 
on  the  theory  that  these  people  can  not  be  compensated 
under  the  New  York  compensation  law  or  any  other  com- 
pensation law."  Hearings  before  a  Subconmiittee  of  the 
Senate  Judiciary  Committee  on  S.  3170,  69th  Cong.,  1st 
Sess.,  at  84.  Similar  statements  were  made  by  those  who 
spoke  during  the  conmiittee  hearings  on  the  proposed  leg- 
islation.^ Several  witnesses  pointed  out  that  the  statute 
applied  to  but  two  categories  of  workers,  longshoremen 
and  those  involved  in  ship  repair,'  the  classes  of  employees 
denied  relief  under  state  compensation  acts  by  the  Jensen 
case  and  the  decisions  which  followed  it.* 


*  Hearings  before  the  House  Judiciary  Committee  on  H.  R.  9498, 
Cong.,  1st  Sess.,  at  39,  118;  Hearings  before  a  Subcommittee  of 

the  Senate  Judiciary  Committee  on  S.  3170,  69th  Cong.,  1st  Sess.,  at 
22,  25-27,  31,  38,  85. 

'  Hearings  before  the  House  Judiciary  Committee  on  S.  3170,  69th 
Cong.,  1st  Sess.,  at  141 ;  Hearings  before  the  House  Judiciary  Com- 
mittee on  H.  R.  9498,  69th  Cong.,  1st  Sess.,  at  44,  119;  Hearings 
before  a  Subcommittee  of  the  Senate  Judiciary  Committee  on  S.  3170, 
69th  Cong.,  1st  Sess.,  at  80. 

*  The  Court  places  heavy  reliance  on  the  deletion  of  the  so-called 
"local  concern"  language  from  the  original  bill,  pointing  out  that  this 
language  had  been  objected  to  as  vague  and  uncertain.  But  it  is 
apparent  that  the  objections  went  to  the  possibility  that  the  language 


136  OCTOBER  TERM,  1961. 

Stewart,  J.,  dissenting.  370 U.S. 

The  meaning  of  33  U.  S.  C.  §  903  (a)  can  hardly  be 
deemed  a  question  of  first  impression.  In  the  thirty-five 
years  since  its  enactment  this  provision  has  been  before 
the  Court  many  times.  The  Court  has  consistently  said 
that  the  Act  does  not  apply  to  injuries  on  navigable 
waters  where  a  State  can  constitutionally  provide  a  com- 
pensation remedy.  All  the  commentators  have  agreed.* 
And  the  administrators  of  the  Act  have  so  held,  specifi- 
cally with  respect  to  new  ship  construction  .• 

In  order  to  avoid  the  harsh  results  which  the  uncer- 
tainties of  this  statutory  provision  could  sometimes  pro- 
duce, the  Court  in  Davis  v.  Department  of  Labor,  317 
U.  S.  249,  developed  the  theory  of  the  twilight  zone. 
There  we  reversed  a  decision  of  the  Washington  Supreme 
Court  which  had  held  that  a  State  could  not  constitu- 
tionally make  a  compensation  award  to  the  widow  of  a 
workman  drowned  in  a  navigable  river  while  dismantling 
a  drawbridge.  Relying  on  the  language  of  §  903  (a)  the 
Court  pointed  out  that  "Congress  made  clear  its  purpose 
to  permit  state  compensation  protection  whenever  possi- 
ble... ."  /d.,  at  252-253.  The  Court  went  on  to  note  that 
harbor  workers  and  longshoremen  were  clearly  protected 
by  the  Federal  Act  but  that  "employees  such  as  decedent 


"except  employment  of  local  concern  and  of  no  direct  relation  to 
navigation  and  commerce"  might  not  accurately  define  the  line  beyond 
which  state  law  could  be  applied — a  difficulty  which  was  easily 
removed  by  making  the  statute  inapplicable  where  a  remedy  could 
"validly  be  provided  by  State  law." 

°See  Gilmore  and  Black,  Admiralty,  346;  Robinson,  Admiralty, 
110;  Rodes,  Workmen's  Compensation  for  Maritime  Employees: 
Obscurity  in  the  Twilight  Zone,  68  Harv.  L.  Rev.  637,  638-639;  Mor- 
rison, Workmen's  Compensation  and  the  Maritime  Law,  38  Yale  L.  J. 
472,  500;  Comment,  67  Yale  L.  J.  1205,  1210-1211. 

«  See  Opinion  No.  7,  September  2, 1927,  of  the  Employees'  Compen- 
sation Commission,  discussed  in  n.  15  of  the  Court's  opinion,  ante,  p. 
127.    This  ruling  was  followed  until  1959,  a  span  of  thirty-two  yeart^. 
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here,  occupy  that  shadowy  area  within  which,  at  some 
undefined  and  undefinable  point,  state  laws  can  validly 
provide  compensation."  It  was  noted  that  both  the  Fed- 
eral Act  and  the  state  compensation  statute  "show  clearly 
that  neither  was  intended  to  encroach  on  the  field  occu- 
pied by  the  other."  /rf.,  at  255.  Since  this  "jurisdic- 
tional dilemma"  made  it  difficult  for  an  injured  worker 
to  determine  on  which  side  of  the  line  his  particular  case 
fell,  the  result  in  some  cases  had  been  that  he  obtained 
no  compensation  at  all.  In  this  "twilight  zone"  where 
the  facts  of  a  given  case  might  place  an  injured  worker 
on  either  side  of  the  line,  the  Court  held  that  it  would 
give  great  weight  to  the  administrative  findings  in  cases 
brought  under  the  Federal  Act,  and  to  the  presumption 
of  constitutionality  in  cases  arising  under  state  statutes. 
Because  of  this  presumption  of  constitutionality  the 
claimant  in  Davis  was  allowed  her  state  remedy.^ 

Whatever  else  may  be  said  of  the  Davis  decision,  it 
thus  clearly  rested  on  a  construction  of  the  statute 
precisely  opposite  to  that  adopted  by  the  Court  today. 
Indeed,  if  today's  decision  is  correct,  then  there  was  no 
reason  for  the  "twilight  zone"  doctrine  worked  out  with 
such  travail  in  Davis,  For  the  Court  now  holds  that  the 
problem  which  led  to  the  Davis  decision  never  really 
existed.  Yet  as  recently  as  1959  the  Court  began  a  per 
curiam  opinion  with  this  topic  sentence:  "By  its  terms, 
the  Longshoremen's  and  Harbor  Workers'  Compensation 
Act  does  not  apply  'if  recovery  for  the  disability  or  death 
through  workmen's  compensation  proceedings  may  .  .  . 
validly  he  provided  by  State  law,'  "    Hahn  v.  Ross  Island 


'To  achieve  the  result  reached  in  Davis  after  today's  decision 
would  require  the  Court  to  ignore  still  another  provision  of  the 
Federal  Act — §  905 — which  makes  federal  compensation  the  exclusive 
remedy  when  the  Federal  Act  is  clearly  apphcable. 

663026  0-62- 1 3 
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Sand  &  Gravel  Co.,  358  U.  S.  272.  Today  the  Court 
simply  removes  these  "terms"  from  the  Act." 

In  my  view  the  decision  of  the  Court  of  Appeals  in 
these  cases  was  correct.  For  almost  forty  years  it  has 
been  unequivocally  recognized  that  for  those  employed  on 
new  ship  construction  recovery  for  disability  or  death 
through  workmen's  compensation  may  validly  be  pro- 
vided by  state  law.  Orant  Smith-Porter  Ship  Co.  v. 
Rohde,  supra.  In  one  of  the  cases  before  us  the  claimant 
has  actually  been  paid  benefits  under  the  Louisiana  Com- 
pensation Act.  In  the  other  a  claim  under  the  Texas  Act 
is  pending  and  would  clearly  be  allowed.  See  Travelers 
Ins.  Co.  v.  Gonzalez,  351  S.  W.  2d  374.  These  cases, 
therefore,  were  not  by  any  stretch  of  the  imagination 
within  the  twilight  zone.  The  Federal  Act  is  thus  by  its 
terms  inapplicable. 

I  would  affirm. 


■  The  Ck)urt'8  opinion  places  heavy  rehance  on  Parker  v.  Motor 
Boat  Sales,  314  U.  S.  244.  I  cannot  understand  why.  For  in  Parker 
the  Court  recognized  that  the  proviso  in  §  903  (a)  was  "a  subtrac- 
tion from  the  scope  of  the  Act."  Id.,  at  249.  The  Court  today  holds 
to  the  contrary.  Moreover,  any  possible  doubt  as  to  the  basis  of 
the  Parker  decision  was  resolved  in  Davis,  where  the  Court  explained 
Parker  in  terms  of  the  twilight-aone  rule.    317  U.  S.,  at  257. 


LANZA  V.  NEW  YORK.  139 

Opinion  of  the  Court. 

LANZA  V.  NEW  YORK. 

CERnORARI  TO  THE  COURT  OF  APPEALS  OF  NEW  YORK. 
No.  236.    Argued  April  2,  1962.~Decided  June  4,  1962. 

Petitioner  was  convicted  in  a  state  court  of  violating  a  state  statute 
by  willfully  refusing  to  answer  pertinent  questions  of  a  duly  con- 
stituted legislative  committee  conducting  an  authorized  legislative 
investigation,  after  he  had  been  given  immunity  from  prosecution. 
In  this  Court,  he  contended  that  his  conviction  violated  the  Due 
Process  Clause  of  the  Fourteenth  Amendment  because  a  conversa- 
tion which  he  had  with  his  brother  in  a  public  jail,  where  the  latter 
was  confined,  was  intercepted  without  their  knowledge  by  state 
officials  through  an  electronic  listening  device  and  a  transcript  of 
the  conversation  was  used  by  the  legislative  conmiittee  in  inter- 
rogating petitioner.  The  State's  highest  court  certified  that  it 
had  passed  upon  this  claim  and  held  that  petitioner's  constitutional 
rights  were  not  violated.  However,  the  record  showed  that  at  least 
two  of  the  questions  which  petitioner  was  convicted  of  refusing 
to  answer  were  not  related  in  any  way  to  the  intercepted  conversa- 
tion, and  refusal  to  answer  either  of  these  questions  was  sufficient 
to  support  the  judgment.  Held:  The  constitutional  claim  asserted 
by  petitioner  is  not  tendered  by  the  record  in  this  case,  and  the 
judgment  is  affirmed.    Pp.  139-147. 

9  N.  Y.  2d  895,  175  N.  E.  2d  833,  affirmed. 

Leo  Pjefjer  and  /aco6  D.  Fuchsberg  argued  the  cause 
and  filed  briefs  for  petitioner. 

H.  Richard  Uviller  argued  the  cause  for  respondent. 
With  him  on  the  briefs  was  Frank  S,  Hogan. 

Mr.  Justice  Stewart  delivered  the  opinion  of  the 
Court. 

On  February  13,  1957,  the  petitioner  paid  a  visit  to  his 
brother,  who  was  then  confined  in  a  New  York  jail.  The 
two  conversed  in  a  room  at  the  jail  set  aside  for  such 
visits.  Six  days  later  the  petitioner's  brother  was  released 
from  custody  by  order  of  one  member  of  the  State  Parole 
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Commission,  under  rather  unusual  circumstances.^  This 
prompted  a  committee  of  the  New  York  Legislature  to 
hold  an  investigation  of  possible  corruption  in  the  state 
parole  system.* 

During  the  course  of  the  committee's  investigation,  the 
petitioner  was  called  to  testify.  He  appeared,  accom- 
panied by  counsel.  After  granting  the  petitioner  immu- 
nity from  prosecution,  as  permitted  by  state  law,*  the 
committee  directed  him  to  answer  several  questions. 
For  refusing  to  answer  these  questions  the  petitioner  was 
indicted,  tried  and  convicted  under  a  provision  of  the 
criminal  law  of  New  York.^  His  conviction  was  affirmed 
on  review  by  the  New  York  courts.**    We  granted  certio- 


^  Four  parole  officers  had  concurred  in  a  report  finding  that  the 
petitioner's  brother  was  "not  a  fit  subject  for  restoration  to  parole." 
This  report  had  been  endorsed  by  three  superiors  in  the  Division  of 
Parole.  Shortly  after  receiving  these  recommendations  a  member 
of  the  Commission  ordered  the  petitioner's  brother  released. 

'  The  committee  was  the  Joint  Legislative  Committee  on  Govern- 
ment Operations,  created  by  the  New  York  Legislature  in  1955. 
This  committee  was  endowed  with  "full  power  and  authority  to  inves- 
tigate, inquire  into  and  examine  the  management  and  affairs  of  any 
department,  board,  bureau,  conunission  ...  of  the  state,  and  all 
questions  in  relation  thereto  .  .  .  ."  The  committee  was  specifically 
authorized  to  investigate  "the  administration  of  state  and  local  laws 
and  the  detection  and  prevention  of  unsound,  improper  or  corrupt 
practices  in  connection  therewith." 

» New  York  Penal  Law  §§  381,  584,  2447. 

*  New  York  Penal  Law  §  1330:  "A  person  who  being  present  before 
either  house  of  the  legislature  or  any  committee  thereof  authorized  to 
summon  witnesses,  wilfully  refuses  to  be  sworn  or  affirmed,  or  to 
answer  any  material  and  proper  question,  or  to  produce  upon  reason- 
able notice  any  material  and  proper  books,  papers,  or  documents  in 
his  possession  or  under  his  control,  is  guilty  of  a  misdemeanor." 

*  The  Appellate  Division  modified  the  judgment  by  directing  that 
the  terms  imposed  on  the  several  counts  of  the  indictment  be  served 
concurrently.  10  App.  Div.  2d  315,  199  N.  Y.  S.  2d  598.  The  New 
York  Court  of  Appeals  modified  the  judgment  further,  holding  that 
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rari,  368  U.  S.  918,  to  consider  the  petitioner's  claim  that 
he  could  not  constitutionally  be  punished  for  refusing  to 
answer  the  questions  put  to  him  by  the  state  legislative 
committee,  because  the  conversation  he  had  had  with  his 
brother  in  jail  had  been  electronically  intercepted  and 
recorded  by  officials  of  the  State,  and  a  transcript  of  that 
conversation  had  furnished  the  basis  of  the  committee's 
questions.  For  the  reasons  which  follow,  we  hold  that 
this  constitutional  claim  is  not  valid,  and  we  accordingly 
affirm  the  judgment  before  us. 

The  record  does  not  make  clear  the  precise  circum- 
stances under  which  the  conversation  in  the  jail  between 
the  petitioner  and  his  brother  was  overheard  and  tran- 
scribed. The  State  concedes,  however,  that  an  electronic 
device  was  installed  in  the  room  at  the  Westchester 
County  Jail  where  the  two  conversed  on  February  13, 
1957,  that  without  their  knowledge  their  conversation  was 
thereby  overheard  and  transcribed  by  jail  officials,  and 
that  a  transcript  of  the  conversation  was  in  the  hands 
of  the  legislative  committee  when  the  petitioner  was 
summoned  to  testify. 

The  petitioner  has  not  questioned  the  power  of  the 
state  legislative  committee  to  conduct  an  investigation 
into  whether  the  state  parole  system  was  being  adminis- 
tered honestly  and  evenhandedly,  nor  has  he  questioned 
the  good  faith  or  propriety  of  the  particular  investigation 
which  gave  rise  to  the  present  case.  His  argument  is 
simply  that  the  interception  of  the  jail  conversation  was  a 
violation  of  those  principles  of  the  Fourth  Amendment 
which  have  found  recognition  in  the  Due  Process  Clause 
of  the  Fourteenth,  that  it  was  accordingly  impermissible 
for  the  state  legislative  committee  to  make  use  of  the 
transcript  of  that  conversation  in  interrogating  him,  and 

the  petitioner  had  committed  but  a  single  crime  in  refusing  to  answer 
the  various  questions  put  to  him  by  the  committee.  9  N.  Y.  2d  895, 
216  N.  Y.  S.  2d  706,  175  N.  E.  2d  833. 
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that  New  York  therefore  denied  him  due  process  of  law 
by  convicting  him  for  refusing  to  answer  the  committee's 
questions.* 

The  Fourth  Amendment  specifically  insures  the  *Vight 
of  the  people  to  be  secure  in  their  persons^  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures," 
by  federal  officers.  We  may  take  it  as  settled  that  the 
Fourteenth  Amendment  gives  to  the  people  like  protec- 
tion against  the  conduct  of  the  officials  of  any  State. 
Mapp  V.  Ohio,  367  U.  S.  643;  Elkins  v.  United  States, 
364  U.  S.  206;  Wolf  v.  Colorado,  338  U.  S.  25. 

The  petitioner's  argument  thus  necessarily  begins  with 
two  assumptions:  that  the  visitors*  room  of  a  public  jail 
is  a  constitutionally  protected  area,  and  that  surreptitious 
electronic  eavesdropping  under  certain  circumstances  may 
amount  to  an  unreasonable  search  or  seizure.  As  to  the 
second  there  can  be  no  doubt.  This  Court  through  the 
years  has  not  taken  a  literal  or  mechanical  approach  to 
the  question  of  what  may  constitute  a  search  or  seizure/ 
And  as  Fecently  as  last  Term  we  specifically  held  that  elec- 
tronic eavesdropping  by  federal  officers,  accomplished  by 
physical  intrusion  into  the  wall  of  a  house,  violated  the 


•  The  New  York  Court  of  Appeals  made  clear  that  it  had  paased 
upon  tbiB  federal  constitutioDa!  ctaim,  and  that  its  judgment  wa£  not 
baaed  upon  an  independent  state  ground.  Its  amended  remit titur 
wia  aa  follows: 

"Upon  the  appeal  herein  there  was  presented  and  necessarily  passed 
upon  a  question  under  the  Constitution  of  the  United  States,  viz.: 
Defendant  argued  that  the  imposition  of  penal  sanctiong  for  hia  refuial 
to  anewer  certain  questjone  deprived  him  of  liberty  witJiout  due 
proceta  of  law  in  violation  of  the  Fourteenth  Amendment.  The  Court 
of  Appeals  held  that  defendant's  constitutional  rights  were  not 
violated/' 

^Mv§Hhome  Lumber  Co.  v.  United  States,  251  U,  S.  385;  lap 
V,  United  Statu,  328  U.  8.  624;  cf.  Irvine  \\  California,  347  U.  8. 
128,  J  32;  fee  abo  Nimi£in  v*  Diitrict  of  Cidumbia,  73  App,  D.  C.  85, 
1 15  F.  2d  690;  McOinnk  v,  Uf^ed  States,  227  F  2d  508. 
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Fourth  Amendment  rights  of  the  occupants.    Silverman 
V.  United  States,  365  U.  S.  505. 

But  to  say  that  a  public  jail  is  the  equivalent  of  a  man's 
'*hou8e"  or  that  it  is  a  place  where  he  can  claim  constitu- 
tional immunity  from  search  or  seizure  of  his  person,  his 
papers,  or  his  effects,  is  at  best  a  novel  argument.  To  be 
sure,  the  Court  has  been  far  from  niggardly  in  construing 
the  physical  scope  of  Fourth  Amendment  protection.  A 
business  office  is  a  protected  area,*  and  so  may  be  a  store.* 
A  hotel  room,  in  the  eyes  of  the  Fourth  Amendment,  may 
become  a  person's  "house,"  ^**  and  so,  of  course,  may  an 
apartment."  An  automobile  may  not  be  unreasonably 
searched."  Neither  may  an  occupied  taxicab."  Yet, 
without  attempting  either  to  define  or  to  predict  the  ulti- 
mate scope  of  Fourth  Amendment  protection,  it  is  obvious 
that  a  jail  shares  none  of  the  attributes  of  privacy  of 
a  home,  an  automobile,  an  office,  or  a  hotel  room.  In 
prison,  official  surveillance  has  traditionally  been  the 
order  of  the  day.^^    Though  it  may  be  assumed  that  even 

•SilveHhome  Lumber  Co,  v.  United  States,  251  U.  S.  385;  Gotded 
V.  United  States,  255  U.  S.  298. 

»  Amo8  V.  United  States,  255  U.  S.  313 ;  Davis  v.  United  States,  328 
U.  S.  582. 

^^Lustig  V.  United  States,  338  U.  S.  74;  United  States  v.  Jeffers, 
342  U.  S.  48. 

"  Jones  V.  United  States,  362  U.  S.  257. 

^^Gambino  v.  United  Stages,  275  U.  S.  310;  Carroll  v.  United 
States,  267  U.  S.  132;  Brinegar  v.  United  States,  338  U.  S.  160;  Henry 
V.  United  States,  361  U.  S.  98. 

"  Rios  V.  United  States,  364  U.  S.  253. 

**N.  Y.  Correction  Law  §500-c  provides,  in  part:  "Convicts 
under  sentence  shall  not  be  allowed  to  converse  with  any  other  person, 
except  in  the  presence  of  a  keeper." 

The  N.  Y.  State  Commission  of  Correction,  Regulations  for  Manage- 
ment of  County  Jails  (Revised  1953  ed.),  provide,  in  part: 

"All  parts  of  the  jail  should  be  frequently  searched  for  contraband. 

[Footnote  14  continued  on  p.  Ij^] 
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in  a  jail,  or  perhaps  especially  there,  the  relationships 
which  the  law  has  endowed  with  particularized  confiden- 
tiality must  continue  to  receive  unceasing  protection," 
there  is  no  claimed  violation  of  any  such  special  relation- 
ship here. 

But  even  if  we  accept  the  premise  that  the  room  at  the 
jail  where  the  petitioner  and  his  brother  conversed  was 
an  area  immunized  by  the  Constitution  from  unreason- 
able search  and  seizure,  and  even  though  we  put  to  one 
side  questions  as  to  the  petitioner's  standing  to  complain,^** 


"A  thorough  search  should  be  made  of  all  packages  to  prevent 
forbidden  articles  being  smuggled  into  the  jail.  The  number  of 
articles  permitted  to  be  taken  into  the  jail  should  be  kept  to  a  mini- 
mum. Saws  have  been  secreted  in  bananas,  in  the  soles  of  shoes, 
under  the  peaks  of  caps,  and  drugs  may  be  secreted  in  cap  visors, 
under  postage  stamps  on  letters,  in  cigars  and  various  other  ways. 
Constant  vigilance  is  necessary  if  your  jail  is  to  be  kept  safe. 

''Cells  should  be  systematically  searched  for  materials  which  would 
serve  as  a  weapon  or  medium  of  self-destruction  or  escape.  Razor 
blades  are  small  and  easily  concealed. 

"The  law  requires  that  visitors  be  carefully  supervised  to  prevent 
passing  in  of  weapons,  tools,  drugs,  hquor  and  other  contraband. 

"In  jails  where  a  visitors'  booth  is  provided,  the  safe-keeping  of 
prisoners,  especially  those  held  for  serious  crimes,  will  be  best 
insured  if  the  booths  are  used  for  visits.  Where  there  are  no  booths, 
and  where  prisoners  are  permitted  to  receive  visitors  in  the  corridors 
or  jailer's  office,  visits  should  be  closely  supervised.  Experience  has 
shown  that  laxity  in  supervising  visitors  and  searching  packages  has  re- 
sulted in  escapes,  assaults  on  officers  and  serious  breaches  of  discipline." 

"Cf.  Lanza  v.  N.  F.  S.  Joint  Legis.  Comm.,  3  N.  Y.  2d  92,  164 
N.  Y.  S.  2d  9,  143  N.  E.  2d  772,  affirming  3  App.  Div.  2d  531,  162 
N.  Y.  S.  2d  467;  Matter  of  Renter,  4  App,  Div.  2d  252,  164  N.  Y.  S. 
2d  534;  see  Coplon  v.  United  States,  89  U.  S.  App.  D.  C.  ia3,  191  F. 
2d  749. 

>«  See  Jones  v.  United  States,  362  U.  S.  257. 
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the  petitioner's  argument  would  still  carry  far  beyond  any 
decision  which  this  Court  has  yet  rendered.  The  case 
before  us  bears  no  resemblance  to  such  cases  as  Leyra  v. 
Denno,  347  U.  S.  556,  where  a  State  attempted  to  use  as 
evidence  in  a  criminal  trial  a  confession  which  had  been 
elicited  by  trickery  from  the  defendant  while  he  was  in 
jail.  See  also  Spano  v.  New  York,  360  U.  S.  315.  We 
do  not  have  here  the  introduction  into  a  state  criminal 
trial  of  evidence  which  is  claimed  to  have  been  unconsti- 
tutionally seized,  as  in  Mapp  v.  Ohio,  367  U.  &.  643.  See 
Rochin  v.  California,  342  U.  S.  165.  Nor  is  this  a  case 
where  it  is  claimed  that  the  evidence  actually  offered  at 
a  trial  was  procured  through  knowledge  gained  from  what 
had  been  unlawfully  obtained — the  "fruit  of  the  poisonous 
tree."    Cf .  Nardone  v.  United  States,  308  U.  S.  338. 

Here  no  such  evidence  was  ever  introduced  in  a  prose- 
cution against  the  petitioner.  Rather,  the  petitioner  was 
convicted  for  willfully  refusing  to  answer  the  pertinent 
questions  of  a  duly  constituted  legislative  committee  in 
the  conduct  of  an  authorized  legislative  investigation, 
after  having  been  given  immunity  from  prosecution.  To 
hold  that  the  petitioner  could  not  constitutionally  be 
convicted  for  refusing  to  answer  such  questions  simply 
because  they  related  to  a  conversation  which  had  been 
unlawfully  overheard  by  other  state  officials  would  thus 
be  a  completely  unprecedented  step. 

The  ultimate  disposition  of  this  case,  however,  does 
not  demand  consideration  of  whether  such  a  step  might 
ever  be  constitutionally  required.  For  even  if  all  the 
other  doubtful  issues  should  be  resolved  in  the  petitioner's 
favor,  the  record  conclusively  shows  that  at  least  two  of 
the  questions  which  the  committee  asked  him  were  not 
related  in  any  way  to  the  intercepted  conversation.  The 
petitioner  was  asked  to  whom  he  had  talked  in  February, 
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1957,  about  releasing  his  brother  on  parole**^  He  was 
asked  to  describe  the  efforts  he  had  made  to  assist  in 
obtaining  his  brother's  release/*  Not  only  is  it  apparent 
on  their  face  that  these  questions  were  not  dependent 
upon  the  conversation  overheard  at  the  jail,  but  com- 
mittee counsel  unequivocally  so  testified  at  the  peti- 
tioner's trial/'  Costello  y.  United  States,  365  U.  S.  265, 
279-280.  Refusal  to  answer  either  of  these  questions 
fully  supports  the  judgment  as  modified  by  the  New  York 
courts/^     Whitfield  v.  Ohio,  297  U.  S,  431,  438. 

Moreover  J  the  record  contains  no  basiB  for  supposing 
that  the  committee  would  not  have  called  the  petitioner 
to  testify,  had  it  not  been  in  possession  of  a  transcript  of 
the  recorded  jail  conversation — assuming^  arguendo,  that 
such  an  attenuated  connection  would  help  the  petitioner's 
case*  See  Costello  v.  United  States,  supra.  Indeed,  it 
is  reasonable  to  infer  that  the  petitioner  would  have  been 
interrogated  even  if  the  transcript  of  the  conversation  had 
not  existed.  The  comniittee  knew  of  the  suspicious  cir* 
cumstances  surrounding  the  release  of  the  petitioner's 
brother./'*  The  committee  knew  that  the  petitioner  had 
been  one  of  the  three  visitors  the  brother  had  had  during 


*^  *'Mr.  Lanza,  please  tell  the  committee  the  name  of  anybody  with 
whom  you  spoke  during  the  month  of  February  1957  about  the  resto- 
ration to  parole  of  your  brother  Joseph  Lanza." 

*'  "On  February  5,  1957,  your  brother  Joseph  Lanza  was  arrested 
and  returned  to  prison  chaiiged  with  a  violation  of  parole.  Tell  the 
committee,  please,  any  and  all  efforts  extended  by  you  to  assist  in 
ob!:aining  the  release  of  your  brother  Joseph  Lama  on  parole  or  his 
restoration  to  parole." 

li  MQ  Yoy  g^y  ijj^^  y^y  ^^  jjQ^  gather  any  material  from  the  tapes 
upon  which  to  predicate  that  question^  Mr.  Baoman?  A.  I  have 
laid  and  I  say;  Mr.  Direnzo,  that  that  question  as  well  as  the  previous 
one  wan  not  based  upon  any  material  in  the  tapes. 

"Q.  You  are  sure  about  that?    A.  Yes/' 

**  See  note  5. 

"See  note  L 
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his  stay  in  jail.**  And  the  record  shows  that  the  com- 
mittee had  other  independent  information  which  could 
have  occasioned  the  petitioner's  interrogation.  In  short, 
we  conclude  that  the  ultimate  constitutional  claim 
asserted  in  this  case,  whatever  its  merits,  is  simply  not 
tendered  by  this  record. 

Affirmed, 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Harlan,  concurring. 

I  do  not  understand  anything  in  the  Court's  opinion  to 
suggest  either  that  the  Fourteenth  Amendment  "incor- 
porates" the  provisions  of  the  Fourth,  or  that  the  'liberty" 
assured  by  the  Fourteenth  Amendment  is,  with  respect 
to  "privacy,"  necessarily  coextensive  with  the  protections 
a£forded  by  the  Fourth.  On  that  premise,  I  join  the 
Court's  opinion. 

Memorandum  opinion  of  Mr.  Chief  Justice  Warren. 

I  agree  with  Mr.  Justice  Brennan  that  the  decision 
of  the  New  York  courts  comes  to  us  resting  firmly  upon 
an  independent  state  ground  and  I  therefore  join  his 
memorandum  opinion.  However,  because  the  opinion 
of  the  Court  departs  from  our  practice  of  refusing  to  reach 
constitutional  questions  not  necessary  for  decision,  I  deem 
it  appropriate  to  add  a  few  words. 

Unquestionably,  all  that  the  Court's  opinion  decides 
is  that  since  two  of  the  questions  asked  petitioner  by 


**  The  others  were  the  brother's  wife  and  his  lawyer. 
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the  Committee  were  not  in  any  way  related  to  the 
intercepted  conversation,  the  refusal  to  answer  those 
questions  alone  "fully  supports  the  judgment  as  modified 
by  the  New  York  courts."  Ante,  p.  146.  Despite  the 
fact  that  this  holding  deprives  the  Court  of  jurisdiction 
to  intimate  views  on  the  other,  more  serious  problems  of 
constitutional  dimension  presented  by  the  record,  Herb  v. 
Pitcaim,  324  U.  S.  117;  Enterprise  Irrigation  District  v. 
Farmers  Mutual  Canal  Co.,  243  U.  S.  157;  Murdoch 
v.  Memphis,  20  Wall.  590,  and  would  warrant  dismissing 
the  writ  as  improvidently  granted,  Bern  v.  New  York 
State  Thruway  Authority,  369  U.  S.  147;  Atchley  v.  Cali- 
fomia,  366  U.  S.  207,  the  opinion  undertakes,  as  Mr.  Jus- 
tice Brennan  characterizes  it,  a  "gratuitous  exposition" 
upon  those  more  difficult  constitutional  problems  origi- 
nally thought  presented  for  decision.  These  expressions 
of  dicta  are  in  a  form  which  can  only  lead  to  misunder- 
standing and  confusion  in  future  cases.  Such  dicta,  when 
written  into  our  decisions,  have  an  unfortunate  way  of 
turning  up  in  digests  and  decisions  of  lower  courts;  they 
are  often  quoted  as  evidencing  the  considered  opinion  of 
this  Court,  and  this  is  so  even  though  such  intention  is 
denied  by  the  writer. 

I  am  expressing  my  views  separately  because  I  believe 
that  for  several  reasons  it  is  particularly  regrettable  for 
the  Court  to  depart  from  its  normal  practice  in  this  case. 
The  New  York  Court  of  Appeals,  the  highest  court  of  the 
State,  split  4-3  on  the  result  reached  below.  And,  because 
that  court  did  not  write  a  full  opinion  in  announcing 
its  decision,  we  cannot  tell  whether  it  intended  to  decide 
the  constitutional  issues  or  whether  it  even  considered 
them.  Its  remittitur  is  unconvincing  in  determining 
whether  its  judgment  was  intended  to  rest  on  an  inde- 
pendent state  ground.  See  Bern  v.  New  York  State  Thru- 
way  Authority,  supra.  What  makes  this  Court's  action 
singularly  unfortunate  is  that  the  state  courts,  state  offi- 
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cials  and  the  people  of  New  York  State,  have  uniformly 
condemned  the  eavesdropping  in  this  case  as  deplorable. 
The  New  York  Appellate  Division  termed  the  action  at 
the  jail  "reprehensible  and  offensive/'  People  v.  Lama, 
10  App.  Div.  2d  315,  318, 199  N.  Y.  S.  2d  598,  601 ;  earlier 
the  court  had  called  it  "atrocious  and  inexcusable,"  Lanza 
V.  New  York  State  Joint  Legislative  Committee,  3  App. 
Div.  2d  531,  533,  162  N.  Y.  S.  2d  467,  470;  also  "flagrant 
and  unprecedented,"  Matter  of  Renter,  4  App.  Div.  2d  252, 
255,  164  N.  Y.  S.  2d  534,  538.  In  the  Court  of  Appeals 
it  was  characterized  as  a  "gross  wrong,"  Lanza  v.  New 
York  State  Joint  Legislative  Committee,  3  N.  Y.  2d  92, 
101,  164  N.  Y.  S.  2d  9,  16,  143  N.  E.  2d  772,  777  (dissent- 
ing opinion),  and  counsel  for  the  Joint  Committee  made 
no  effort  to  justify  or  excuse  the  action,  but  on  the  con- 
trary himself  called  it  "repulsive  and  repugnant,"  ibid. 
The  Governor  of  New  York  termed  unchecked  eaves- 
dropping "unwholesome  and  dangerous,"  McKinney's 
1958  Session  Laws  of  New  York,  1837;  and  the  Chair- 
man of  the  New  York  Joint  Legislative  Committee  on 
Privacy  of  Communications  called  the  incident  "deplor- 
able" and  reported  that  it  had  "brought  forth  a  storm 
of  protest  from  lawyers,  some  of  whom  had  not  pre- 
viously been  audibly  concerned  [with]  .  .  .  efforts  to 
protect  the  people's  right  of  privacy."  Report  of  the 
New  York  Joint  Legislative  Committee  on  Privacy  of 
Communications,  Legislative  Document  (1958)  No.  9, 
25.  It  has  been  reported  that  a  New  York  trial  court 
judge  found  it  necessary  to  release  a  prisoner  without 
bail  so  that  he  would  be  able  to  consult  his  attorney,  the 
judge  not  being  able  to  feel  confident  after  this  incident 
that  there  was  any  jail  in  the  State  where  the  prisoner 
and  his  lawyers  could  be  secure  against  electronic  eaves- 
dropping. Comment,  27  Fordham  L.  Rev.  390,  394,  n. 
35.  The  most  striking  indication  of  the  degree  to  which 
the  people  of  the  State  of  New  York  were  shocked  by  the 
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incident  was  the  enactment  of  Article  73  of  the  Penal 
Law  of  New  York,  making  it  a  felony  to  do  what  the 
officials  in  this  case  did.  And  finally  the  Appellate  Divi- 
sion of  the  Supreme  Court,  affirmed  by  the  New  York 
Court  of  Appeals,  reduced  the  bizarre  and  unprecedented 
sentence  of  ten  years  for  contempt  of  court  to  one  year* 
It  seems  to  me  that  when  this  Court  puts  its  imprimatur 
upon  conduct  so  universally  reproached  by  every  branch 
of  the  government  of  the  State  in  which  the  case 
arose,  we  invite  official  lawlessness  which,  in  the  long  run, 
can  be  far  more  harmful  to  our  society  than  individual 
contumacy. 

Mr.  Justice  DotroLAS  and  Mr.  Justice  Brennak 
concur  in  this  opinion, 

Mr.  Justice  Brennan^  with  whom  The  Chief  Justice 
and  Mr,  Justice  Dougias  joiJi. 

I  must  protest  the  Court's  gratuitous  exposition  of  sev- 
eral grave  constitutional  issues  confessedly  not  before  us 
for  decision  in  this  case.  The  tenor  of  the  Court's  wholly 
unnecessary  comments  is  sufficiently  ominous  to  justify 
the  strongest  emphasis  that  of  the  abbreviated  Court  of 
seven  who  participate  in  the  decision,  fewer  than  five  will 
even  intimate  views  that  the  constitutional  protections 
against  invasion  of  privacy  do  not  operate  for  the  benefit 
of  persons^ whether  inmates  or  visitors— inside  a  jail,  or 
that  the  petitioner  lacks  standing  to  challenge  secret  elec- 
tronic interception  of  his  conversations  because  he  has 
not  a  sufficient  possessory  interest  in  the  premises,  or  that 
the  Fourth  Amendment  cannot  be  applied  to  protect 
against  testimonial  compulsion  imposed  solely  as  a  result 
of  an  unconstitutional  search  or  seizure. 

The  petitioner  was  convicted  on  several  counts  for  fail- 
ure to  answer  each  of  a  number  of  questions  put  to  him  by 
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a  state  legislative  committee.  On  appeal,  the  judgment, 
which  had  imposed  10  identical  sentences  to  run  consecu- 
tively, was  modified  by  the  Appellate  Division  to  provide 
that  the  sentences  on  each  count  should  run  concurrently. 
The  record  shows,  afl&rmatively  and  without  rebuttal,  that 
at  least  two  of  the  questions  were  conceived  and  pro- 
pounded independently  of  the  search  and  seizure  which 
the  petitioner  claims  infringed  his  constitutional  rights; 
and  there  is  nothing  which  supports  his  contention  that 
he  would  not  have  been  questioned  at  all  but  for  that 
claimed  infringement. 

Under  these  circumstances,  it  is  apparent  that  the  judg- 
ment of  the  Court  of  Appeals  of  New  York  can  be  ade- 
quately supported  by  an  independent  ground  of  state  law. 
It  is  the  settled  law  of  that  court  that  there  is  no  occasion 
to  review  a  conviction  on  one  count  of  an  indictment  or 
information  if  the  judgment  and  sentence  are  sufficiently 
sustained  by  another  count.^  Since  this  Court  is  thus 
able  to  see  that  the  judgment  of  the  court  below — which 
is  unelucidated  by  any  opinion — is  maintainable  on  an 


» See  People  v.  Faden,  271  N.  Y.  435,  3  N.  E.  2d  584;  People  v. 
Cummins,  209  N.  Y.  283,  103  N.  E.  169;  Hope  v.  PeopU,  83  N.  Y. 
418;  People  v.  Davis,  56  N.  Y.  95.  That  is  also  the  federal  rule,  see 
Hirabayashi  v.  United  StateSy  320  U.  S.  81,  85. 

In  affirming  the  conviction,  the  Appellate  Division  found  it  unneces- 
sary to  pass  on  the  petitioner's  contention  that  he  could  be  convicted 
of  only  a  single  crime  because,  the  judgment  having  been  modified  to 
cause  the  sentences  to  run  concurrently,  "the  conviction  on  any  one 
count  is  sufficient  to  sustain  the  sentence  ....  (People  v.  Faden, 
271  N.  Y.  435,  444-445.)"  10  App.  Div.  2d  315,  319,  199  N.  Y.  S. 
2d  598,  603.  The  Court  of  Appeals,  which  in  affirming  without 
opinion  modified  the  judgment  to  make  clear  that  only  a  single 
crime  had  been  committed,  found  no  occasion  to  re-examine  the 
sentence  because  "It  is  clear  .  .  .  that  the  number  of  crimes  of 
which  the  defendant  was  found  guilty  did  not  enter  into  the  duration 
of  the  sentence  imposed."    9  N.  Y.  2d  895,  897,  175  N.  E.  2d  833. 
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adequate,  independent  state  ground,  it  should  forbear 
from  any  further  review  of  the  case;  for,  in  light  of  the 
clearly  established  New  York  law,  a  decision  by  this  Court 
on  the  federal  questions  sought  to  be  tendered  here  would 
be  but  an  exercise  in  futility.*  In  any  event,  historic 
principles  demand  that  any  consideration  of  constitutional 
issues  at  least  abide  a  clarification  from  the  court  below 
as  to  the  basis  for  its  judgment,  in  order  "that  this  Court 
not  indulge  in  needless  dissertations  on  constitutional 
law."    Minnesota  v.  National  Tea  Co.,  309  U.  S.  551,  557. 

I  do  not  mean,  however,  that  I  would  seek  clarification 
in  this  case.  It  taxes  credulity  to  suppose  that  the  court 
below  would  disagree  with  the  majority  here  that  two 
of  the  counts  are  free  of  any  taint,  or  depart  from  its  own 
settled  doctrine  that  even  one  such  count  requires  affirm- 
ance. And  even  if  this  Court  were  somehow  free  to  dis- 
regard the  law  of  New  York,  the  Court  has  in  the  past 
limited  its  review  of  a  state  conviction  in  accordance  with 
"the  rule,  frequently  stated  by  this  court,  that  a  judg- 
ment upon  an  indictment  containing  several  counts,  with 
a  verdict  of  guilty  upon  each,  will  be  sustained  if  any 
count  is  good,  and  sufficient  in  itself  to  support  the 
judgment."     Whitfield  v.  Ohio,  297  U.  S.  431,  438. 

While  the  Court  does  ultimately  rest  its  disposition  of 
the  case  on  this  ground,  it  does  so  by  way  of  affirmance. 


2  Compare  Bachtel  v.  Wilson,  204  U.  S.  36,  in  which  the  Court 
dismissed  a  writ  of  error  to  the  Supreme  Court  of  Ohio,  which  had 
written  no  opinion.  The  Court  said,  at  p.  40:  "Before  we  can  pro- 
nounce [the  judgment  of  the  court  below]  in  conflict  with  the  Federal 
Constitution  it  must  be  made  to  appear  that  its  decision  was  one 
necessarily  in  conflict  therewith  and  not  that  possibly,  or  even  prob- 
ably, it  was.  ...  We  do  not  decide  [that  the  state  statute  is  to  be 
given  a  construction  which  would  render  it  constitutional],  but  we  do 
hold  that  in  view  of  the  silence  of  the  Supreme  Court  we  are  not 
justified  in  assuming  that  it  [did  not  so  construe  the  statute] ." 
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It  is  at  least  arguable  that  the  proper  disposition  is  to 
dismiss  the  case  because  certiorari  was  improvidently 
granted.  Bern  v.  New  York  State  Thruway  Authority, 
369  U.  S.  147; »  Fox  Film  Corp.  v.  Muller,  296  U.  S.  207. 
But  in  no  event  is  it  arguable  that  any  of  the  constitu- 
tional questions  the  Court  reaches  are  before  it. 


'  In  Bern,  as  here,  the  Court  of  Appeals  had  granted  the  petitioner 
an  amended  remittitur  reciting  that  it  had  necessarily  passed  upon 
a  federal  constitutional  question,  to  wit:  "Whether  plaintiff  was 
deprived  of  just  compensation  in  violation  of  the  due  process  clause 
of  the  Fourteenth  Amendment."  Notwithstanding  that  representa- 
tion, we  concluded  that  the  Court  of  Appeals  had  "decided  no  more 
than"  a  question  relating  to  state  court  jurisdiction.  That  action  was 
entirely  consistent  with  Honeyman  v.  Hanan,  300  U.  S.  14, 18-19:  "A 
certificate  or  statement  by  the  state  court  that  a  federal  question  has 
been  presented  to  it  and  necessarily  passed  upon  is  not  controlling. 
While  such  a  certificate  or  statement  may  aid  this  Court  in  the  exami- 
nation of  the  record,  it  cannot  avail  to  foreclose  the  inquiry  which  it 
is  our  duty  to  make  or  to  import  into  the  record  a  federal  question 
which  otherwise  the  record  wholly  fails  to  present."  Indeed,  as 
Honeyman  v.  Hanan,  supra,  and  Honeyman  v.  Hanan,  302  U.  S.  375, 
illustrate,  proper  pursuit  of  the  matter  when  suspicions  are  aroused 
may  disclose  that  a  state  court's  certificate  simply  did  not  mean  what 
it  appeared,  at  first  glance,  to  say. 

The  remittitur  in  this  case  recited:  "Defendant  argued  that  the 
imposition  of  penal  sanctions  for  his  refusal  to  answer  certain  ques- 
tions deprived  him  of  liberty  without  due  process  of  law  in  violation 
of  the  Fourteenth  Amendment.  The  Court  of  Appeals  held  that 
defendant's  constitutional  rights  were  not  violated."  The  Court  of 
Appeals  wrote  no  opinion,  and  it  is  understood  in  New  York  that 
"affirmance  without  opinion  is  merely  an  adoption  of  the  result 
reached  by  the  Appellate  Division,  the  reasoning  of  which  is  not 
necessarily  adopted."  Carmody's  New  York  Practice  (7th  ed.  1956) 
678.  See  Commissioner  v.  Jackson,  265  N.  Y.  440, 441, 193  N.  E.  262 ; 
Soderman  v.  Stone  Bar  Associates,  Inc.,  208  Misc.  864,  867,  146 
N.  Y.  S.  2d  233,  236.  For  all  we  can  tell,  the  Court  of  Appeals  con- 
cluded that  the  petitioner's  "constitutional  rights  were  not  vio- 
lated" by  reasoning  that  the  two  untainted  questions  supported  the 
conviction. 

665026  0-62-14 
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TAYLOR  ET  AL.  V.  LOUISIANA. 

ON   PETITION   FOR  WRIT  OF  CERTIORARI  TO  THE   SUPREME 
COURT  OF  LOUISIANA. 

No.  773.    Decided  June  4,  1962. 

Six  Negroes  were  convicted  in  a  state  court  of  violating  Louisiana's 
breach-of-the-peace  statute  and  were  fined  and  sentenced  to  jail. 
Four  of  them  went  into  a  waiting  room  customarily  reserved  for 
white  people  at  a  bus  depot  and,  when  requested  by  police  to 
leave,  they  refused  to  do  so,  claiming  that  they  were  interstate 
passengers.  The  other  two  were  arrested  while  sitting  nearby  in 
the  automobile  which  had  brought  the  six  to  the  bus  station. 
There  was  no  evidence  of  violence;  but  the  trial  court  said  that 
the  mere  presence  of  Negroes  in  a  white  waiting  room  was  likely  to 
give  rise  to  a  breach  of  the  peace  and  was  sufficient  evidence  of 
guilt.  It  held  that  four  had  violated  the  breach-of-the-peace  stat- 
ute and  that  the  other  two  had  counseled  and  procured  them  to  do 
so.  Hdd:  Since  the  only  evidence  to  support  the  charge  was  that 
the  defendants  were  violating  a  custom  that  segregated  people  in 
waiting  rooms  according  to  their  race,  a  practice  not  allowed  by 
federal  law  in  interstate  transportation  facilities,  the  judgments  are 
reversed.    Pp.  154-156. 

Reversed. 

Carl  Rachlin  and  Judith  P.  Vladeck  for  petitioners. 

Jack  P.  F.  Gremillion,  Attorney  General  of  Louisiana, 
and  M.  E.  Culligan,  Assistant  Attorney  General,  for 
respondent. 

Per  Curiam. 

Petitioners,  six  Negroes,  were  convicted  of  violating 
Louisiana's  breach-of-the-peace  statute.  La.  Rev.  Stat., 
1950,  §  14:103.1,*  and  were  given  fines  and  jail  terms  by 

*In  relevant  part,  §14:103.1  provides:  "A.  Whoever  with  intent 
to  provoke  a  breach  of  the  peace,  or  under  circumstances  such  that 
a  breach  of  the  peace  may  be  occasioned  thereby:  (1)  crowds  or  con- 
gregates with  others  ...  in  or  upon  .  .  .  any  .  .  .  public  place  or 
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the  state  court.  The  Louisiana  Supreme  Court  declined 
to  review  their  convictions,  and  the  case  is  here  on  peti- 
tion for  a  writ  of  certiorari  which  we  have  granted. 

Four  of  the  six  petitioners  went  into  the  waiting  room 
customarily  reserved  for  white  people  at  the  Trailwajrs 
Bus  Depot  in  Shreveport,  Louisiana,  in  order  to  take  a 
bus  to  Jackson,  Mississippi.  The  Chief  of  Police  of 
Shreveport  approached  the  four  and  asked  them  why 
they  were  in  tiie  station.  They  told  him  they  were  inter- 
state passengers  and  wished  to  purchase  tickets  and  obtain 
travel  information.  The  Chief  told  them  they  could  do 
this  in  the  colored  waiting  room  and  ordered  them  to  move 
on.  When  the  four  refused  to  leave,  stating  again  that 
they  were  interstate  passengers  and  asserting  their  rights 
under  federal  law,  they  were  ordered  to  leave  or  be 
arrested.  The  spokesman  of  the  group  then  said,  'We 
have  no  choice;  go  ahead  and  arrest  us."  The  police 
thereupon  arrested  the  four  of  them.  The  other  two  peti- 
tioners were  then  arrested,  while  sitting  nearby  in  the 
automobile  which  had  brought  the  six  to  the  bus  station. 

At  the  trial  there  was  testimony  that  immediately  upon 
petitioners'  entry  into  the  waiting  room  many  of  the 
people  therein  became  restless  and  that  some  onlookers 
climbed  onto  seats  to  get  a  better  view.  Nevertheless, 
respondent  admits  these  persons  moved  on  when  ordered 
to  do  so  by  the  police.  There  was  no  evidence  of  vio- 
lence. The  record  shows  that  the  petitioners  were  quiet, 
orderly,  and  polite.  The  trial  court  said,  however,  that 
the  mere  presence  of  Negroes  in  a  white  waiting  room  was 
likely  to  give  rise  to  a  breach  of  the  peace.  It  held  the 
mere  presence  of  the  Negroes  in  the  waiting  room,  as  part 

building  .  .  .  and  wl^o  fails  or  refuses  to  disperse  and  move  on,  or 
disperse  or  move  on,  when  ordered  so  to  do  by  any  law  enforcement 
officer  of  any  municipality  ...  in  which  such  act  or  acts  are  com- 
mitted, or  by  any  law  enforcement  officer  of  the  state  of  Louisiana  . . . 
shall  be  guilty  of  disturbing  the  peace." 
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of  a  preconceived  plan,  was  sufficient  evidence  of  guilt. 
It  accordingly  held  that  the  four  had  violated  the  state 
breach-of-the-peace  statute  and  that  the  other  two  had 
counseled  and  procured  the  others  to  commit  the  crime. 
Here,  as  in  Gamer  v.  Louisiana,  368  U.  S.  157,  the  only 
evidence  to  support  the  charge  was  that  petitioners  were 
violating  a  custom  that  segregated  people  in  waiting 
rooms  according  to  their  race,  a  practice  not  allowed  in 
interstate  transportation  facilities  by  reason  of  federal 
law."  Boynton  v.  Virginia,  364  U.  S.  454,  459-460.  And 
see  Mayor  &  City  Council  of  Baltimore  v.  Dawson,  350 
U.  S.  877  (public  beaches) ;  Holmes  v.  City  of  Atlanta,  350 
U.  S.  879  (municipal  golf  courses);  Gayle  v.  Browder, 
352  U.  S.  903  (bus) ;  New  Orleans  Park  Asm.  v.  Detiege, 
358  U.  S.  54  (municipal  golf  course  and  park).  The  judg- 
ments of  conviction  must  therefore  be 

Reversed. 

Mr.  Justice  Harlan  would  grant  certiorari  and  set  the 
case  for  argument. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


^  "That  there  exists  a  serious  and  difficult  problem  arising  from  a 
feeling  of  race  hostility  which  the  law  is  poweriess  to  control,  and  to 
which  it  must  give  a  measure  of  consideration,  may  be  freely  admitted. 
But  its  solution  cannot  be  promoted  by  depriving  citizens  of  their 
constitutional  rights  and  privileges."  Buchanan  v.  Warley,  245  U.  S. 
60,  80-81. 
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CREEK  NATION  v.  UNITED  STATES. 

CERTIORARI  TO  THE   COURT  OF   CLAIMS. 

No.  124.    Argued  April  24,  1962.— Decided  June  4,  1962. 

Judgment  affirmed  by  an  equally  divided  Court. 
Reported  below:  152  Ct.  Q.  747. 

Paul  M.  Niebell  argued  the  cause  and  filed  briefs  for 
petitioner. 

Ralph  A.  Barney  argued  the  cause  for  the  United  States. 
With  him  on  the  briefs  were  Solicitor  General  Cox, 
Richard  J.  Medalie,  Roger  P.  Marquis  and  Hugh  Nugent. 

Per  Curiam. 

The  judgment  is  affirmed  by  an  equally  divided  Court. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 


HOLDEN  V.  PIONEER  BROADCASTING  CO.  et  al. 

APPEAL  FROM  THE  SUPREME  COURT  OF  OREGON. 

No.  1092,  Misc.    Decided  June  4,  1962. 

Appeal  dismissed  and  certiorari  denied. 
Reported  below:  228  Ore.  405,  365  P.  2d  845. 

Dale  A.  Rader  and  Robert  F,  Maguire  for  appellant. 
Clarence  J.  Young  for  appellees. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is  dis- 
missed. Treating  the  papers  whereon  the  appeal  was 
taken  as  a  petition  for  writ  of  certiorari,  certiorari  is 
denied. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
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JEFFERSON  LAKE  SULPHUR  CO.  v. 
NEW  JERSEY. 

APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  JERSEY. 

No.  861.    Decided  June  4,  1962. 

Appeal  dismissed  and  certiorari  denied. 
Reported  below:  36  N.  J.  577, 178  A.  2d  329. 

Eberhard  P.  Deutsch,  Rene  H.  Himel,  Jr.  and  Arthur 
C.  Dwyer  for  appellant. 

Arthur  J.  Sills,  Attorney  General  of  New  Jersey,  Theo- 
dore  /.  Botter,  First  Assistant  Attorney  General,  and 
Charles  J.  Kehoe,  Deputy  Attorney  General,  for  appellee. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is  dis- 
missed. Treating  the  papers  whereon  the  appeal  was 
taken  as  a  petition  for  writ  of  certiorari,  certiorari  is 
denied. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
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PORTER  V.  AETNA  CASUALTY  & 
SURETY  CO. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  DISTRICT  OF  COLUMBIA  CIRCUIT. 

No.  604.    Argued  April  25,  1962.— Decided  June  11,  1962. 

Disability  benefits  paid  by  the  United  States  to  an  incompetent 
veteran  and  deposited  by  his  committee  or  guardian  in  an  account 
in  a  federal  savings  and  loan  association  are  exempted  from  attach- 
ment by  38  U.  S.  C.  §  3101  (a)  when  the  deposits  are  readily  avail- 
able as  needed  for  support  and  maintenance,  actually  retain  the 
qualities  of  money  and  are  not  permanent  investments.  Pp.  159- 
162. 

Ill  U.  S.  App.  D.  C.  267,  296  F.  2d  389,  reversed. 

Ethelbert  B.  Frey  argued  the  cause  and  filed  a  brief  for 
petitioner. 

John  L.  Laskey  argued  the  cause  for  respondent.  With 
him  on  the  brief  was  Richard  Whittington  Whitlock. 

John  G.  Laughlin,  Jr.  argued  the  cause  for  the  United 
States,  as  amicus  curiae,  urging  reversal.  With  him  on 
the  brief  were  Solicitor  General  Cox,  Assistant  Attorney 
General  Orrick  and  Herbert  E.  Morris, 

Mr.  Justice  Clark  delivered  the  opinion  of  the  Court. 

This  case  raises  the  question  of  whether  benefits  paid  by 
the  United  States  Veterans'  Administration  retain  their 
exempt  status  under  38  U.  S.  C.  §  3101  (a)  ^  after  being 

* "  (a)  Payments  of  benefits  due  or  to  become  due  under  any  law 
administered  by  the  Veterans'  Administration  shall  not  be  assignable 
except  to  the  extent  specifically  authorized  by  law,  and  such  payments 
made  to,  or  on  account  of,  a  beneficiary  shall  be  exempt  from  taxation, 
shall  be  exempt  from  the  claim  of  creditors,  and  shall  not  be  Uable 
to  attachment,  levy,  or  seizure  by  or  under  any  legal  or  equitable 
process  whatever,  either  before  or  after  receipt  by  the  beneficiar>'. 
The  preceding  sentence  shall  not  apply  to  claims  of  the  United  States 
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deposited  in  an  account  in  a  federal  savings  and  loan  asso- 
ciation. Petitioner,  an  incompetent  Air  Force  veteran, 
had  suflfered  a  judgment  at  the  hands  of  respondent.  The 
latter  in  an  eflfort  to  satisfy  its  judgment  attached  a 
checking  account  and  two  accounts  in  local  federal  sav- 
ings and  loan  associations,  all  of  which  had  been  estab- 
lished by  petitioner's  Committee  with  funds  received 
from  the  Veterans'  Administration  as  disability  com- 
pensation due  the  petitioner.  The  District  Court,  on 
motion,  held  all  three  of  the  accounts  exempt  under  the 
statute.  185  F.  Supp.  302.  Respondent  appealed  as  to 
the  savings  and  loan  association  accounts,  and  the  Court 
of  Appeals  for  the  District  of  Columbia  reversed  in  a 
divided  opinion.  Ill  U.  S.  App.  D.  C.  267,  296  F.  2d 
389.  Certiorari  was  granted  in  view  of  the  importance 
of  the  question  in  the  administration  of  the  Act.  368 
U.  S.  937.  We  agree  with  the  District  Court  that  the 
funds  involved  here  are  exempt  under  the  statute ;  there- 
fore we  reverse  the  judgment  below. 

Since  1873  it  has  been  the  policy  of  the  Congress  to 
exempt  veterans'  benefits  from  creditor  actions  as  well 
as  from  taxation.*  In  1933  in  Trotter  v.  Tennessee,  290 
U.  S.  354,  the  Court  had  occasion  to  pass  upon  the  exemp- 
tive  provision  of  the  World  War  Veterans'  Act  of  1924, 
43  Stat.  607,  613.  It  held  that  the  exemption  spent  its 
force  when  the  benefit  funds  "lost  the  quality  of  moneys" 
and  were  converted  into  "permanent  investments."  This 
distinction  was  adopted  by  the  Congress  when  the  Act  was 


arising  under  such  laws  nor  shall  the  exemption  therein  contained  as 
to  taxation  extend  to  any  property  purchased  in  part  or  wholly  out 
of  such  pa>Tnents.  The  provisions  of  this  section  shall  not  be  con- 
strued to  prohibit  the  assignment  of  insurance  otherwise  authorized 
under  chapter  19  of  this  title,  or  of  servicemen's  indemnity." 

2  Act  of  Mar.  3,  1873,  R.  S.  §4747  (1878);  World  War  Veterans' 
Act  of  1924,  c.  320,  §22,  43  Stat.  607,  613;  Act  of  Aug.  12,  1935,  c. 
510,  §  3,  49  Stat.  607,  609. 
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amended  in  1935,  49  Stat.  607,  609,  to  provide,  inter  alia, 
that  such  payments  shall  be  exempt  "either  before  or 
after  receipt  by  the  beneficiary'*  but  that  the  exemption 
shall  not  "extend  to  any  property  purchased  in  part  or 
wholly  out  of  such  payments."  ^  Thereafter  in  Lawrence 
V.  Shaw,  300  U.  S.  245  (1937),  the  Court  held  that  bank 
credits  derived  from  veterans'  benefits  were  within  the 
exemption,  the  test  being  whether  as  so  deposited  the 
benefits  remained  subject  to  demand  and  use  as  the  needs 
of  the  veteran  for  support  and  maintenance  required.  It 
was  noted  that  the  allowance  of  interest  on  such  deposits 
would  not  destroy  the  exemption.  Two  years  later  the 
Court  held  that  negotiable  notes  and  United  States  bonds 
purchased  with  veterans'  benefits  and  "held  as  invest- 
ments" had  no  federal  statutory  immunity.  Carrier  v. 
Bryant,  306  U.  S.  545  (1939).  The  Act  was  again 
amended  in  1958,  but  no  significant  changes  were  made 
in  the  exemption  provision.  As  so  written  it  is  here  at 
issue. 

It  appears  that  the  practices  and  procedures  vary  as  to 
withdrawal  of  funds  from  federal  savings  and  loan  associa- 
tions. Under  the  law  the  depositor  is  a  shareholder 
rather  than  a  creditor,  and  his  deposits  are  subject  to 
withdrawal  only  after  a  30-day  demand.  However,  the 
District  Court  found  that  a  withdrawal  from  the  accounts 
here  involved  could  be  made  "as  quickly  as  a  withdrawal 
from  a  checking  account  .  .  .  ."  In  addition,  the  integ- 
rity of  the  deposits  was  assured  by  federal  supervision  of 
the  associations  plus  federal  insurance  of  the  accounts. 
Under  such  conditions  the  funds  were  subject  to  imme- 


'The  statutory  language  reads  only  that  the  exemption  "as  to 
taxation"  shall  not  extend  to  property  purchased  with  benefits.  How- 
ever, in  Carrier  v.  Bryant,  306  U.  S.  545  (1939),  the  Court  held  that 
benefits  invested  in  property  were  also  nonexempt  from  creditor 
actions,  since  they  were  not  "payments  of  benefits  due  or  to  become 
due"  and  thus  did  not  fall  within  the  initial  immunizing  language. 
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diate  and  certain  access  and  thus  plainly  had  "the  quality 
of  moneys/*  As  to  whether  the  deposits  were  ''permanent 
investments,"  we  note  they  were  not  of  a  speculative 
character  nor  were  they  time  deposits  at  interest*  More- 
over, it  affirmatively  appears  that  at  times  petitioner 
drew  moneys  from  the  savings  and  loan  fund  for  his  sup- 
port and  maintenance  requirements  and  that  no  other 
funds  whatever  are  now  available  to  him,  his  disability 
payments  having  been  cut  off.  It  therefore  appears  clear 
to  us  that  the  savings  and  loan  deposits  here,  rather  than 
being  investments,  are  the  only  funds  presently  available 
to  meet  petitioner's  needs. 

Since  legislation  of  this  type  should  be  liberally  con- 
strued, see  Trotter  v,  Tennessee,  supra,  at  356,  to  pro- 
tect funds  granted  by  the  Congress  for  the  maintenance 
and  support  of  the  beneficiaries  thereof,  Lawrence  v. 
Shaw,  supra,  at  250,  we  feel  that  deposits  such  as  are 
involved  here  should  remain  inviolate.  The  Congress,  we 
believe,  intended  that  veterans  in  the  safekeeping  of  their 
benefits  should  be  able  to  utilize  those  normal  modes 
adopted  by  the  community  for  that  purpose— provided 
the  benefit  funds,  regardless  of  the  technicalities  of  title 
and  other  formalities,  are  readily  available  as  needed  for 
support  and  maintenance,  actually  retain  the  quaUties  of 
moneys,  and  have  not  been  converted  into  permanent 
inveatments.  Reversed. 


The  Chief  JtrsxrcE  and  Mr.  Justice  Frankfurter 
took  no  part  in  the  consideration  or  decision  of  this  case. 

Mr.  Justice  Douglas. 

Heretofore  the  test  of  exemption  under  this  Act  has 
been  whether  the  funds  had  taken  the  form  of  "permanent 
investments,'*  on  the  one  hand  (Trotter  v.  Tennessee^ 
290  U.  S.  354,  357),  or  on  the  other  were  ^'subject  to 
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draft  upon  demand/'  as  in  the  case  of  checking  accounts. 
Lawrence  v.  Shaw,  300  U.  S.  245,  260.  Negotiable  notes 
and  United  States  bonds  were  held  to  be  nonexempt  in 
Carrier  v.  Bryant,  306  U.  S.  545.  Yet  so  far  as  we  know, 
those  notes  and  bonds  may  have  had  the  same  or  a  com- 
parable degree  of  liquidity  as  the  present  share  account 
in  the  federal  savings  and  loan  association  enjoys.  Today, 
however,  we  hold  these  accounts  exempt.  Stocks  and 
bonds  cannot,  of  course,  be  fractionalized  and  con- 
verted into  cash  in  small  amounts,  such  as  may  be  done 
with  savings  accounts  and  checking  accounts.  But  stocks 
and  bonds  may  be  so  liquid  as  to  be  tantamount  to  cash 
in  hand  and  therefore  serve,  as  well  as  any  bank  deposit, 
the  needs  of  the  veteran. 

By  the  standards  announced  in  the  earlier  decisions 
share  accounts  in  federal  savings  and  loan  associations  are 
"investments."  See  Wisconsin  Bankers  Assn.  v.  Robert- 
son,  111  U.  S.  App.  D.  C.  85,  294  F.  2d  714.  They  can  be 
withdrawn  only  after  30  days'  notice.  The  owner  of  a 
share  account  is  a  voting  member  of  the  association  which, 
as  the  Court  of  Appeals  noted,  makes  him  "more  nearly 
comparable  to  a  stockholder  of  a  bank  than  one  of  its 
depositors."  Ill  U.  S.  App.  D.  C.  267,  270,  296  F.  2d  389, 
392.  Moreover,  the  Home  Owners'  Loan  Act,  under 
which  this  federal  association  was  created,  makes  clear 
that  its  purpose  is  "to  provide  local  mutual  thrift  insti- 
tutions in  which  people  may  invest  their  funds."  12 
U.  S.  C.  §  1464  (a).  (Italics  added.)  Its  capital '  is  in 
"shares"  ( 12  U.  S.  C.  §  1464  (b) )  such  as  are  involved  here. 


*  "Capital"  means  "the  aggregate  of  the  payments  on  savings 
accounts,"  plus  earnings,  less  deductions.  See  12  CFR  §  541 .3.  "Sav- 
ings account,"  such  as  we  have  here,  is  "the  monetary  interest  of  the 
holder"  in  the  "capital"  of  the  association.  Id.,  §  541.4.  The  account 
book  evidences  "the  ownership  of  the  account  and  the  interest  of  the 
holder  thereof  in  the  capital"  of  the  association.    12  CFR  §  545.2  (b) . 
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The  holders  of  savings  accounts  who  apply  for  a  with- 
drawal of  funds  do  not  thereby  become  "creditors."  ^ 

In  some  States  these  share  accounts  may  not  be  as 
liquid  as  checking  accounts  or  even  as  liquid  as  stocks 
and  bonds  listed  on  an  exchange  or  actively  traded  over- 
the-counter.  The  true  test  seems  to  me  to  be  liquidity — 
that  is  to  say,  whether  or  not  the  moneys  are  kept  in  a 
form  in  which  they  are  usable,  if  need  be,  "for  the  main- 
tenance and  support  of  the  veteran,'*  as  Chief  Justice 
Hughes  said  in  Lawrence  v.  Shaw,  supra,  at  250. 


2  "Holders  of  savings  accounts  for  which  application  for  withdrawal 
has  been  made  shall  remain  holders  of  savings  accounts  until  paid 
and  shall  not  become  creditors."    12  CFR  §  544.1  (a)  par.  6. 
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MORALES  ET  AL.  V.  CITY  OF  GALVESTON  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  FIFTH  CIRCUIT. 

No.  480.    Argued  April  25-24,  1962.— Decided  June  11,  1962. 

Petitioners  were  longshoremen  engaged  in  "trimming"  wheat  as  it 
was  being  loaded  by  means  of  a  spout  directly  from  a  pierside  grain 
elevator  owned  and  operated  by  the  City  of  Galveston,  Texas,  into 
the  hold  of  a  ship  berthed  at  the  pier.  A  last  "shot''  of  grain  called 
for  and  released  into  the  bin  had  been  treated  with  a  chemical 
insecticide,  and  petitioners  were  injured  by  fumes  from  the  chemical 
made  noxious  by  concentration  in  the  closely  confined  area  where 
they  were  working.  They  sued  the  City  and  the  shipowner  to 
recover  for  their  injuries,  claiming  that  the  City  and  the  shipowner 
had  been  negligent  and  that  the  ship  was  unsea worthy.  Held:  A 
judgment  for  the  defendants  is  affirmed.    Pp.  166-171. 

(a)  On  the  issue  of  negligence,  a  finding  by  the  District  Court, 
affirmed  by  the  Court  of  Appeals,  that  the  City  had  not  itself 
applied  the  fumigant  to  the  grain  and  that  neither  of  the  defendants 
knew,  or  in  the  exercise  of  reasonable  care  should  have  known,  that 
the  grain  had  been  improperly  fumigated  by  someone  else  at  an 
inland  point,  was  based  upon  substantial  evidence,  and  this  Court 
cannot  say  that  it  was  clearly  erroneous.    Pp.  167-168. 

(b)  The  District  Court  found,  upon  substantial  evidence  and 
under  proper  criteria,  that  the  absence  of  a  forced  ventilation 
s}'stem  in  the  hold  did  not  make  the  ship  unseaworthy  and  that 
the  ship  was  not  in  any  manner  unfit  for  the  service  to  which  she 
was  to  be  put;  that  finding  was  affirmed  by  the  Court  of  Appeals; 
and  this  Court  cannot  say  that  it  was  wrong.  Mitchell  v.  Trawler 
Racer,  Inc,  362  U.  S.  539,  distinguished.    Pp.  168-171. 

291  F.  2d  97,  affirmed. 

Arthur  J.  Mandell  argued  the  cause  and  filed  a  brief  for 
petitioners. 

Preston  Shirley  argued  the  cause  and  filed  briefs  for  the 
City  of  Galveston.  Edward  W.  Watson  argued  the  cause 
for  the  Cardigan  Shipping  Co.,  Ltd.,  respondent.  On  the 
briefs  v/ith  Mr,  Watson  was  Clarence  S.  Eastham. 
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Mr.  Justice  Stewart  delivered  the  opinion  of  the 
C!ourt. 

On  the  afternoon  of  March  14,  1957,  the  S.  S.  GreU 
marion  was  berthed  at  Galveston,  Texas,  taking  on  a 
cargo  of  wheat  from  a  pierside  grain  elevator  owned  and 
operated  by  the  city.  The  wheat  was  being  loaded 
directly  from  the  elevator  into  the  ship  by  means  of  a 
spout.  The  petitioners  were  longshoremen  engaged  in 
"trimming"  the  wheat  as  it  was  received  in  the  offshore 
bin  of  the  vessel's  No.  2  hold,  which  was  then  about  three- 
quarters  full.  A  last  "shot"  of  grain  was  called  for  and 
was  released  into  the  bin.  The  grain  in  this  last  shot 
had  been  treated  with  a  chemical  insecticide,  and  the 
petitioners  were  injured  by  fumes  from  the  chemical, 
made  noxious  by  concentration  in  the  closely  confined 
area  where  they  were  working. 

The  petitioners  brought  the  present  suit  against  the 
City  of  Galveston  and  the  owner  of  the  vessel  to  recover 
for  their  injuries.*  Their  claim  was  predicated  upon  the 
negligence  of  the  City  and  the  shipowner,  and  upon  the 
unseaworthiness  of  the  ship.  After  an  extended  trial, 
the  District  Court  entered  judgment  for  the  respondents, 
based  upon  detailed  findings  of  fact,  181  F.  Supp.  202,  and 
the  Court  of  Appeals  aflSrmed,  275  F.  2d  191.  On  certio- 
rari (364  U.  S.  295)  we  vacated  the  judgment  and 
remanded  the  case  to  the  Court  of  Appeals  for  considera- 
tion in  the  light  of  Mitchell  v.  Trawler  Racer,  Inc.,  362 
U.  S.  539,  which  had  been  decided  in  the  interim.  That 
court,  one  judge  dissenting,  was  of  the  view  that  Mitchell 
was  inapplicable  to  the  facts  of  the  present  case,  and 
again  aflBrmed  the  District  Court's  judgment,  291  F.  2d 


*  Petitioners  of  course  received  compensation  and  medical  treatment 
under  the  Longshoremen's  and  Harbor  Workers'  Compensation  Act, 
33  U.  S.  C.  §  901  et  seq.    181  F.  Supp.,  at  207. 
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97.    We  granted  certiorari  to  consider  a  seemingly  sig- 
nificant question  of  admiralty  law.    368  U.  S.  816. 

The  factual  issues  bearing  upon  the  alleged  negligence 
of  the  City  and  shipowner  were  determined  in  their  favor 
by  the  District  Court.  Specifically,  the  court  found  that 
the  City  had  not  itself  applied  the  fumigant  to  the  grain 
in  question,  and  that  neither  of  the  respondents  knew,  or 
in  the  exercise  of  reasonable  care  should  have  known,  that 
the  grain  had  been  improperly  fumigated  at  an  inland 
point  by  someone  else.*    Even  a  cursory  examination  of 


'  "14.  I  find  that  neither  of  the  respondents  knew,  or  in  the  exer- 
cise of  reasonable  care  should  have  known,  that  this  quantity  of 
grain,  which  had  been  improperly  treated  with  an  excessive  amount 
of  fumigant,  was  in  the  elevator  or  loaded  aboard  the  Grelmarion; 
and  that  (for  all  the  evidence  shows  here)  the  respondent  city,  in 
the  operation  of  its  elevator,  had  never  received  knowledge  of  a  prior 
instance  where  chloropicrin  or  other  fumigants  applied  at  inland  ele- 
vators had  adhered  to  the  grain  sufficiently  long  as  to  present  danger 
after  receipt  by  the  elevator. 

"15.  I  find  that  the  respondent  city  was  not  negligent  in  failing  to 
know  or  learn  of  the  presence  of  this  quantity  of  grain  within  its 
elevator,  in  failing  to  make  some  additional  inspection  therefor,  or  in 
any  other  particular.  The  record  shows  without  dispute  that  careful 
and  painstaking  inspections  and  examinations  were  made  under  gov- 
ernmental authority  when  the  grain  was  received,  and  again  as  it  was 
disbursed  by  the  elevator,  which  in  the  present  instance  failed  to 
detect  the  presence  of  the  remaining  traces  of  fumigant  in  this  quan- 
tity of  grain.  I  find  that  had  additional  inspections  been  made  by 
the  respondent  city,  there  is  no  reason  to  believe  that  such  inspections 
would  have  been  more  successful. 

"17.  I  find  that  the  Grelmarion 's  cargo  spaces  were  of  customary 
design  and  construction;  that  they  were  clean,  and  in  all  respects 
ready  to  receive  the  wheat;  and  had  been  surveyed  and  approved 
prior  to  loading.  No  fumigation  for  weevils  was  made  aboard  the 
vessel,  and  none  was  necessary.  ...  I  find  .  .  .  that  her  Captain, 
crew,  agent,  or  other  representatives  were  not  negligent  in  any  partic- 
ular."   181  F.  Supp.  202,  at  205-207. 
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the  lengthy  record  shows  that  these  findings  were  based 
upon  substantial  evidence.  They  were  re-examined  and 
afl5rmed  on  appeal.*  We  cannot  say  that  they  were 
clearly  erroneous.  McAllister  v.  United  States,  348  U.  S. 
19,  20-21. 

Of  greater  significance  in  this  litigation  is  the  issue 
which  prompted  our  remand  to  the  Court  of  Appeals  for 
reconsideration.  Briefly  stated,  the  question  is  whether, 
upon  the  facts  as  found  by  the  District  C!ourt,  it  was  error 
to  hold  that  the  Grelmarion  was  seaworthy  at  the  time 
the  petitioners  were  injured.* 

In  the  Mitchell  case,  supra,  we  reversed  a  judgment 
for  the  defendant,  because  the  District  C!ourt  and  the 
Court  of  Appeals  had  mistakenly  imported  concepts  of 
conmion-law  negligence  into  an  action  for  unseaworthi- 
ness. There  the  jury  had  erroneously  been  instructed 
that  liability  for  unseaworthiness  could  attach  only  if  the 
alleged  unseaworthy  condition  was  "there  for  a  reason- 
ably long  period  of  time  so  that  a  shipowner  ought  to 
have  seen  that  it  was  removed."  *  The  Court  of  Appeals 
had  affirmed  on  the  theory  that,  at  least  as  to  an  unsea- 
worthy condition  that  arises  during  the  progress  of  the 
voyage,  the  shipowner's  obligation  "is  merely  to  see  that 


'  "Careful  consideration  of,  and  reflection  on,  the  claims  and  argu- 
ments of  the  opposing  parties,  in  the  Ught  of  the  record  and  the  con- 
trolling authorities,  leaves  us  in  no  doubt  that,  as  to  the  charges  of 
negligence,  there  is  no  basis  whatever  for  the  attack  here  upon 
the  findings  as  cleary  erroneous.  Indeed,  we  are  convinced  that, 
under  an  impartial  and  disinterested  view  of  the  evidence  as  a  whole, 
the  findings  are  well  supported  and  wholly  reasonable."  275  F.  2d, 
at  193. 

*  The  District  Court  and  the  Court  of  Appeals,  without  discussion, 
proceeded  upon  the  assumption  that  the  petitioners  belonged  to  the 
class  to  whom  the  respondent  shipowner  owed  the  duty  of  providing 
a  seaworthy  vessel.  This  was  correct.  Seas  Shipping  Co.  v.  Sieracki, 
328  U.  S.  85;  Pope  &  Talbot,  Inc.,  v.  Hawn,  346  U.  S.  406. 

» 362  U.  S.,  at  540-541,  n.  2. 
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reasonable  care  is  used  under  the  circumstances  .  .  . 
incident  to  the  correction  of  the  newly  arisen  defect."  * 
It  was  alleged  in  that  case  that  a  ship's  rail  which  was 
habitually  used  as  a  means  of  egress  to  the  dock  was  ren- 
dered unseaworthy  by  the  presence  of  slime  and  gurry. 
We  did  not  decide  the  issue,  but  reversed  for  a  new  trial 
under  proper  criteria,  holding  that  the  shipowner's  actual 
or  constructive  knowledge  of  the  unseaworthy  condition  is 
not  essential  to  his  liability,  and  that  he  has  an  absolute 
duty  "to  furnish  a  vessel  and  appurtenances  reasonably 
fit  for  their  intended  use.'*    362  U.  S.,  at  550. 

In  the  present  case  the  Court  of  Appeals  was  of  the 
view  that  the  trial  judge's  determination  of  the  Grel- 
morion's  seaworthiness  at  the  time  the  petitioners  were 
injured  was  in  no  way  inconsistent  with  our  decision  in 
the  Mitchell  case.  We  agree.  The  District  Judge  did 
not,  as  in  Mitchell,  hold  that  unseaworthiness  liability 
depends  upon  the  shipowner's  actual  or  constructive 
knowledge.  He  did  not,  as  in  Mitchell,  indicate  that 
liability  may  be  excused  if  an  unseaworthy  condition  is 
merely  temporary.  Rather,  as  the  Court  of  Appeals 
pointed  out,  the  trier  of  the  facts  found,  upon  substantial 
evidence,  that  "the  cause  of  the  injury  was  not  any  defect 
in  the  ship  but  the  fact  that  the  last  shot  of  grain  which 
was  being  loaded  was  contaminated  .  .  .  ."  291  F.  2d, 
at  98. 

The  trial  court  found,  upon  substantial  evidence,  that 
what  happened  was  an  unexpected,  isolated  occurrence. 
Several  years  before  there  had  been  three,  or  perhaps 
four,  incidents  involving  injury  to  longshoremen  from 
grain  which  had  been  fumigated  by  the  city  itself.  But 
at  the  time  the  present  case  arose  the  city  had  adopted  a 
series  of  safety  and  inspection  measures  which  made 
completely  innocuous  the  grain  which  it  fumigated,  and 


«  265  F.  2d  426,  432. 

663026  O-62-n 
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'Vast  quantities  of  wheat  and  other  grains  had  been 
loaded  through  the  elevator,  some  eight  to  ten  percent 
of  which  had  been  fumigated  by  the  city,  without  similar 
incident  in  recent  years."  ^  The  court  found  that  the 
fumes  in  the  present  case  came  from  ''chloropicrin,  an 
insecticide  which  had  never  been  used  by  the  respondent 
city."  *  The  petitioners  question  none  of  these  findings 
here.  Under  these  circumstances  we  cannot  say  that 
it  was  error  for  the  court  to  rule  that  the  absence  of  a 
forced  ventilation  system  in  the  hold  did  not  constitute 
unseaworthiness.* 

A  vessel's  unseaworthiness  might  arise  from  any  num- 
ber of  individualized  circumstances.  Her  gear  might  be 
defective,  her  appurtenances  in  disrepair,  her  crew  unfit. 
The  method  of  loading  her  cargo,  or  the  manner  of  its 
stowage,  might  be  improper.  Mahnich  v.  Southern  S.  S. 
Co.,  321  U.  S.  96;  Seas  Shipping  Co.  v.  Sieracki,  328  U.  S. 
85;  Pope  &  Talbot,  Inc.,  v.  Hawn,  346  U.  S.  406;  Alaska 
Steamship  Co.  v.  Petterson,  347  U.  S.  396;  Rogers  v. 
United  States  Lines,  347  U.  S.  984;  Boudoin  v.  Lykes 
Bros.  S.  S.  Co.,  348  U.  S.  336;  Crumady  v.  The  J.  H.  Fisser, 
358  U.  S.  423;  Atlantic  &  Gulf  Stevedores,  Inc.,  v.  Filer- 
man  Lines,  Ltd.,  369  U.  S.  355.  For  any  or  all  of  these 
reasons,  or  others,  a  vessel  might  not  be  reasonably  fit 


'  181  F.  Supp.,  at  205. 

« Ibid. 

•".  .  .  While  the  Grelmarion's  cargo  spaces  were  not  equipped 
with  forced  ventilation  systems,  I  find  that  only  very  rarely  is  this  the 
case  on  grain  vessels,  and  that  it  is  not  necessary  or  customary.  .  .  ." 

"The  finding  heretofore  has  been  made  that  the  noxious  gases  and 
fumes  were  introduced  into  the  bin  with  the  last  'shot'  of  grain,  and 
resulted  from  a  fumigant  that  had  been  improperly  applied,  and  that 
had  adhered  to  the  grain  an  unusually  long  period  of  time.  Under 
these  circumstances,  I  find  that  the  admission  thereof  into  the  bin 
of  the  vessel  did  not  cause  the  Grelmarion  to  become  unseaworthy, 
the  vessel  and  all  its  appurtenances  being  entirely  adequate  and  suit- 
able in  every  respect."    181  F.  Supp.,  at  206-207. 
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for  her  intended  service.  What  caused  injury  in  the  pres- 
ent case,  however,  was  not  the  ship,  its  appurtenances,  or 
its  crew,  but  the  isolated  and  completely  unforeseeable 
introduction  of  a  noxious  agent  from  without.  The  trier 
of  the  facts  ruled,  under  proper  criteria,  that  the  OreU 
morion  was  not  in  any  manner  unfit  for  the  service  to 
which  she  was  to  be  put,  and  we  cannot  say  that  his 
determination  was  wrong. 

Affirmed. 

Mr.  Justice  Feiankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 

Mr.  Justice  Douglas,  with  whom  The  Chief  Justice 
and  Mr.  Justice  Black  concur,  dissenting. 

The  District  Court  found  that  the  libellants  were 
injured  in  1957  as  a  result  of  a  release  into  the  hold  of  a 
"shot"  of  grain  that  completely  closed  the  hatch  opening, 
which  was  the  only  source  of  ventilation  for  the  hold  in 
which  they  were  working.  This  grain  had  been  treated 
by  chemicals  for  weevil  infestation;  and  the  noxious 
fumes  from  those  chemicals  injured  libellants. 

The  vessel's  cargo  spaces  were  not  equipped'  with  a 
forced  ventilation  system.  Grain  vessels,  the  District 
Court  found,  rarely  are  so  equipped;  and  it  concluded 
that  forced  ventilation  is  "not  necessary  or  customary." 
If  this  were  an  isolated  instance  of  fumigated  grain 
releasing  noxious  gases,  no  claim  of  unseaworthiness  could 
be  maintained.  But  this  was  not  an  isolated  instance. 
Of  the  wheat  loaded  through  this  elevator,  some  8  to  10% 
was  fumigated  by  the  city.  Wheat  is  commonly  fumi- 
gated either  in  the  elevators  or  in  railroad  cars.  When 
the  fumigant  is  properly  applied,  the  gases  and  fumes  are 
dissipated  so  as  not  to  be  dangerous  or  harmful  after  24 
to  48  hours.  The  District  Court  found,  however,  that  to 
the  knowledge  of  the  owners  of  the  vessel  several  recent 
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incidents  like  that  in  the  present  case  had  occurred  in 
Galveston,  causing  injury  to  longshoremen — one  in  1949, 
one  in  1950,  two  in  1953. 

A  vessel  without  a  forced  ventilation  system  would  be 
seaworthy  if  this  injury  were  an  unexpected,  isolated 
occurrence.  But  I  agree  with  Judge  Rives  of  the  Court  of 
Appeals  that  the  vessel  and  her  appurtenances  were  not 
"reasonably  fit  for  their  intended  use"  (291  F.  2d  97,  99), 
where  up  to  10%  of  the  grain  loaded  from  this  elevator 
was  fumigated  and  where  the  owners  had  knowledge  of 
like  accidents.  One  "intended  service"  of  this  vessel  was, 
therefore,  the  loading  of  fumigated  grain  which  in  the  past 
had  given  oflF  noxious  fumes.  Unseaworthiness  by  reason 
of  the  absence  of  a  forced  ventilation  system  is  clearer 
here  than  it  was  in  Mitchell  v.  Trawler  Racer,  Inc.,  362 
U.  S.  539,  where  temporary  slime  and  gurry  on  the  ship's 
rail  rendered  it  unseaworthy.  The  unseaworthy  condi- 
tion in  the  present  case  had  no  such  temporary  span. 
What  happened  here  shows  that  the  vessel  was  unsea- 
worthy whenever  fumigated  grain  was  being  loaded. 
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MARINE  ENGINEERS  BENEFICIAL  ASSO- 
CIATION ET  AL.  V.  INTERLAKE 
STEAMSHIP  CO.  et  al. 

CERTIORARI  TO  THE  SUPREME  COURT  OF  MINNESOTA. 

No.  166.    Argued  April  16,  1962.— Decided  June  11,  1962. 

The  two  petitioner  labor  unions  represented  marine  engineers  em- 
ployed on  the  Great  Lakes  and  elsewhere.  Respondents  owned  and 
operated  a  fleet  of  bulk  cargo  vessels  on  the  Great  Lakes,  and  the 
marine  engineers  employed  by  them  were  not  represented  by  any 
union.  In  a  suit  brought  by  respondents,  a  State  Court  enjoined 
peaceful  picketing  and  other  activities  by  the  petitioner  unions  of 
a  kind  arguably  prohibited  by  §  8  (b)  of  the  National  Labor  Rela- 
tions Act,  as  amended,  if  the  petitioner  unions  were  "labor  organiza- 
tions" within  the  contemplation  of  §  8  (b) .  Although  it  was  shown 
from  recent  decisions  of  the  National  Labor  Relations  Board 
involving  these  unions  that  the  Board  was  of  the  opinion  that  they 
were  such  "labor  organizations,"  the  State  Court  held  that  they 
were  not,  on  the  ground  that  only  "supervisory"  personnel  were 
involved  in  the  dispute.  Held:  The  dispute  was  arguably  within 
the  jurisdiction  of  the  National  Labor  Relations  Board,  and,  there- 
fore, the  State  Court  was  precluded  from  exercising  jurisdiction. 
San  Diego  Building  Trades  Council  v.  Garmon,  359  U.  S.  236.  Pp. 
174-185. 

(a)  The  principles  of  San  Diego  Building  Trades  Council  v.  Gar- 
mon  confined  the  State  Court  to  deciding  only  whether  the  evidence 
in  this  case  was  sufficient  to  show  that  either  of  the  petitioner 
unions  was  arguably  a  "labor  organization"  within  the  contempla- 
tion of  §  8(b).    Pp.  177-182. 

(b)  The  evidence  in  this  case,  including  recent  decisions  of  the 
National  Labor  Relations  Board,  was  sufficient  to  deprive  the  State 
Court  of  jurisdiction  over  this  controversy.    Pp.  182-183. 

(c)  Evidence  having  been  introduced  to  show  that  the  petitioner 
unions  were  arguably  "labor  organizations"  for  the  purposes  of 
§  8  (b),  it  was  the  duty  of  the  State  Court  to  defer  to  the  Board's 
determination,  in  the  absence  of  a  showing  that  this  position  had 
been  authoritatively  rejected  by  the  courts  or  abandoned  by  the 
Board.    P.  184. 

260  Minn.  1,  108  N.  W.  2d  627,  reversed. 
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With 


Lee  Pressman  argued  the  cause  for  petitioners, 
him  on  the  briefs  was  Richmd  H.  MarkowiU. 

Raymond  T.  Jackson  argued  the  cause  for  respondents. 
With  him  on  the  briefs  was  James  P.  Garner. 

Mb,  Justice  Stewart  delivered  the  opinion  of  the 
Court 

In  San  Diego  Building  Trades  Council  y.  Garmon,  359 
U,  S,  236,  this  Court  held  that  the  proper  administration 
of  the  federal  labor  law  requires  state  courts  to  relinquish 
jurisdiction  not  only  over  those  controversies  actually 
found  to  be  within  the  jurisdiction  of  the  National  Labor 
Relations  Board,  but  also  over  litigation  arising  from 
activities  which  might  arguably  be  subject  to  that  agency's 
cognizance.  Only  such  a  rule,  the  Court  held,  will  pre- 
serve  for  the  Labor  Board  its  congressionally  delegated 
function  of  deciding  what  is  and  what  is  not  within  its 
domain/  In  the  present  case  the  Supreme  Court  of 
Minnesota  held  that  the  petitioners,  Marine  Engineers 
Beneficial  Association  (MEBA)  and  its  Local  101,  were 
not  "labor  organizations'^  within  the  meaning  of  §  8  (b) 
of  the  Labor  Management  Relations  Act,  29  U.  S.  C. 
§  158  (b),  and  therefore  not  subject  to  the  unfair  labor 
practice  provisions  of  that  section  of  the  statute*  Accord- 
ingly, the  court  held  that  a  state  trial  court  had  not  erred 
in  assuming  jurisdiction  over  a  labor  dispute  involving 
MEBA  and  Local  101,  and  in  permanently  enjoining  them 


*  '*At  times  it  ha«  not  been  clear  whether  the  particular  activity 
regulated  by  the  States  was  governed  by  §  7  or  |  S  or  was,  perhaps^, 
outside  both  these  sections.  But  courts  are  not  primary  tribtinab  to 
adjudicate  such  iflBues.  It  is  essential  to  the  administration  of  the 
Act  that  these  determinations  be  left  in  the  first  instance  to  the 
National  Labor  Relations  Board,  What  is  outside  the  scope  of  this 
Court's  authority  cannot  remain  within  a  State's  power  and  state 
jurisdiction  too  must  yield  to  the  exclusive  primary  eompeten<?e  of 
the  Board."    359  U,  S.,  at  244-245. 
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from  picketing  found  to  be  in  violation  of  state  law.  260 
Minn.  1,  108  N.  W.  2d  627.  We  granted  certiorari,  368 
U.  S.  811,  to  consider  an  asserted  conflict  between  the 
Minnesota  court's  decision  and  our  holding  in  the  Oarmon 
case. 

The  essential  facts  which  gave  rise  to  this  controversy 
are  not  in  dispute.  The  respondents  owned  and  operated 
a  fleet  of  bulk  cargo  vessels  on  the  Great  Lakes.  MEBA 
and  Local  101  were  unions  which  represented  marine 
engineers  employed  on  the  Great  Lakes  and  elsewhere.' 
The  marine  engineers  employed  by  the  respondents  were 
not  represented  by  MEBA  or  any  other  union. 

On  November  11, 1959,  the  respondents'  vessel,  Samuel 
Mather,  arrived  at  the  dock  of  the  Carnegie  Dock  and  Fuel 
Company  in  Duluth,  Minnesota.  The  following  morning 
several  members  of  Local  101  began  to  picket  at  the  only 
entrance  road  to  the  Carnegie  dock.  They  carried  signs 
which  read :  "Pickands  Mather  Unfair  to  Organized  Labor. 
This  Dispute  Only  Involves  P-M.  M.  E.  B.  A.  Loc.  101 
AFL-CIO."  and  "M.  E.  B.  A.  Loc.  101.  AFI^CIO. 
Request  P-M  Engineers  to  Join  with  Organized  Labor  to 
Better  Working  Conditions.  This  Dispute  Only  Involves 
P-M."  When  the  pickets  appeared,  employees  of  the 
Carnegie  Dock  and  Fuel  Company  refused  to  continue 
unloading  the  Samuel  Mather.  As  a  result,  the  ship  was 
forced  to  remain  at  the  dock,  and  another  of  the  respond- 
ents' steamers,  the  Pickands,  was  compelled  to  ride  at 
anchor  outside  the  harbor  for  a  number  of  days,  because 
the  Carnegie  dock  could  accommodate  but  one  vessel  at  a 
time. 


'The  record  shows  that  Local  101  was  hardly  a  "local"  in  the 
conventional  sense  of  that  term.  It  had  branch  offices  not  only 
throughout  the  Great  Lakes  area,  but  also  in  Brooklyn,  San  Fran- 
cisco, and  Houston,  among  other  places,  and  there  were  "approxi- 
mately 35  to  40  locals  in  101;  some  are  very  small,  some  are  ver>' 
lar^e." 
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Upon  learning  of  the  picket  line,  the  respondents  filed 
a  complaint  in  the  state  court  charging  the  union  with 
several  violations  of  state  law.  The  complaint  alleged, 
among  other  things,  that  the  petitioners  had  induced 
Carnegie's  employees  to  refuse  to  perform  services,  and 
that  the  petitioners  had  thus  caused  Carnegie  to  breach 
its  contract  with  the  respondents*  The  petitioners  filed 
a  motion  to  dismiss  the  complaint,  claiming  that  the  dis- 
pute  was  arguably  subject  to  the  jurisdiction  of  the 
National  Labor  Relations  Board  and  thus,  under  the 
Garmon  doctrine,  beyond  the  state  court's  cognizance/ 
Evidence  was  taken  concerning  the  nature  and  effect  of 
the  picketing,  the  employment  status  of  respondents' 
marine  engineers,  and,  to  a  limited  extent*  the  charac- 
teristics of  MEBA  and  Local  10  L  The  trial  court  con- 
cluded that  the  dispute  was  within  its  jurisdiction,  and, 
finding  the  picketing  to  be  in  violation  of  Minnesota 
law,  it  issued  a  temporary  injunction  prohibiting  the 
petitioners  from  picketing  at  or  near  any  site  where 
the  respondents'  vessels  were  loading  or  unloading,  from 
inducing  other  employees  or  other  firms  not  to  perform 
services  for  the  respondents,  and  from  interfering  in  other 
specified  ways  with  the  respondents^  operations.  The 
injunction  was  later  made  permanent  on  the  basis  of  the 
same  record,  and  the  court^s  judgment  was  affirmed  on 
review  by  the  Supreme  Court  of  Minnesota* 

The  Garmon  case  dealt  with  rules  of  conduct — whether 
certain  activities  were  protected  by  §  7  or  prohibited  by 
§  8  of  the  Act.  In  the  present  case  it  has  hardly  been 
disputed,  nor  could  it  be,  that  the  petitioners'  conduct  was 
of  a  kind  arguably  prohibited  by  §  8  (b)(4)(A)  of  the 
Act  and  thus  within  the  primary  jurisdiction  of  the  Board, 
if  MEBA  and   Local   101    were   '*labor  organizations" 

•  Potential  NLRB  jurisdiction  under  §  8  (b)  is  the  only  ba^ria 
upon  which  the  petitioners  have  claimect  preemption  of  state  court 
jurbdiction.    See  note  4,  infra. 
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within  the  contemplation  of  §  8  (b)  generally.*  The 
Minnesota  courts  determined,  however,  th^t  those  whom 
the  petitioners  represented  and  sought  to  enlist  were 
"supervisors,"  that  consequently  neither  of  the  petitioners 
was  a  "labor  organization,"  and  therefore  that  nothing 
in  the  Oarmon  doctrine  precluded  a  state  court  from 
assuming  jurisdiction. 

It  is  the  petitioners'  contention  that  the  issue  to  be 
determined  in  this  case  is  not  whether  the  state  courts 
correctly  decided  their  "labor  organization"  status,  but 
whether  the  state  courts  were  free  to  finally  decide  that 
issue  at  all.  The  petitioners  contend  that  the  principles  of 
the  Oarmon  decision  confined  the  state  court  to  deciding 


*  On  November  12, 1959,  the  day  the  picketing  began,  §  8  (b)  (4)  (A) 
provided  as  follows: 

'It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its 
agents — 

"(4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any 
employer  to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course 
of  their  employment  to  use,  manufacture,  process,  transport,  or  other- 
wise handle  or  work  on  any  goods,  articles,  materials,  or  commodities 
or  to  perform  any  services,  where  an  object  thereof  is:  (A)  forcing 
or  requiring  any  employer  or  self-employed  person  to  join  any  labor 
or  employer  organization  or  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the 
products  of  any  other  producer,  processor,  or  manufacturer,  or  to 
cease  doing  business  with  any  other  person  .  .  .  /'  29  U.  S.  C. 
§158  (b)(4) (A). 

Shortly  thereafter  the  amendments  made  by  the  Labor-Management 
Reporting  and  Disclosure  Act  became  effective,  and  §8  (b)(4)(A) 
became  §8  (b)(4)(B),  29  U.  S.  C.  (Supp.  II)  §  158  (b)(4)(B).  The 
here-pertinent  language  of  the  amended  sections  remained  virtually 
the  same. 

We  express  no  opinion  on  the  ultimate  applicability  of  these  pro- 
visions. Compare  Sailors'  Union  of  the  Pacific  {Moore  Dry  Dock 
Co.),  92  N.  L.  R.  B.  547,  with  National  Maritime  Union  {Standard 
Oil  Co.),  121  N.  L.  R.  B.  208,  enforced,  274  F.  2d  167.  See  generally, 
Local  761,  Electrical  Workers  v.  Labor  Board,  366  U.  S.  667. 
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only  whether  the  evidence  in  this  case  was  sufficient 
to  show  that  either  of  them  was  arguably  a  '*labor 
organization"  within  the  contemplation  of  §8  (b).  We 
agree,  and  hold  that  the  evidence  was  sufficient  to  deprive 
the  Minnesota  courts  of  jurisdiction  over  this  controversy. 

We  see  no  reason  to  assume  that  the  task  of  inter- 
preting and  applying  the  statutory  definition  of  a  "labor 
organization"  does  not  call  for  the  same  adjudicatory 
expertise  that  the  Board  must  bring  to  bear  when  it  deter- 
mines the  applicability  of  §§  7  and  8  of  the  Act  to  sub* 
stantive  conduct.  Indeed,  analysis  of  the  problem  makes 
clear  that  the  process  of  defining  the  term  "labor  organi- 
zation" is  one  which  may  often  require  the  full  range  of 
Board  competence. 

The  term  *iabor  organization"  is  defined  by  §  2  (5)  of 
the  Act,  which  says: 

**The  term  'labor  organization'  means  any  organi- 
zation of  any  kind,  or  any  agency  or  employee  repre- 
sentation committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole 
or  in  parti  of  dealing  witJi  employers  concerning 
grievances,  labor  disputes,  wages,  rates  of  pay,  hours 
of  employment,  or  conditions  of  work/*  29  U.  S.  C- 
§  152  (5), 

The  part  of  that  definition  at  issue  in  the  present  case 
is  the  requirement  that  "employees  participate"  in  the 
organization.  As  defined  by  §  2  (3)  of  the  Act,  "[t]he 
term  'employee'  .  .  .  shall  not  include  ,  .  ,  any  indi- 
vidual employed  as  a  supervisor  ,  .  .  ."  29  U,  S*  C. 
§  152  (3).^  "Supervisor**  is  defined  in  turn  by  §  2  (11) 
of  the  Act  to  mean : 

",  ,  .  any  individual  having  authority,  in  the  interest 
of  the  employer,  to  hire,  transfer,  suspend,  lay  oflF, 


*Tlie  deouloQ  of  Congress  to  forego  regulation  of  labor  relations 
between  empIoyer§  and  their  supervisory  personnel  was  the  product 
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recall,  promote,  discharge,  assign,  reward,  or  dis- 
cipline other  employees,  or  responsibly  to  direct 
them,  or  to  adjust  their  grievances,  or  eflfectively  to 
reconmiend  such  action,  if  in  connection  with  the 
foregoing  the  exercise  of  such  authority  is  not  of  a 
merely  routine  or  clerical  nature,  but  requires 
the  use  of  independent  judgment."  29  U.  S.  C. 
S  152  (11). 

The  statutory  definition  of  the  term  "supervisor"  has 
been  the  subject  of  considerable  litigation  before  the 
NLRB  and  in  the  federal  courts.*  It  is  immediately  ap- 
parent, moreover,  that  the  phrase  "organization  ...  in 
which  employees  participate"  is  far  from  self-explanatory. 
Several  recurring  questions  stem  from  the  fact  thitt  na- 

of  experience  under  the  National  Labor  Relations  Act  of  1935.  The 
Board's  assumption  of  jurisdiction  over  supervisors  under  the  1935 
Act  was  approved  by  this  Court  in  Packard  Motor  Car  Co.  v.  Labor 
Board,  330  TJ.  S.  485.  Congress  passed  the  1947  Act  shortly  there- 
after, exphcitly  stating  its  purpose  to  free  employers  from  compul- 
sion to  treat  supervisory  personnel  as  employees  for  the  purpose  of 
collective  bargaining  or  organizational  activity.  S.  Rep.  No.  105, 
80th  Cong.,  1st  Sess.,  pp.  3-5,  28;  H.  R.  Rep.  No.  245,  80th  Cong., 
1st  Sess.,  pp.  13-17. 

•Compare,  e.  g.,  Globe  Steamship  Co.  {Great  Lakes  Engineers 
Brotherhood),  85  N.  L.  R.  B.  475,  with  National  Maritime  Union 
{Standard  Oil  Co.),  121  N.  L.  R.  B.,  at  209-210,  and  Graham  Transp. 
Co.  {Brotherhood  of  Marine  Engineers),  124  N.  L.  R.  B.  960.  See 
generally,  Labor  Board  v.  Brown  &  Sharpe  Mfg.  Co.,  169  F.  2d  331 ; 
Labor  Board  v.  Edward  G.  Budd  Mfg.  Co.,  169  F.  2d  571 ;  Ohio  Power 
Co.  V.  Labor  Board,  176  F.  2d  385;  Labor  Board  v.  Quincy  Steel 
Casting  Co.,  200  F.  2d  293.  Sunmiarizing  the  many  federal  court 
decisions  in  this  area,  the  Court  of  Appeals  for  the  First  Circuit 
recently  said,  "...  the  gradations  of  authority  'responsibly  to  direct* 
the  work  of  others  from  that  of  general  manager  or  other  top  executive 
to  'straw  boss'  are  so  infinite  and  subtle  that  of  necessity  a  large 
measure  of  informed  discretion  is  involved  in  the  exercise  by  the 
Board  of  its  primary  function  to  determine  those  who  as  a  practical 
matter  fall  within  the  statutory  definition  of  a  'supervisor.'  "  Labor 
Board  v.  Swift  &  Co.,  292  F.  2d  561,  563. 
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tional  or  even  local  unions  may  represent  both  "em- 
ployees" and  "supervisors."  ^  For  example,  is  employee 
participation  in  any  part  of  a  defendant  national  or 
local  union  sufficient,  or  must  "employees"  be  involved 
in  the  immediate  labor  dispute?*  What  percentage  or 
degree  of  employee  participation  in  the  relevant  unit  is 
required?*  If  an  organization  is  open  to  "employees" 
or  solicits  their  membership,  must  there  be  a  showing 
that  there  are  actually  employee  members?  And,  if  a 
local  union  is  not  itself  a  "labor  organization,"  are  there 
conditions  under  which  it  may  become  subject  to  §  8  (b) 
as  an  agent  of  some  other  organization  which  is?  ^° 

The  considerations  involved  in  answering  these  ques- 
tions are  largely  of  a  kind  most  wisely  entrusted  initially 
to  the  agency  charged  with  the  day-to-day  administration 
of  the  Act  as  a  whole.  The  term  "labor  organization" 
appears  in  a  number  of  sections  of  the  Act.  Section 
8  (a)(2),  for  example,  forbids  employers  to  "dominate  or 
interfere  with  the  formation  or  administration  of  any 
labor  organization  or  contribute  financial  or  other  support 
to  it  ...  ."  29  U.  S.  C.  §  158  (a)  (2).  Section  8  (a)  (3) 
makes  it  an  unfair  labor  practice  for  an  employer,  by  cer- 
tain discriminatory  conduct,  "to  encourage  or  discourage 
membership  in  any  labor  organization  .  .  .  ."  29  U.  S.  C. 
§158  (a)(3).    Section  9(c),  dealing  with   the  largely 

^  See  Labor  Board  v.  Edward  G.  Budd  Mfg.  Co.,  supra,  n.  6;  Inter- 
national Brotherhood  of  Teamsters  {Di  Giorgio  Wine  Co.),  87 
N.  L.  R.  B.  720,  enforced,  89  U.  S.  App.  D.  C.  155, 191  F.  2d  642. 

®See,  e.  g.,  National  Marine  Engineers  Beneficial  Assn.  v.  Labor 
Board,  274  F.  2d  167,  173;  International  Organization  of  Masters, 
Mates  <&  Pilots  {Chicago  Calumet  Stevedoring  Co.),  125  N.  L.  R.  B. 
113,  131-132. 

®  See,  e.  g..  International  Organization  of  Masters,  Mates  &  Pilots 
V.  Labor  Board,  48  L.  R.  R.  M.  2624  (C.  A.  D.  C.  Cir.  1960). 

*°  Compare  International  Brotherhood  of  Teamsters  {Di  Giorgio 
Wine  Co.),  87  N.  L.  R.  B.,  at  721,  743,  with  National  Maritime  Union 
{Standard  OH  Co.),  121  N.  L.  R.  B.,  at  210. 
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unreviewable  area  of  representation  elections,"  refers 
repeatedly  to  both  "employees"  and  "labor  organizations." 
The  policy  considerations  underlying  these  and  other  sec- 
tions of  the  Act,  and  the  relationship  of  a  particular  defi- 
nitional approach  under  §  8  (b)  to  the  meaning  of  the 
same  term  in  the  various  sections,  must  obviously  be  taken 
into  account  if  the  statute  is  to  operate  as  a  coherent 
whole."  A  centralized  adjudicatory  process  is  also  essen- 
tial in  working  out  a  consistent  approach  to  the  status 
of  the  many  separate  unions  which  may  represent  inter- 
related occupations  in  a  single  industry."  Moreover,  as 
the  national  agency  charged  with  the  administration  of 
federal  labor  law,  the  Board  should  be  free  in  the  first 
instance  to  consider  the  whole  spectrum  of  possible 
approaches  to  the  question,  ranging  from  a  broad  defini- 
tion of  "labor  organization"  in  terms  of  an  entire  union 
to  a  narrow  case-by-case  consideration  of  the  issue.  Only 
the  Board  can  knowledgeably  weigh  the  eflfect  of  either 
choice  upon  the  certainty  and  predictability  of  labor  man- 
agement relations,  or  assess  the  importance  of  simple 
administrative  convenience  in  this  area." 


"  See  Leedom  v.  Kyne,  358  U.  S.  184. 

"Cf.  International  Brotherhood  of  Teamsters  (Di  Giorgio  Wine 
Co.),  87  N.  L.  R.  B.,  at  741. 

"  Cf.  Globe  Steamship  Co.  (Great  Lakes  Engineers  Brotherhood), 
85  N.  L.  R.  B.,  at  478,  480. 

"  See  National  Marine  Engineers  Beneficial  Assn.  v.  Labor  Board, 
274  F.  2d,  at  175,  where  it  was  said: 

"We  earnestly  suggest  to  the  Board  that  the  issue  whether  these  two 
unions,  whose  activities  concern  almost  every  ocean  and  inland  port 
of  the  United  States,  are  'labor  organizations*  within  the  meaning  of 
the  National  Labor  Relations  Act  deserves  more  thorough  treatment 
than  it  has  had  here.  Such  an  investigation  would  not,  of  course,  have 
to  be  performed  in  every  case.  Once  the  Board  determined  on  the 
basis  of  a  full  inquiry  that  MEBA  and  MMP  were  or  were  not  labor 
organizations,  the  Board  could  rely  on  this  unless  there  was  evidence 
of  a  change." 
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For  these  reasons  we  conclude  that  the  task  of  deter- 
mining what  is  a  "labor  organization"  in  the  context  of 
I  8  (b)  must  in  any  doubtful  case  begin  with  the  National 
Labor  Relations  Board,  and  that  the  only  workable  way 
to  assure  this  result  is  for  the  courts  to  concede  that  a 
union  is  a  "labor  organization"  for  §  8  (b)  purposes  when- 
ever a  reasonably  arguable  case  is  made  to  that  effect. 
Such  a  case  was  made  in  the  Minnesota  courts. 

There  persuasive  evidence  was  introduced  to  show  that 
all  the  marine  engineers  employed  by  the  respondents 
were  in  fact  supervisors.'*  It  was  also  shown  that  MEBA 
had  steadfastly  maintained  in  proceedings  before  the 
NLRB  that  it  was  not  a  labor  organization  subject  to 
§  8  (b)  of  the  Act'*  However,  the  petitioners  introduced 
into  the  record  two  recent  Board  decisions,  one  holding 


**  The  trial  court  relied,  in  part,  upon  the  1949  Labor  Board  decision 
in  Globe  Steamship  Co.,  supra,  n.  6^  which  held  that  certain  marine 
engineers  employed  on  Great  Lakes  vessels,  including  those  of  respond- 
ents, were  *' supervisors''  for  the  purpose  of  a  §  9  (c)  election  petition, 

*"  Respondents  introduced  an  affidavit,  filed  by  MEBA  in  a  prior 
NLRB  proceeding,  in  which  the  union  claimed  to  represent  only 
supeirisors.  This  is  the  affidavit  quoted  in  note  1  of  the  dissenting 
opinion,  post,  p.  185.  But,  as  petitioners  pointed  out,  the  Board  con- 
cluded then,  and  has  continued  of  the  view,  that  petitioners  are 
'labor  oi^anjaations'*  despite  such  assertions. 

The  petitioners  did  not  attempt  to  introduce  specific  evidence  in 
t^  state  court  to  prove  that  they  actually  repreiented  employees 
who  were  not  supervisors.  Indeed,  the  record  would  seem  to  indi- 
cate that  MEBA  and  Local  101  would  ultimately  prefer  to  be  classi* 
fied  as  supervisory  unions  outside  the  ambit  of  §  S  of  the  Federal 
Act.  The  actual  assertion  of  NLRB  jurisdiction  over  these  unions, 
however,  at  the  very  time  the  state  court  action  was  pendinj^,  was 
more  than  sufficient  to  create  an  arguable  case  for  NLRB  jurisdiction 
under  §8.  It  would  be  entirely  inconsistent  with  our  holding  in 
Garmon,  to  require  the  unions  affirmatively  to  abandon  in  the  state 
eourt  the  position  they  wished  to  maintain  before  the  NLRB.  It 
would  be  equaJiy  inconsistent  to  give  evidentiary  weight  to  union 
affidavits  dredged  up  from  prior  NLRB  proceedings  in  which  the 
Board  rejected  the  union's  self-eharacterizing  claims. 
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that  MEBA  was  subject  to  §  8  (b)  and  was  guilty  of  an 
unfair  labor  practice  for  engaging  in  an  activity  similar 
to  that  involved  in  this  case/^  and  the  other  holding  that 
marine  engineers  represented  by  a  branch  of  Local  101 
were  "employees"  for  the  purj)ose  of  a  §  9  (c)  election." 
The  Board's  order  in  the  first  case  was  enforced  by  the 
Court  of  Appeals  for  the  Second  Circuit  on  January  13, 
1960,  during  the  pendency  of  the  present  litigation  in  the 
Minnesota  trial  court."  The  state  court's  attention  was 
expressly  called  to  the  Board's  theory,  subsequently 
adopted  by  the  Court  of  Appeals  for  the  Second  Circuit, 
that  the  relevant  unit  of  membership  for  determining 
what  is  a  labor  organization  in  a  §  8  (b)  context  is  the 
entire  union,  and  to  the  holding  that  the  known  member- 
ship of  a  few  "employees,"  provisions  in  the  union's  con- 
stitution making  membership  available  to  "employees," 
and  previous  conduct  indicative  of  "employee"  representa- 
tion were  sufficient  to  render  the  national  union  a  "labor 
organization."  See  121  N.  L.  R.  B.,  at  209-210;  274  F. 
2d,  at  174-175.  Three  additional  District  Court  decisions 
expressly  holding  that  the  Board  had  reasonable  cause  to 
believe  that  MEBA  or  Local  101  was  subject  to  §  8  (b) 
had  been  decided  before  the  issuance  of  the  Minnesota 
trial  court's  judgment  in  the  present  litigation,  although 
the  record  does  not  show  that  these  were  specifically 
brought  to  the  court's  attention.^" 

^''National  Maritime  Union  {Standard  Oil  Co.),  supra,  n.  4. 

"  Graham  Transp,  Co.  (Brotherhood  of  Marine  Engineers),  supra, 
n.  6.  An  official  of  Local  101  testified  on  direct  examination  that  the 
Brotherhood  of  Marine  Engineers  ''was  merged  in  our  local''  on  May 
29,  1959. 

^*  National  Marine  Engineers  Beneficial  Assn.  v.  Labor  Board, 
supra,  n.  8. 

^^Schauffler  v.  Local  101,  Marine  Engineers  Ben.  Assn.,  180  F. 
Supp.  932;  Penello  v.  Seafarers*  International  Union,  40  L.  R.  R.  M. 
2180  (D.  C.  E.  D.  Va.,  1957);  Douds  v.  Seafarers'  International 
Union,  148  F.  Supp.  953. 
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This  was  a  case,  therefore,  where  a  state  court  was 
shown  not  simply  the  arguable  possibility  of  Labor  Board 
jurisdiction  over  the  controversy  before  it,  but  that  the 
Board  had  actually  determined  the  underlying  issue  upon 
which  its  jurisdiction  depended,  f.  6.,  that  MEBA  was  a 
"labor  organization"  for  purposes  of  §  8  (b)  of  the  Act. 
In  the  absence  of  a  showing  that  this  position  had  been 
authoritatively  rejected  by  the  courts,"  or  abandoned  by 
the  Labor  Board  itself,  we  hold  that  it  was  the  duty  of 
the  state  court  to  defer  to  the  Board's  determination." 


21  The  trial  court  noted  that  the  Court  of  Appeals  for  the  Second 
Circuit  had  determined  that  MEBA  was  not  a  "labor  organization" 
within  the  meaning  of  §  301  of  the  federal  statute.  A.  H.  Bvll  Steam- 
ship Co.  V.  National  Marine  Eng.  B,  Assn.,  250  F.  2d  332.  This  case 
was  subsequently  distinguished  by  the  Second  Circuit  in  a  case  under 
§  8  (b),  National  Marine  Engineers  Beneficial  Assn.  v.  Labor  Board, 
supra,  n.  8,  and  in  United  States  v.  National  Marine  Engineers*  Ben. 
Assn.,  294  F.  2d  385.  Subsequent  to  the  trial  court's  decision 
in  the  present  case  the  .Court  of  Appeals  for  the  District  of  Columbia 
Circuit  ordered  the  NLRB  to  take  additional  evidence  and  to 
reconsider  its  determination  of  a  similar  maritime  union's  status  as  a 
"labor  organization."  International  Organization  of  Masters,  Mates 
A  Pilots  V.  Labor  Board,  supra,  n.  9.  At  the  most  these  court  deci- 
sions would  only  serve  to  cast  some  doubt  on  the  validity  of  the 
Board's  determination.  But  even  if  the  doubt  were  much  more 
substantial,  the  Gannon  doctrine  would  require  a  state  court  to 
decline  jurisdiction  of  the  controversy. 

22  To  distinguish  the  several  NLRB  decisions  on  the  ground 
that  each  involved  marine  engineers  whose  jobs  were  unlike  those  of 
the  respondents'  engineers,  as  the  Minnesota  courts  sought  to  do,  is 
inconsistent  with  all  that  Garmon  teaches.  Such  a  distinction  can  be 
made  only  on  the  assumption  that  the  relevant  unit  in  determining 
what  is  a  "labor  organization"  for  purposes  of  §  8  (b)  is  no  more 
than  the  group  of  employees  involved  in  the  then-pending  dispute. 
The  validity  of  this  very  assumption  is  currently  being  litigated  before 
the  Labor  Board  and  reviewing  courts.  Far  from  having  been  author- 
itatively accepted,  this  limited  view  of  the  relevant  unit  has  at  least 
twice  been  expressly  rejected.  National  Marine  Engineers  Bene- 
ficial Assn.  V.  Labor  Board,  274  F.  2d,  at  173,  enforcing  121  N.  L.  R.  B. 
208;  International  Organization  of  Masters,  Mates  dt  Pilots  {Chicago 
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The  need  for  protecting  the  exclusivity  of  NLRB 
jurisdiction  is  obviously  greatest  when  the  precise  issue 
brought  before  a  court  is  in  the  process  of  litigation 
through  procedures  originating  in  the  Board.  While  the 
Board's  decision  is  not  the  last  word,  it  must  assuredly 
be  the  first.  In  addition,  when  the  Board  has  actually 
undertaken  to  decide  an  issue,  relitigation  in  a  state  court 
creates  more  than  theoretical  danger  of  actual  conflict 
between  state  and  federal  regulation  of  the  same  contro- 
versy." "Our  concern''  here,  as  it  was  in  the  Garmon 
case,  359  U.  S.,  at  246,  "is  with  delimiting  areas  .  .  . 
which  must  be  free  from  state  regulation  if  national  policy 
is  to  be  left  unhampered."  Reversed, 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 

Mr.  Justice  Douglas,  dissenting. 

While  I  agree  with  the  principles  announced  by  the 
Court,  I  disagree  with  the  result  that  is  reached  on  the 
facts  of  this  case.  The  record  contains  an  affidavit  of 
the  President  of  this  union,  the  Marine  Engineers  Bene- 
ficial Association  (MEBA),  which  states  that  all  mem- 
bers of  the  union,  including  the  local  involved  in  this 
case,  perform  supervisory  functions.^ 

Calumet  Stevedoring  Co.),  125  N.  L.  R.  B.,  at  131-132,  remanded  for 
reconsideration  on  other  grounds,  48  L.  R.  R.  M.  2624  (C.  A.  D.  C. 
Cir.  1960). 

2'  Illustrative  of  this  danger  is  a  recent  Federal  District  Court  deci- 
sion granting  an  application  by  a  Regional  Director  of  the  Board  for 
a  temporary  injunction  against  Local  101  prohibiting  organizational 
activity  similar  to  that  involved  in  the  present  case.  Schaufjler  v. 
Local  101,  Marine  Engineers  Ben.  Assn.,  supra,  n.  20.  See  also  other 
cases  cited,  n.  20,  supra. 

*  "I  can  state  most  categorically  that  licensed  marine  engineers  who 
comprise  the  entire  members  of  MEBA,  without  a  single  exception  in 
the  nature  of  their  work,  have  authority  in  the  interests  of  the  em- 
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An  officer  of  MEBA  testified : 

*'Local  101  of  the  Marine  Engineers  Beneficial 
Association  is  comprised  of  those  men  who  are 
licensed  as  marine  engineers  by  the  United  States 
Coast  Guard,  and  those  men  who  perform  the  engi- 
neering duties  of  engineers,  whether  or  not  they  are 
licensed  by  the  Coast  Guard/* 

The  record  makes  clear  that  a  licensed  engineer  has 
supervisory  duties  whenever  there  is  someone  working 
under  him.  That  status  is  grounded  in  the  historic  dis- 
tinction between  licensed  and  unlicensed  personnel  and  is 
shown  by  this  record,*    A  union  of  masters  and  mates 


ploy^r  for  whom  they  may  be  working  to  hire,  transfer,  suspend,  lay 
off,  recall,  promote,  discharge,  fine,  reward  or  discipline  the  unlicensed 
personnel  who  work  in  the  engine  department,  over  which  the  hcensed 
engineers  have  supervision  or  responsibihty  to  direct  such  unlicensed 
personnel  to  the  engine  department  or  adjust  the  grievances  of  the 
unlicensed  personnel  in  the  engine  department,  or  to  eJfectively  recom- 
mend any  such  action.  In  furtherance  of  their  duties,  licensed 
engineers  do  not  exercise  the  authority  just  described  merely  as  a 
routine  or  clerical  nature,  but  they  must  exercise  the  use  of  inde- 
pendent judgment.  Every  single  member  of  MEBA  performs  work 
of  the  nature  which  I  have  just  described.  The  t>T>e  of  marine  per- 
sonnel over  whom  the  MEBA  assumes  jurisdiction  and  takes  in  as 
members^  is  precisely  that  which  I  have  junt  described.  We  do  not 
have  any  members  who  do  not  fall  within  such  description^  insofar  aa 
their  duties  and  responsibilities  are  concerned/' 

*  The  findings  state;  '*A11  engineers  and  assistant  engineers  employed 
on  Interlake  vessels  stand  watches  during  which  they  are  in  charge  of 
and  responsible  for  the  operation  and  condition  of  the  vessers  propul* 
sion  mechanism  and  responsibly  direct,  control  and  supervise  the 
work  of  the  firemen,  oilers  and  coal  passers  on  duty  during  such  watch ; 
they  hire,  fire,  transfer  and  change  the  status  of  and  discipline  the  per- 
sons working  under  them  and  have  authority  to  and  do  make  effective 
recommendations  re-specting  the  employment  and  t-enure  of  pmplo>^- 
ment  of  the  people  working  under  them ;  they  handle  initially  griev- 
ances of  the  employees  who  are  subject  to  their  supervision ;  the  exer- 
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would  plainly  be  a  union  of  supervisors  and  under  present 
law  not  be  qualified  to  represent  ordinary  seamen.  If 
there  are  rare  instances  when  an  engineer  on  a  tug,  for 
example,  is  nothing  more  than  an  employee,  that  has  not 
been  shown  in  the  record  and  is  directly  contrary  to  the 
affidavit  of  this  union's  president. 

The  trial  court  in  this  case  said  that  the  record  "does 
not  show"  that  this  MEBA  Local  "admits  to  membership 
any  non-supervisory  employee,  and  in  any  event  it  is  clear 
that  its  membership  is  composed  primarily  and  almost 
exclusively  of  supervisors."  That  finding  is  not  chal- 
lenged here.  Petitioners,  placing  all  their  hopes  on  the 
words  of  the  trial  court  that  this  local  is  composed  "pri- 
marily and  almost  exclusively  of  supervisors,"  say  it  may 
therefore  be  arguably  and  reasonably  contended  that  the 
local  is  a  labor  organization  within  the  meaning  of  the  Act. 

Section  2  (5)  defines  "labor  organization"  as  any  organi- 
zation "in  which  employees  participate"  for  the  purpose 
"of  dealing  with  employers  concerning  grievances,"  etc. 

The  word  "employee"  was  redefined  by  Congress* 
following  our  decision  in  Packard  Co.  v.  Labor  Board, 
330  U.  S.  485,  so  as  to  exclude  "any  individual  employed 
as  a  supervisor."  §  2  (3).  And  §  14  (a)  provides  tiiat 
"Nothing  herein  shall  prohibit  any  individual  employed 
as  a  supervisor  from  becoming  or  remaining  a  mem- 
ber of  a  labor  organization,  but  no  employer  subject  to 
this  Act  shall  be  compelled  to  deem  individuals  defined 
herein  as  supervisors  as  employees  for  the  purpose  of 
any  law,  either  national  or  local,  relating  to  collective 
bargaining." 


cise  of  authority  by  the  engineers  and  assistant  engineers  requires  the 
use  of  independent  judgment  and  discretion;  and  all  such  engineers 
are  required  to  be  hcensed  by  the  United  States  Coast  Guard/' 

» See  H.  R.  Rep.  No.  245,  80th  Cong.,  1st  Sess.,  p.  23;  S.  Rep.  No. 
105,  80th  Cong.,  1st  Sess.,  p.  28. 
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There  is  not  a  shred  of  evidence  in  this  record  showing 
that  any  employee  not  a  supervisor  is  a  member  of  this 
union.  There  is  therefore  not  a  shred  of  evidence  to 
show  that  this  local  of  MEBA  is  a  *'labor  organization." 
Since  there  is  not,  it  has  made  no  showing  that  it  is  en- 
titled to  any  of  the  protections  of  the  Federal  Act.  Such 
a  showing  is  within  its  power  to  make.  It  apparently 
claims  to  be  a  ^labor  organization**  when  it  is  to  its  advan- 
tage to  do  so  and  protests  against  being  so  labeled  when 
that  position  serves  its  end.^ 

If  it  desires  the  protection  of  the  Federal  Act»  it  should 
be  required  to  come  forth  with  evidence  showing  who  its 
members  are.  In  absence  of  such  a  showing,  we  should 
not  disturb  the  rulings  of  the  Minnesota  courts,  which  on 
this  record  were  fully  justified  in  enjoining  the  picketing. 
It  was  indeed  conceded  by  counsel  for  MEBA  at  the 
trial  that  the  purpose  of  the  picketing  was  "to  improve 
the  wages,  hours  and  working  conditions-^  of  the  "licensed 
engineers,"  not  the  wages,  hours  and  working  conditions 
of  those  few  undisclosed  individuals  who  it  is  now  inti- 
mated may  have  been  members  of  the  union. 

Since  this  local  is  not  on  this  record  a  "labor  organiza- 
tion,'' it  does  not  come  witiiin  the  purview  of  §  8  (b)  (2) 
or  18(b)(4),  which  makes  certain  practices,  alleged  to 
have  taken  place  here,  unfair  labor  practices.  For  §  14, 
quoted  above,  returned  supervisors  to  the  basis  which  they 
enjoyed  prior  to  the  Federal  Act,  Bull  5.  S.  Co.  v. 
National  Marine  Eng,  B,  Asgn,,  250  F.  2d  332. 


*  Cf.  with  the  decision  below  the  contentions  of  MEBA  in  Natwnd 
Marine  Engineen  Ben.  Asm.  v.  Labor  Board,  274  F,  2d  167,  170 
C^MEBA  Sfiys  its  membership  is  composed  exclusively  of  super- 
visors") and  Schauffler  v.  Local  101,  Marine  Engineeri  Ben,  As^n., 
180  F,  8upp.  932,  935  (where  the  local  involved  in  the  present  ca.^e 
ane^ued  that  it  was  not  a  labor  organisation  within  the  meaning  of  the 
Act).  In  National  Organiiation  of  Masters,  MateM,  and  PUot$  of 
Ameriea,  et  d.,  il6  N.  L.  R.  B,  1787,  MEBA  admitted  it  was  a  ^'lat>or 
organisation"  within  the  mcanmg  of  the  Act, 
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It  matters  not  that  at  other  times  this  local  or  MEBA 
may  have  been  a  'Tabor  organization''  for  purposes  of  the 
Federal  Act.*  Apparently  an  engineer  may  at  times  be 
only  an  ordinary  employee.*  So  for  one  operation  this 
local  may  have  members  doing  the  work  of  nonsupen^isory 
employees.  Whether  its  status  would  therefore  change 
from  day-to-day  or  week-to-week  might  be  presented  in 
some  case.  It  is  not  presented  here,  for.  on  a  record  show- 
ing only  supervisors  among  the  membership  list,  the  union 
has  no  claim  to  shelter  under  the  Federal  Act. 


'The  finding  of  the  Labor  Board  in  National  Marine  Engineers 
Ben.  Assn.  v.  Labor  Board,  274  F.  2d  167,  that  MEBA  was  a  "labor 
organization"  turned  on  a  narrow  procedural  point  mentioned  by  the 
Court  of  Appeals:  "MEBA  and  MMP  know  who  their  members  are 
and,  if  they  do  not  know  what  their  members  do,  certainly  they  can 
find  out.  The  Board  could  properly  have  thought  that  the  matters 
placed  in  the  record  by  the  general  counsel  justified  an  inference  that 
non-supervisors  do  participate  in  MEBA  and  MMP,  and  that  this 
sufficed  for  the  Board's  finding  to  that  effect  unless  they  were  rebutted 
by  more  convincing  evidence  than  the  unions  offered  here.  We  there- 
fore cannot  say  the  Board's  finding  that  MEBA  and  MMP  were  labor 
organizations  did  not  meet  the  standards  laid  down  in  Universal 
Camera  Corp.  v.  N.  L.  R.  B.,  1951,  340  U.  S.  474,  71  S.  Ct.  456,  95  L. 
Ed.  456."    274  F.  2d,  at  175. 

«  See  National  Marine  Engineers  Ben.  Assn.  v.  Labor  Board,  21 A  F. 
2d  167,  172-173:  "The  Board's  general  counsel  did  not  dispute  that 
two  of  the  three  engineers  on  the  Franklin  D.  Roosevelt,  the  chief 
engineer  and  the  relief  chief  engineer,  were  supervisors;  but  there  was 
much  argument  whether  the  third  should  be  so  considered  since  he 
exercised  supervisory  duties  only  when  neither  the  chief  engineer  nor 
the  relief  chief  engineer  was  about.  See  A^.  L.  R.  B.  v.  Quincy  Steel 
Casting  Co.,  1st  Cir.,  1952, 200  F.  2d  293.  The  general  counsel  claimed 
that  at  least  one  of  the  engineers  on  the  Sandra  Marie  could  not  have 
been  a  supervisor  since  he  had  no  one  to  supervise.  See  General  Foods 
Corp.,  110  N.  L.  R.  B.  1088  (1954).  MEBA  disputed  this,  ius  well  as 
the  contention  relating  to  the  third  engineer  on  the  Franklin  D.  Roose- 
velt, claiming  that  these  engineers  were  qualified  and  on  these  ships 
normally  would  have  someone  to  supervise." 
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W,  M.  C,  A,,  ma,  ET  AL.  V,  SIMON,  SECRETARY  OF 
STATE  OF  NEW  YORK,  et  al. 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  836.    Decided  June  11,  1962. 

A  three- judge  Federal  District  Court  dismissed  a  complaint  under 
the  Civil  Rights  Act  and  2S  U.  S.  C.  §  1343  alleging  violations  of 
the  Due  Proce^  and  EquaJ  Protection  Clauses  of  the  Fourteenth 
Amendment  by  New  York  State's  constitutional  and  statutory  pro- 
visions governing  apportionment  of  State  Senate  and  Aj^embly 
districts.  Held:  The  judgment  is  vacated  and  the  case  is  remanded 
for  further  consideration  in  the  light  of  Baker  v,  Carr,  369  U.  8. 186, 
Pp.  190- 19L 

Reported  below:  202  F.  Supp,  74L 

Leonard  B.  Sand  and  Max  Gross  for  appellants, 

Louw  J.  Lejkowitz,  Attorney  General  of  New  York, 
Irving  Gait,  Assistant  Solicitor  General,  George  C.  Mant- 
zoros  and  Gretchen  W,  Obennan,  Assistant  Attorneya 
General,  Sheldon  Raab,  Deputy  Assistant  Attorney  Gen- 
eral, Leo  A*  Larkin,  Benjamin  Offner,  Bertram  Harnett 
and  Francis  /.  Morgan  for  appellee* 

Per  Curiam, 

On  January  11,  1962»  the  three- judge  District  Court 
dismissed  the  complaint  alleging  violation  of  the  Consti- 
tution of  the  United  States  by  New  York  State's  constitu* 
tional  and  statutory  provisions  governing  apportionment 
of  State  Senate  and  Assembly  Districts,  202  F.  Supp, 
74L  The  three  judges  filed  separate  opinions,  no  two  of 
which  supported  the  judgment  of  dismissal  on  identical 
grounds.  One  opinion  expressed  the  view  that  the  action 
should  be  dismissed  for  failure  to  state  a  claim,  want  of 
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justiciability,  and  want  of  equity.  202  F.  Supp.,  at  742. 
A  second  opinion  expressed  the  view  that  since  the  appor- 
tionment was  not  alleged  to  effect  a  discrimination  against 
any  particular  racial  or  religious  group,  but  merely  a  geo- 
graphical discrimination,  jurisdiction  should  be  exercised, 
but  only  to  dismiss.  202  F.  Supp.,  at  754.  A  third 
opinion  rested  on  the  ground  that  the  action  was  not 
justiciable  and  expressed  no  view  on  the  merits.  202  F. 
Supp.,  at  755. 

On  March  26, 1962,  we  held  m  Baker  v.  Carr,  369  U.  S. 
186,  that  a  justiciable  federal  constitutional  cause  of 
action  is  stated  by  a  claim  of  arbitrary  impairment  of 
votes  by  means  of  invidiously  discriminatory  geographic 
classification.  Our  well-established  practice  of  a  remand 
for  consideration  in  the  light  of  a  subsequent  decision 
therefore  applies.  As  in  Scholle  v.  Hare,  369  U.  S.  429, 
we  believe  that  the  court  below  should  be  the  first  to  con- 
sider the  merits  of  the  federal  constitutional  claim,  free 
from  any  doubts  as  to  its  justiciability  and  as  to  the  merits 
of  alleged  arbitrary  and  invidious  geographical  discrimina- 
tion. The  judgment  is  vacated  and  the  case  is  remanded 
for  further  consideration  in  the  light  of  Baker  v.  Carr, 
supra. 

The  motions  to  substitute  Paul  R.  Screvane  in  the  place 
of  Abe  Stark,  and  Eugene  H.  Nickerson  in  the  place  of 
A.  Holly  Patterson,  as  parties  appellee,  are  granted. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mr.  Justice  Harlan,  dissenting. 

For  reasons  given  in  my  dissent  in  Scholle  v.  Hare,  369 
U.  S.  429,  430,  I  would  affirm,  or,  failing  that,  note  prob- 
able jurisdiction.  The  complaint  in  this  case  squarely 
tenders  the  issue  as  to  whether  the  Equal  Protection 
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Clause  of  the  Federal  Constitution  is  violated  by  a  state 
apportionment  of  seats  in  both  its  legislative  chambers 
on  other  than  a  substantially  proportional  populational 
basis.  As  in  Scholle,  the  lower  court  considered  this  claim 
on  the  merits  and  rejected  it  by  holding  that  the  existing 
distribution  of  New  York  State  legislators  (founded  on 
principles  embodied  in  the  State  Constitution  since  1894) 
violated  no  federal  constitutional  right. 

I  read  the  opinions  below  quite  differently  than  does 
the  Court.  The  first  opinion  is  that  of  Judge  Levet, 
which  the  Court  states  "expressed  the  view  that  the  action 
should  be  dismissed  for  failure  to  state  a  claim,  want  of 
justiciability,  and  want  of  equity."  After  first  holding 
that  the  Court  had  jurisdiction  over  the  action,  Judge 
Levet  held  that  "the  complaint  fails  to  state  a  claim  upon 
which  relief  can  be  granted"  (202  F.  Supp.,  at  753),  in 
that  "[t]here  is  no  authoritative  indication  that  the  rela- 
tive weight  accorded  individual  votes  in  elections  for  the 
state  legislature,  pursuant  to  the  applicable  provisions  of 
the  State  Constitution,  is  protected  by  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment,  In  fact,  the 
contrary  seems  true."  Id.,  at  749.  (Emphasis  added.) 
He  then  proceeded  further:  "If  the  insufficiency  of  the 
complaint  be  not  adequate  to  require  dismissal  of  the 
complaint,  as  I  believe  it  is,  then  the  want  of  equity  in 
the  rehef  sought,  or,  to  view  it  slightly  differently,  want 
of  justiciability,  clearly  demands  dismissal."    Id,,  at  753. 

The  second  opinion  is  that  of  Judge  Ryan,  described 
by  the  Court  as  expressing  "the  view  that  since  the  appor- 
tionment was  not  alleged  to  effect  a  discrimination  against 
any  particular  racial  or  religious  group,  but  merely  a  geo- 
graphical discrimination,  jurisdiction  should  be  exercised, 
but  only  to  dismiss."  Actually,  however,  Judge  Ryan 
agreed  with  Judge  Levet,  stating  at  the  outset  of  his  sepa- 
rate opinion:  "I  concur  with  Judge  Levet  and  the  con- 
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elusions  he  has  reached  that  this  Court  has  jurisdiction 
to  entertain  this  suit  and  that  the  complaint  should  be 
dismissed  on  its  merits."  Id.,  at  754.  (Emphasis  added.) 
He  went  on  to  state:  "The  complaint  is  that  the  method 
of  apportionment  gives  rise  solely  to  territorial  or  purely 
geographical  discrimination  which  grossly  dilutes  the  vote 
of  urban  dwellers.  Judicial  interference  by  federal  courts 
with  the  power  of  the  state  to  create  internal  political  or 
geographical  boundaries  affecting  the  right  of  suffrage  can 
not  be  supported  by  mere  territorial  discrimination  and 
nothing  more/'  Ibid.  While  this  language,  taken  in 
connection  with  some  of  that  which  precedes  it  (ibid.), 
might  lend  itself  to  the  view  that  Judge  Ryan  was  think- 
ing only  in  terms  of  "justiciability,"  I  do  not  think  it  is 
properly  so  read.  Judge  Ryan  nowhere  suggests  that  he 
disagrees  with  Judge  Levet's  further,  and  distinctive, 
ground  for  dismissal,  that  the  complaint  failed  to  state  a 
federal  constitutional  claim. 

The  third  opinion,  that  of  Judge  Waterman,  did,  as  the 
Court  says,  turn  only  on  "non- justiciability."  Judge 
Waterman  declined  to  "express  any  views  with  reference 
to  whether  the  present  legislative  apportionment  in  the 
State  of  New  York  violates  the  Fourteenth  Amendment 
to  the  United  States  Constitution,"  id,,  at  755,  thereby 
evincing  his  understanding  that  his  colleagues  had  also 
rested  decision  on  a  ground  which  he  found  unnecessary 
to  reach. 

For  me,  it  thus  seems  clear  that  two  members  of  the 
three- judge  court  dismissed  the  action  on  two  alternative 
grounds:  (1)  that  the  matter  was  not  "justiciable"; 
(2)  that  the  complaint  stated  no  cause  of  action,  in  that 
the  "territorial  discrimination"  existing  under  New  York's 
legislative  apportionment  did  not  give  rise  to  a  claim 
cognizable  under  the  Fourteenth  Amendent.  The  latter 
ground  was  precisely  the  issue  that  was  avoided  in  Baker 
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V.  Carr,  369  U.  S.  186,  330  (dissenting  opinion) ;  see  also 
id.,  at  265  (concurring  opinion). 

It  is  unfortunate  l^at  the  Court,  now  for  the  second 
time,  has  remanded  a  case  of  this  kind  without  first  coming 
to  grips  itself  with  this  basic  constitutional  issue,  or  even 
indicating  any  guidelines  for  decision  in  the  lower  courts. 
Baker  v.  Carr,  supra,  of  course  did  neither. 
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SINCLAIR  REFINING  CO.  v.  ATKINSON  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  SEVENTH  CIRCUIT. 

No.  434.    Argued  April  18,  1962.— Decided  June  18,  1962. 

This  suit  under  §  301  (a)  of  the  Labor  Management  Relations  Act, 
1947,  was  brought  by  an  employer  to  enjoin  work  stoppages,  strikes, 
peaceful  picketing  and  similar  activities  by  labor  unions  and  their 
officers  and  members,  allegedly  in  violation  of  a  collective  bar- 
gaining agreement  containing  a  no-strike  clause  and  providing  a 
grievance  procedure  culminating  in  compulsory,  final  and  binding 
arbitration  of  ''any  difference  regarding  wages,  hours  or  working 
conditions."  Hdd:  Such  an  injunction  was  barred  by  §4  of  the 
Norris-LaGuardia  Act,  which,  with  exceptions  not  here  material, 
bars  federal  courts  from  issuing  injunctions  "in  any  case  involving 
or  growing  out  of  any  labor  dispute."    Pp.  196-215. 

(a)  This  case  involved  a  ''labor  dispute"  within  the  meaning  of 
the  Norris-LaGuardia  Act — even  if  the  alleged  work  stoppages  and 
strikes  constituted  breaches  of  a  collective  bargaining  agreement. 
Pp.  199-203. 

(b)  The  subsequent  enactment  of  §  301  of  the  Labor  Manage- 
ment Relations  Act,  1947,  authorizing  suits  in  federal  courts  "for 
violation  of  contracts  between  an  employer  and  a  labor  organiza- 
tion" has  not  so  narrowed  the  provisions  of  §4  of  the  Norris- 
LaGuardia  Act  as  to  permit  the  injunctions  originally  proscribed 
thereby  when  such  injunctions  are  sought  as  remedies  for  breaches 
of  a  collective  bargaining  agreement.    Pp.  203-210. 

(c)  Brotherhood  of  Railroad  Trainmen  v.  Chicago  R.  &  I.  R. 
Co,,  353  U.  S.  30;  Textile  Workers  v.  Lincoln  Mills,  353  U.  S.  448; 
United  Steelworkers  v.  American  Mfg.  Co.,  363  U.  S.  564;  United 
Steelworkers  v.  Warrior  <fc  Gulf  Navigation  Co.,  363  U.  S.  574,  and 
United  Steelworkers  v.  Enterprise  Wheel  &  Car  Corp.,  363  U.  S. 
593,  distinguished.    Pp.  210-213. 

(d)  Section  301  of  the  Labor  Management  Relations  Act,  1947, 
presents  no  real  conflict  with  the  anti-injunction  provisions  of  the 
Norris-LaGuardia  Act.    Pp.  213-215. 

290  F.  2d  312,  affirmed. 
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George  B.  Christensen  argued  the  cause  for  petitioner. 
With  him  on  the  briefs  were  Fred  H,  Daugherty  and 
Richard  W.  Austin, 

Gilbert  A,  Cornfield  argued  the  cause  for  respondents. 
With  him  on  the  briefs  were  Gilbert  Feldman  and  William 
E.  Rentfro. 

Mr.  Justice  Black  delivered  the  opinion  of  the  Court. 

The  question  this  case  presents  is  whether  §  301  of  the 
Taft-Hartley  Act,  in  giving  federal  courts  jurisdiction  of 
suits  between  employers  and  unions  for  breach  of  collec- 
tive bargaining  agreements,*  impliedly  repealed  §  4  of  the 
pre-existing  Norris-LaGuardia  Act,  which,  with  certain 
exceptions  not  here  material,  barred  federal  courts  from 
issuing  injunctions  "in  any  case  involving  or  growing  out 
of  any  labor  dispute."  ^ 

*  "Suits  for  violation  of  contracts  between  an  employer  and  a  labor 
organization  representing  employees  in  an  industry  affecting  com- 
merce as  defined  in  this  chapter,  or  between  any  such  labor  organiza- 
tions, may  be  brought  in  any  district  court  of  the  United  States  having 
jurisdiction  of  the  parties,  without  respect  to  the  amount  in  con- 
troversy or  without  regard  to  the  citizenship  of  the  parties."  61 
Stat.  156,  29  U.  S.  C.  §185  (a). 

2  "No  court  of  the  United  States  shall  have  jurisdiction  to  issue  any 
restraining  order  or  temporary  or  permanent  injunction  in  any  case 
involving  or  growing  out  of  any  labor  dispute  to  prohibit  any  person 
or  persons  participating  or  interested  in  such  dispute  (as  these  terms 
are  herein  defined)  from  doing,  whether  singly  or  in  concert,  any  of 
the  following  acts: 

"(a)  Ceasing  or  refusing  to  perform  any  work  or  to  remain  in  any 
relation  of  employment; 

"(e)  Giving  publicity  to  the  existence  of,  or  the  facts  involved  in, 
any  labor  dispute,  whether  by  advertising,  speaking,  patrolling,  or  by 
any  other  method  not  involving  fraud  or  violence; 

"(i)  Advising,  urging,  or  otherwise  causing  or  inducing  without 
fraud  or  violence  the  acts  heretofore  specified  .  .  .  ."  47  Stat.  70, 
29  U.  S.  C.  §  104. 
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The  complaint  here  was  filed  by  the  petitioner  Sinclair 
Refining  Company  against  the  Oil,  Chemical  and  Atomic 
Workers  International  Union  and  Local  7-210  of  that 
union  and  alleged:  that  the  International  Union,  acting 
by  and  with  the  authority  of  the  Local  Union  and  its 
members,  signed  a  written  collective  bargaining  contract 
with  Sinclair  which  provided  for  compulsory,  final  and 
binding  arbitration  of  "any  difference  regarding  wages, 
hours  or  working  conditions  between  the  parties  hereto  or 
between  the  Employer  and  an  employee  covered  by  this 
working  agreement  which  might  arise  within  any  plant  or 
within  any  region  of  operations" ;  that  this  contract  also 
included  express  provisions  by  which  the  unions  agreed 
that  "there  shall  be  no  slowdowns  for  any  reason  what- 
soever''and  "no  strikes  or  work  stoppages  .  .  .  [f] or  any 
cause  which  is  or  may  be  the  subject  of  a  grievance" ;  and 
that  notwithstanding  these  promises  in  the  collective 
bargaining  contract  the  members  of  Local  7-210  had,  over 
a  period  of  some  19  months,  engaged  in  work  stoppages 
and  strikes  on  nine  separate  occasions,  each  of  which,  the 
complaint  charged,  grew  out  of  a  grievance  which  could 
have  been  submitted  to  arbitration  under  the  contract  and 
therefore  fell  squarely  within  the  unions'  promises  not  to 
strike.  This  pattern  of  repeated,  deliberate  violations  of 
the  contract,  Sinclair  alleged,  indicated  a  complete  dis- 
regard on  the  part  of  the  unions  for  their  obligations  under 
the  contract  and  a  probability  that  they  would  continue 
to  "subvert  the  provisions  of  the  contract"  forbidding 
strikes  over  grievances  in  the  future  unless  they  were 
enjoined  from  doing  so.  In  this  situation,  Sinclair 
claimed,  there  was  no  adequate  remedy  at  law  which 
would  protect  its  contractual  rights  and  the  court  should 
therefore  enter  orders  enjoining  the  unions  and  their 
agents  "preliminarily  at  first,  and  thereafter  permanently, 
from  aiding,  abetting,  fomenting,  advising,  participating 
in,  ratifying,  or  condoning  any  strike,  stoppage  of  work, 
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slowdown  or  any  other  disruption  of,  or  interference  with 
normal  employment  or  normal  operation  or  production 
by  any  employee  within  the  bargaining  unit  at  plain tifif^s 
East  Chicago,  Indiana  refinery  covered  by  the  contract 
between  the  parties  dated  August  8,  1957,  in  support  of, 
or  because  of,  any  matter  or  thing  which  is,  or  could  be, 
the  subject  of  a  grievance  under  the  grievance  procedure 
of  the  said  contract,  or  any  extension  thereof,  or  any  other 
contract  between  the  parties  which  shall  contain  like  or 
similar  provisions.'^  ^ 

The  unions  moved  to  dismiss  this  complaint  on  the 
ground  that  it  sought  injunctive  relief  which  United 
States  courts,  by  virtue  of  the  Norris-LaGuardia  Act,  have 
no  jurisdiction  to  give.  The  District  Court  first  denied 
the  motion,  but  subsequently,  upon  reconsideration  after 
full  oral  argument,  vacated  its  original  order  and  granted 
the  unions'  motion  to  dismiss.*  In  reaching  this  conclu- 
sion, the  District  Court  reasoned  that  the  controversy 
between  Sinclair  and  the  unions  was  unquestionably  a 
'labor  dispute"  within  the  meaning  of  the  Norris-LaGuar- 
dia Act  and  that  the  complaint  therefore  came  within  the 
proscription  of  I  4  of  that  Act  which  "withdraws  juris- 
diction from  the  federal  courts  to  issue  injunctions  to 
prohibit  the  refusal  *to  perform  work  or  remain  in  any 
relation  of  employment'  in  cases  involving  any  labor  dis- 
pute/* ^  The  Court  of  Appeals  for  the  Seventh  Circuit 
affirmed  the  order  of  dismissal  for  the  same  reasons/ 
Beeause  this  decision  presented  a  conflict  with  the  deci- 


^  The  suit  filed  by  Sinclair  was  in  three  counts,  only  one  of  which, 
Count  3,  is  involved  in  thia  case.  Counts  1  and  2,  upon  which  Sin- 
clair prevailed  below,  are  also  before  the  Court  in  No.  430.  See 
Atkinson  v.  Sinriair  Refining  Co.,  pmt,  p.  238,  decided  today. 

M87  F.  8upp.  225. 

«  rd,,  at  228. 

•  290  F,  2d  312. 
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sion  on  this  same  important  question  by  the  Court  of 
Appeals  for  the  Tenth  Circuit/  we  granted  certiorari.® 

We  agree  with  the  courts  below  that  this  case  does 
involve  a  ''labor  dispute"  within  the  meaning  of  the 
Norris-LaGuardia  Act.  Section  13  of  that  Act  expressly 
defines  a  labor  dispute  as  including  "any  controversy 
concerning  terms  or  conditions  of  employment,  or  con- 
cerning the  association  or  representation  of  persons  in 
negotiating,  fixing,  maintaining,  changing,  or  seeking  to 
arrange  terms  or  conditions  of  emplojnnent,  regardless  of 
whether  or  not  the  disputants  stand  in  the  proximate  rela- 
tion of  employer  and  employee."  •  Sinclair's  own  com- 
plaint shows  quite  plainly  that  each  of  the  alleged  nine 
work  stoppages  and  strikes  arose  out  of  a  controversy 
which  was  unquestionably  well  within  this  definition." 


'  Chauffeurs,  Teamsters  A  Helpers  Local  No,  796  v.  Yellow  Transit 
Freight  Lines,  282  F.  2d  345.  Both  the  First  and  the  Second  Circuits 
have  also  considered  this  question  and  both  have  taken  the  same 
position  as  that  taken  below.  See  W,  L,  Mead,  Inc,,  v.  Teamsters 
Local  No.  26,  217  F.  2d  6;  Alcoa  S.  S.  Co.  v.  McMahon,  173  F.  2d 
567;  In  re  Third  Ave.  Transit  Corp.,  192  F.  2d  971;  A.  H.  Bull 
Steamship  Co.  v.  Seafarers*  International  Union,  250  F.  2d  326. 

•368  U.  8.937. 

»47Stat.  73,  29U.  S.  C.  §113. 

*®  The  allegations  of  the  complaint  with  regard  to  the  nine  occur- 
rences in  question  are  as  follows: 

"(a)  On  or  about  July  1,  1957,  six  employees  assigned  to  the  #810 
Crude  Still  stopped  work  in  support  of  an  asserted  grievance  involving 
the  removal  of  Shift  Machinists  from  the  #810  Still  area; 

"(b)  On  or  about  September  17,  1957,  all  employees  employed  in 
the  Mason  Department  refused  to  work  on  any  shift  during  the  entire 
day;  the  entire  Mechanical  Department  refused  to  work  from  approx- 
imately noon  until  midnight;  the  employees  of  the  Barrel  House 
refused  to  work  from  the  middle  of  the  afternoon  until  midnight; 
a  picket  line  was  created  which  prevented  operators  from  reporting 
to  work  on  the  4:00  P.  M.  to  midnight  shift,  all  in  support  of  an 
asserted  grievance  on  behalf  of  five  apprentice  masons  for  whom 
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Nor  does  the  circumstance  that  the  alleged  work  stop- 
pages and  strikes  may  have  constituted  a  breach  of  a 
collective  bargaining  agreement  alter  the  plain  fact  that 
a  "labor  dispute"  within  the  meaning  of  the  Norris- 
LaGuardia  Act  is  involved.  Arguments  to  the  contrary 
proceed  from  the  premise  that  §  2  of  that  Act,  which 


insufficient  work  was  available  to  pennit  their  retention  at  craft 
levels. 

"(c)  On  or  about  March  28,  1958,  approximately  73  employees  in 
the  Rigging  Department  refused  to  work  for  approximately  one  hour 
in  support  of  an  asserted  grievance  that  riggers  were  entitled  to  do 
certain  work  along  with  machinists. 

"(d)  On  or  about  May  20,  1958,  approximately  24  employees  in 
the  Rigging  Department  refused  to  work  for  1%  hours  in  support 
of  an  asserted  grievance  that  riggers  were  entitled  to  do  certain  work 
along  with  boilermakers. 

"(e)  On  or  about  September  11,  1958,  approximately  24  employees 
in  the  Rigging  Department  refused  to  work  for  approximately  two 
hours  in  support  of  an  asserted  grievance  that  pipefitters  could  not 
dismantle  and  remove  certain  pipe  coils  without  riggers  being  em- 
ployed on  the  said  work  also. 

"(f)  On  or  about  October  6  and  7,  1958,  approximately  43  em- 
ployees in  the  Cranes  and  Trucks  Department  refused  to  work  for 
approximately  eight  hours  in  support  of  an  asserted  grievance  con- 
cerning employment  by  the  Ck)mpany  of  an  independent  contractor 
to  operate  a  contractor  owned  crane. 

"  (g)  On  or  about  November  19,  1958,  approximately  71  employees 
refused  to  work  for  approximately  3%  hours  in  the  Boilermaking 
Department  in  support  of  an  asserted  grievance  that  burners  and  rig- 
gers would  not  dismantle  a  tank  roof  without  employment  of  boiler- 
makers  at  the  said  task. 

"(h)  On  or  about  November  21,  1958,  in  further  pursuance  of 
the  asserted  grievance  referred  to  in  subparagraph  (g)  preceding,  the 
main  entrance  to  the  plant  was  picketed  and  barricaded,  thereby 
preventing  approximately  800  employees  from  reporting  for  work 
for  an  entire  shift. 

"(i)  On  or  about  February  13  and  14,  1959,  approximately  999 
employees  were  induced  to  stop  work  over  an  asserted  grievance  on 
behalf  of  three  riggers  that  they  should  not  have  been  docked  an 
aggregate  of  $2.19  in  their  pay  for  having  reported  late  to  work." 
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expresses  the  public  policy  upon  which  the  specific  anti- 
injunction  provisions  of  the  Act  were  based,  contains 
language  indicating  that  one  primary  concern  of  Congress 
was  to  insure  workers  the  right  ''to  exercise  actual  liberty 
of  contract"  and  to  protect  "concerted  activities  for  the 
purpose  of  collective  bargaining."  "  From  that  premise, 
Sinclair  argues  that  an  interpretation  of  the  term  "labor 
dispute"  so  as  to  include  a  dispute  arising  out  of  a  union's 
refusal  to  abide  by  the  terms  of  a  collective  agreement  to 
which  it  freely  acceded  is  to  apply  the  Norris-LaGuardia 
Act  in  a  way  that  defeats  one  of  the  purposes  for  which 
it  was  enacted.  But  this  argument,  though  forcefully 
urged  both  here  and  in  much  current  commentary  on  this 
question,"  rests  more  upon  considerations  of  what  many 

^^  "In  the  interpretation  of  this  Act  and  in  determining  the  juris- 
diction and  authority  of  the  courts  of  the  United  States,  as  such 
jurisdiction  and  authority  are  herein  defined  and  limited,  the  pubhc 
policy  of  the  United  States  is  hereby  declared  as  follows: 

"Whereas  imder  prevailing  economic  conditions,  developed  with 
the  aid  of  governmental  authority  for  owners  of  property  to  organize 
in  the  corporate  and  other  forms  of  ownership  association,  the  indi- 
vidual unorganized  worker  is  conmionly  helpless  to  exercise  actual 
liberty  of  contract  and  to  protect  his  freedom  of  labor,  and  thereby 
to  obtain  acceptable  terms  and  conditions  of  employment,  wherefore, 
though  he  should  be  free  to  decline  to  associate  with  his  fellows,  it 
is  necessary  that  he  have  full  freedom  of  association,  self-organization, 
and  designation  of  representatives  of  his  own  choosing,  to  negotiate 
the  terms  and  conditions  of  his  employment,  and  that  he  shall  be  free 
from  the  interference,  restraint,  or  coercion  of  employers  of  labor, 
or  their  agents,  in  the  designation  of  such  representatives  or  in  self- 
organization  or  in  other  concerted  activities  for  the  purpose  of  collec- 
tive bargaining  or  other  mutual  aid  or  protection;  therefore,  the 
following  definitions  of,  and  limitations  upon,  the  jurisdiction  and 
authority  of  the  courts  of  the  United  States  are  enacted."  47  Stat. 
70,  29  U.  S.  C.  §  102. 

"  One  of  the  most  forthright  argimients  for  judicial  re-evaluation  of 
the  wisdom  of  the  anti-injunction  provisions  of  the  Norris-LaGuardia 
Act  and  judicial  rather  than  congressional  revision  of  the  meaning  and 
scope  of  these  provisions  as  appUed  to  conduct  in  breach  of  a  collec- 
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commentators  think  would  be  the  more  desirable  indus- 
trial and  labor  policy  in  view  of  their  understanding  as  to 
the  prevailing  circumstances  of  contemporary  labor- 
management  relations  than  upon  what  is  a  correct  judi- 
cial interpretation  of  the  language  of  the  Act  as  it  was 
written  by  Congress. 

In  the  first  place,  even  the  general  policy  declara- 
tions of  §  2  of  the  Norris-LaGuardia  Act,  which  are  the 
foundation  of  this  whole  argument,  do  not  support 
the  conclusion  urged.  That  section  does  not  purport  to 
limit  the  Act  to  the  protection  of  collective  bargain- 
ing but,  instead,  expressly  recognizes  the  need  of  the 
an  ti- in  junction  provisions  to  insure  the  right  of  w^orkers 
to  engage  in  "concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protection/' 
Moreover,  the  language  of  the  specific  provisions  of 
the  Act  is  so  broad  and  inclusive  that  it  leaves  not 
the  slightest  opening  for  reading  in  any  exceptions 
beyond  those  clearly  written  into  it  by  Congress  itself.** 

tiye  bargaining  agreement  is  presented  in  Gregory,  The  Law  of  the 
Collective  Agreement,  67  Mich.  L.  Rev.  635.  That  author,  in  urging 
that  a  strike  in  breach  of  a  collective  agreement  should  not  now  be  held 
to  involve  or  grow  out  of  a  "labor  dispute''  within  the  meaning  of  the 
Norris-LaGuardia  Act,  states r  ^' After  all,  1932  was  a  long  time  ago 
and  conditions  have  changed  drastically.  Judges  who  still  confuse 
violations  of  collective  agreements  with  §  13  labor  disputes  and  §  4 
conduct  have,  in  my  opinion,  lost  contact  with  reality.  The  passage 
of  time  has  operated  as  a  function  of  many  other  types  of  judicial 
output  at  the  highest  level.  I  do  not  see  why  it  should  not  do  so  in 
this  instance,  as  woU."  Jd.,  at  645-646,  n.  39.  See  also  Stewart, 
No*Strike  Clauses  in  the  Federal  Courts^  59  Mich.  L.  Rev.  673,  espe- 
cially at  683;  Rice,  A  Paradox  of  our  National  Labor  Law^  34  Marq. 
L.  Rev.  233. 

^*  Thus  we  conclude  here  precisely  as  we  did  in  Lauf  v.  E.  G.  Skin- 
ner dt  Co,,  303  U.  S.  323,  330:  "We  End  notliing  in  the  declarations  of 
policy  which  narrows  the  definition  of  a  labor  dispute  as  found  in  the 
statutes.  The  rights  of  the  parties  and  the  jurisdiction  of  the  federal 
courts  are  to  be  detennined  according  to  the  express  provisions  appli- 
cable to  labor  disputes  as  m  defined.'' 
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We  cannot  ignore  the  plain  import  of  a  conp-essional 
enactment,  particularly  one  which,  as  we  have  repeatedly 
said,  was  deliberately  drafted  in  the  broadest  of  terms  in 
order  to  avoid  the  danger  that  it  would  be  narrowed  by 
judicial  construction." 

Since  we  hold  that  the  present  case  does  grow  out  of  a 
''labor  dispute/'  the  injunction  sought  here  runs  squarely 
counter  to  the  proscription  of  injunctions  against  strikes 
contained  in  §  4  (a)  of  the  Norris-LaGuardia  Act,  to  the 
proscription  of  injunctions  against  peaceful  picketing  con- 
tained in  §  4  (e)  and  to  the  proscription  of  injunctions 
prohibiting  the  advising  of  such  activities  contained  in 
§4Ci),'*  For  these  reasons,  the  Norris-LaGuardia  Act 
deprives  the  courts  of  the  United  States  of  jurisdiction 
to  enter  that  injunction  unless^  as  is  contended  here,  the 
scope  of  that  Act  has  been  so  narrowed  by  the  subse- 
quent enactment  of  |  301  of  the  Taft-Hartley  Act  that 
it  no  longer  prohibits  even  the  injunctions  specifically 
described  in  §  4  where  such  injunctions  are  sought  as 
a  remedy  for  breach  of  a  collective  bargaining  agree- 
ment Upon  consideration,  we  cannot  agree  with  that 
view  and  agree  instead  with  the  view  expressed  by  the 
courts  below^  and  supported  by  the  Courts  of  Appeals 
for  the  First  and  Second  Circuits  that  §  301  was  not 
intended  to  have  any  such  partially  repealing  effect  upon 
such  a  long-standing^  carefully  thought  out  and  highly 
significant  part  of  this  country's  labor  legislation  as  the 
Norris-LaGuardia  Act/* 


»*  United  States  v.  Hutchewn,  312  U.  S.  219,  234,  and  cases  cited 
therein. 

^*  See  note  2,  supra. 

^*We  need  not  here  again  go  into  the  history  of  the  Norris- 
LaGuardia  Act  nor  the  abuses  which  brought  it  into  being  for  that  has 
been  amply  discussed  on  several  occasions.  See  Frankfurter  and 
Greene,  The  Labor  Injunction.  And  see  e.  p.,  Vmted  States  v, 
Hutcheson,  312  U.  S.  219,  235-236;  MUk  Wagon  Drivers'  Union  v. 
Lake  VaUey  Farm  Products,  inc.,  311  V.  B.  91,  102-103,    It  m 
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The  language  of  §  301  itself  seems  to  us  almost  if  not 
entirely  conclusive  of  this  question.  It  is  especially  sig- 
nificant that  the  section  contains  no  language  that  could 
by  any  stretch  of  the  imagination  be  interpreted  to  con- 
stitute an  explicit  repeal  of  the  an ti-dnj unction  provisions 
of  the  Norris-LaGuardia  Act  in  view  of  the  fact  that  the 
section  does  expressly  repeal  another  provision  of  the 
Norris-LaGuardia  Act  dealing  with  union  responsibility 
for  the  acts  of  agents/^  If  Congress  had  intended  that 
I  301  suits  should  also  not  be  subject  to  the  an  ti- in  junc- 
tion provisions  of  the  Norris-LaGuardia  Act,  it  certainly 
seems  likely  that  it  would  have  made  its  intent  known  in 
this  same  express  manner.  That  is  indeed  precisely  what 
Congress  did  do  in  §  101.  amending  g  10  (h)  of  the 
National  Labor  Relations  Act,  and  §  208  (b)  of  the  Taft- 
Hartley  Act,  by  permitting  injunctions  to  be  obtained, 
not  by  private  litigants,  but  only  at  the  instance  of  the 
National  Labor  Relations  Board  and  the  Attorney  Gen- 


sufficient  here  to  note  that  the  reasons  which  led  to  the  passage  of 
the  Act  were  substantial  and  that  the  Act  has  been  an  important 
part  of  the  patt^em  of  legislation  under  which  unions  have  functioned 
for  nearly  30  years, 

"  Section  301  (e)  of  the  Act,  61  Stat.  156,  29  U.  B.  C.  §  185  (e), 
provides:  *'For  the  purposes  of  this  Bection,  in  determining  whether 
any  person  is  acting  as  an  ^ agent'  of  another  person  so  as  to  make 
such  other  person  responsible  for  his  acts,  the  question  of  whether 
the  specific  acts  performed  were  actually  authorized  or  subsequently 
ratified  shall  not  be  controlling,"  This,  of  course,  was  designed  to 
and  did  repeal  for  purposes  of  suits  under  §  301  the  previously  con- 
troUiilg  provifflons  of  §  6  of  the  Norris-LaGuardia  Act,  47  Stat.  71, 
29  U.  S.  C.  §  106:  *'No  officer  or  naember  of  any  a^ociation  or  organi- 
sation, and  no  association  or  organization  participating  or  interested 
in  a  labor  dispute,  shall  be  held  responsible  or  liable  in  any  court  of 
tlie  United  States  for  the  unlawful  acts  of  individual  officers,  mem- 
bers, or  agentB,  except  upon  clear  proof  of  actual  participation  in, 
or  actual  authorisation  of,  such  acts,  or  of  ratification  of  such  acts 
after  actual  knowledge  thereof/' 
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eral,"  and  in  §  302  (e),  by  permitting  private  litigants  to 
obtain  injunctions  in  order  to  protect  the  integrity  of 
employees'  collective  bargaining  representatives  in  carry- 
ing out  their  responsibilities."  Thus  the  failure  of  Con- 
gress to  include  a  provision  in  §  301  expressly  repealing 
the  anti-injunction  provisions  of  the  Norris-LaGuardia 
Act  must  be  evaluated  in  the  context  of  a  statutory  pat- 
tern that  indicates  not  only  that  Congress  was  completely 
familiar  with  those  provisions  but  also  that  it  regarded  an 
express  declaration  of  inapplicability  as  the  normal  and 
proper  manner  of  repealing  them  in  situations  where  such 
repeal  seemed  desirable. 

When  the  inquiry  is  carried  beyond  the  language  of 
§  301  into  its  legislative  history,  whatever  small  doubts 
as  to  the  congressional  purpose  could  have  survived  con- 
sideration of  the  bare  language  of  the  section  should  be 
wholly  dissipated.  For  the  legislative  history  of  §  301 
shows  that  Congress  actually  considered  the  advisability 
of  repealing  the  Norris-LaGuardia  Act  insofar  as  suits 
based  upon  breach  of  collective  bargaining  agreements 
are  concerned  and  deliberately  chose  not  to  do  so.*®    The 

"  61  Stat.  146, 155,  as  amended,  29  U.  S.  C.  §§  160  (h),  178  (b). 

i»61  Stat.  157,  29  U.  S.  C.  §  186  (e).  That  this  section,  which 
stands  alone  in  expressly  pennitting  suits  for  injunctions  previously 
proscribed  by  the  Norris-LaGuardia  Act  to  be  brought  in  the  federal 
courts  by  private  litigants  under  the  Taft-Hartley  Act,  deals  with  an 
unusually  sensitive  and  important  problem  is  shown  by  the  fact  that 
§  186  makes  the  conduct  so  enjoinable  a  crime  punishable  by  both  fine 
and  imprisonment. 

*®  This  fact  was  expressly  recognized  by  the  Court  of  Appeals  for 
the  Second  Circuit  m  A.H.  Bull  Steamship  Co.  v.  Seafarers*  Interna" 
tional  Union,  250  F.  2d  326,  331-332.  See  also  W.  L.  Mead,  Inc.,  v. 
Teamsters  Local  No.  25,  217  F.  2d  6,  9-10;  Comment,  Labor  Injunc- 
tions and  Judge-Made  Labor  Law:  The  Contemporary  Role  of  Nor- 
ris-LaGuardia, 70  Yale  L.  J.  70,  97-99.  Another  commentator, 
though  urging  his  own  belief  that  a  strike  in  breach  of  a  collective 
agreement  is  not  a  "labor  dispute"  within  the  Norris-LaGuardia  Act, 
nevertheless  admits  that  Congress  thought  it  was  and  deliberately 
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section  as  eventually  enacted  was  the  product  of  a  con- 
ference between  CoinmitteeB  of  the  House  and  Senate, 
selected  to  resolve  the  differences  between  conflicting  pro- 
visions of  the  respective  bills  each  had  passed.  Prior  to 
this  conference,  the  House  bill  had  provided  for  federal 
jurisdiction  of  suits  for  breach  of  collective  bargaining 
contracts  and  had  expressly  declared  that  the  Norris- 
LaGuardia  Act's  anti-injunction  provisions  would  not 
apply  to  such  suits.^^  The  bill  passed  by  the  Senate,  like 
the  House  bill,  granted  federal  courts  jurisdiction  over 
suits  for  breach  of  such  agreements  but  it  did  not,  like  the 
House  bill,  make  the  Norris-LaGuardia  Act's  prohibition 
against  injunctions  inapplicable  to  such  suits,^  Instead  it 
made  breach  of  a  collective  agreement  an  unfair  labor 
practice**^    Under  the  Senate  version,  therefore,  a  breach 


dteddecl  to  leave  tbe  anti-iojunction  provisions  of  that  Act  applicable 
to  1 301  miU.  See  Hice^  A  Paradox  of  our  National  Labor  Law,  34 
Marq,  L.  Rev.  233,  235. 
"  H.  R-  3020, 80th  Cong.,  1st  Bess.,  as  it  passed  the  House,  provided: 
"Sec.  302.  (a)  Any  action  for  or  proceeding  involving  a  violation 
of  an  agreement  between  an  employer  and  a  labor  organisatioii  or 
other  representative  of  employees  may  be  brought  by  either  party  in 
any  di^rict  court  of  the  United  States  ha^-ing  jurisdiction  of  the 
parties,  without  regard  to  the  amount  in  controversy ^  if  such  agree- 
ment affects  commerce,  or  the  court  otherwise  has  jurisdiction  of  the 
cause. 


"(e)  In  actions  and  proceedings  involving  violations  of  agreements 
between  an  employer  and  a  labor  organization  or  other  representa- 
tive of  employees^  the  provisions  of  the  Act  of  March  23, 1932,  entitled 
*An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  juris- 
diction of  courts  sitting  in  equity  and  for  other  purposes/  shall  not 
have  any  application  in  respect  of  either  party."  I  Legislative  His* 
toiy  of  the  Labor  Management  Relations  Act|  1947,  221-222. 

**Tliia  IB  true  both  of  the  original  Senate  bill,  S,  1126,  as  reported 
ftnd  of  tbe  amended  House  bill,  H.  R.  3020^  as  paseed  by  the  Senate. 
I  Leg,  Hist.  151-152;  I  Leg.  Hist  27&-2S0, 

"I  Leg.  Hist.  111-112,  114,  230,  241-242, 
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of  a  collective  bargaining  agreement,  like  any  unfair  labor 
practice,  could  have  been  enjoined  by  a  suit  brought  by 
the  National  Labor  Relations  Board,^*  but  no  provision  of 
the  Senate  version  would  have  permitted  the  issuance  of 
an  injunction  in  a  labor  dispute  at  the  suit  of  a  private 
party.  At  the  conference  the  provision  of  the  House  bill 
expressly  repealing  the  anti-injunction  provisions  of  the 
Norris-LaGuardia  Act,  as  well  as  the  provision  of  the 
bill  passed  by  the  Senate  declaring  the  breach  of  a  collec- 
tive agreement  to  be  an  unfair  labor  practice,  was  dropped 
and  never  became  law.  Instead,  the  conferees,  as  indi- 
cated by  the  provision  which  came  out  of  the  conference 
and  eventually  became  §  301,  agreed  that  suits  for  breach 
of  such  agreements  should  remain  wholly  private  and  'Tbe 
left  to  the  usual  processes  of  the  law"  ^^  and  that,  in  view 
of  the  fact  that  these  suits  would  be  at  the  instance  of 
private  parties  rather  than  at  the  instance  of  the  Labor 
Board,  no  change  in  the  existing  anti-injunction  provi- 
sions of  the  Norris-LaGuardia  Act  should  be  made.  The 
House  Conference  Report  expressly  recognized  that  the 
House  provision  for  repeal  in  contract  actions  of  the  anti- 
injunction  prohibitions  of  the  Norris-LaGuardia  Act  had 
been  eliminated  in  Conference: 

"Section  302  (e)  of  the  House  bill  made  the 
Norris-LaGuardia  Act  inapplicable  in  actions  and 
proceedings  involving  violations  of  agreements 
between  an  employer  and  a  labor  organization. 
Only  part  of  this  provision  is  included  in  the  confer- 
ence agreement.  Section  6  of  the  Norris-LaGuardia 
Act  provides  that  no  employer  or  labor  organization 

"  In  such  a  situation,  suit  for  injunction  could  be  brought  by  the 
Board  and,  by  virtue  of  §  10  (h)  of  the  National  Labor  Relations  Act, 
as  amended  by  the  Taft-Hartley  Act,  61  Stat.  146,  29  U.  S.  C. 
§  160  (h),  the  Norris-LaGuardia  Act  would  not  apply. 

"  H.  R.  Conf.  Rep.  No.  510,  on  H.  R.  3020,  80th  Cong.,  1st  Sess., 
pp.  41-42,  I  Leg.  Hist.  545-.546. 
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participating  or  interested  in  a  labor  dispute  shall  be 
held  responsible  for  the  unlawful  acts  of  their  agents 
except  upon  clear  proof  of  actual  authorization  of 
such  acts,  or  ratification  of  such  acts  after  actual 
knowledge  thereof.  This  provision  in  the  Norris- 
LaGuardia  Act  was  nnade  inapplicable  under  the 
House  bilL  Section  301  (e)  of  the  conference  agree- 
ment provides  that  for  the  purposes  of  section  301 
in  determining  whether  any  person  is  acting  as  an 
agent  of  another  so  as  to  make  such  other  person 
responsible  for  his  actions,  the  question  of  whether 
the  specific  acts  performed  were  actually  authorized 
or  subsequently  ratified  shall  not  be  controlling;"  ^^ 

And  Senator  Taft,  Chairman  of  the  Conference  Com- 
mittee and  one  of  the  authors  of  this  legislation  that  bore 
his  name,  was  no  less  explicit  in  explaining  the  results 
of  the  Conference  to  the  Senate:  "The  conferees  .  .  . 
rejected  the  repeal  of  the  Norris-LaGuardia  Act."  *' 


^  E,  R-  Conf .  Rep.  No.  510,  on  H.  R.  3020,  SOth  Cong.,  1st  Sess., 
p.  66.  I  Leg.  Hist.  570. 

*^  93  Cong,  Rec,  6445-6446,  II  Leg.  Hist.  1544.  Immediately  prior 
to  this  remark,  Senator  Taft  had  inserted  into  the  Record  a  written 
sunamary  of  his  understanding  as  to  the  effect  of  the  conference  upon 
the  bill  passed  by  the  Senate:  "When  the  bill  passed  the  Senate  it  also 
contained  a  sixth  paragraph  in  this  subsection  [S  (a)]  which  made  it  an 
unfair  labor  practice  for  an  employer  to  violate  the  terms  of  a  coUec- 
tive^bargaining  agreement  or  the  terms  of  an  agreement  to  submit  a 
hibor  dispute  to  arbitration.  The  Hoyse  conferees  objected  to  this 
provision  on  the  ground  that  it  would  have  the  effect  of  making  the 
terms  of  everj'  collet tive  agreement  subject  to  interpretation  and 
determination  by  the  Board,  rather  than  by  the  courts.  The  Senate 
conferee®  ultimately  agreed  to  its  eliminatiou  as  well  as  the  deletion  of 
a  similar  provision  contained  in  subsection  8  (b)(5)  of  the  Senate 
amendment  which  made  it  an  unfair  labor  practice  for  a  labor  organ- 
isation to  violate  the  terms  of  collective-bargaining  agreements.  The 
provisions  of  the  Senate  amendment  which  conferred  a  right  of  actum 
for  damages  upon  a  party  aggrieved  by  breach  of  a  collective- 
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We  cannot  accept  the  startling  argument  made  here 
that  even  though  Congress  did  not  itself  want  to  repeal 
the  Norris-LaGuardia  Act,  it  was  willing  to  confer  a  power 
upon  the  courts  to  "acconmiodate"  that  Act  out  of  exist- 
ence whenever  they  might  find  it  expedient  to  do  so  in 
furtherance  of  some  policy  they  had  fashioned  under 
§  301.  The  unequivocal  statements  in  the  House  Con- 
ference Report  and  by  Senator  Taft  on  the  floor  of  the 
Senate  could  only  have  been  accepted  by  the  Congress- 
men and  Senators  who  read  or  heard  them  as  assurances 
that  they  could  vote  in  favor  of  §  301  without  altering, 
reducing  or  impairing  in  any  manner  the  anti-injunction 
provisions  of  the  Norris-LaGuardia  Act.  This  is  particu- 
larly true  of  the  statement  of  Senator  Taft,  a  man  gen- 
erally regarded  in  the  Senate  as  a  very  able  lawyer  and 
one  upon  whom  the  Senate  could  rely  for  accurate,  forth- 
right explanations  of  legislation  with  which  he  was  con- 
nected. Senator  Taft  was  of  course  entirely  familiar 
with  the  prohibitions  of  the  Norris-LaGuardia  Act  and 
the  impact  those  prohibitions  would  have  upon  the 
enforcement  under  §  301  of  all  related  contractual  provi- 
sions, including  contractual  provisions  dealing  with  arbi- 
tration. If,  as  this  argument  suggests,  the  intention  of 
Congress  in  enacting  §  301  was  to  clear  the  way  for  judi- 
cial obliteration  of  that  Act  under  the  soft  euphemism 
of  "accommodation,"  Senator  Taft's  flat  statement  that 
the  Conference  had  rejected  the  repeal  of  the  Norris- 
LaGuardia  Act  could  only  be  regarded  as  disingenuous. 
We  cannot  impute  any  such  intention  to  him. 

Moreover,  we  think  that  the  idea  that  §  301  sanctions 
piecemeal  judicial  repeal  of  the  Norris-LaGuardia  Act 
requires  acceptance  of  a  wholly  unrealistic  view  of  the 
manner  in  which  Congress  handles  its  business.    The 

bargaining  contract,  however,  were  retained  in  the  conference  agree- 
ment (section  301)."  93  Cong.  Rec.  6443,  II  Leg.  Hist.  1539. 
(Emphasis  supplied.) 
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question  of  whether  existing  statutes  should  be  con- 
tinued in  force  or  repealed  is,  under  our  system  of  govern- 
ment, one  which  is  wholly  wdthin  the  domain  of  Congress. 
When  the  repeal  of  a  highly  significant  law  is  urged  upon 
that  body  and  that  repeal  is  rejected  after  careful  con- 
sideration and  discussion,  the  normal  expectation  is  that 
courts  will  be  faithful  to  their  trust  and  abide  by  that 
decision.  This  is  especially  so  where  the  fact  of  the  con- 
troversy over  repeal  and  the  resolution  of  that  contro- 
versy in  Congress  plainly  appears  in  the  formal  legislative 
history  of  its  proceedings."  Indeed,  not  a  single  instance 
has  been  called  to  our  attention  in  which  a  carefully  con- 
sidered and  rejected  proposal  for  repeal  has  been  revived 
and  adopted  by  this  Court  under  the  guise  of  ''accom- 
modation" or  any  other  pseudonym. 

Nor  have  we  found  anything  else  in  the  previous  deci- 
sions of  this  Court  that  would  indicate  that  we  should  dis- 
regard  all  this  overwhelming  evidence  of  a  congressional 
intent  to  retain  completely  intact  the  anti-injunction  pro- 
hibitions of  the  Norris-LaGuardia  Act  in  suits  brought 
under  §  301,  Brotherhood  of  Railroad  Trainmen  v.  Chi- 
cago River  &  Indiana  /?.  Co.,^^  upon  which  Sinclair  places 


**  The  legislative  histor>^  of  the  Taft-Hartley  Act  shows  that  Con- 
giBfls  actually  considered  and  relied  upon  this  nonnal  functioning  of 
the  judiciiil  iiower  a«  insuring  that  no  unintended  repeal  of  the  anti- 
injunction  provisjiooB  of  the  Norris-LaGuardia  Act  would  be  declared. 
Thus  Senator  Taft,  when  pressed  by  Senator  Moise  with  regard  to 
the  possibility  that  a  provision  inserted  in  §303  (a)  declaring  second- 
aty  boycotts  unlawful  might  be  held  to  justify  an  injunction  pre- 
viou^y  forbidden  by  the  Norris-LaGuardia  Act,  stated :  "Let  me  say 
in  reply  to  the  Senator  or  anyone  ebe  who  makes  the  same  afgument, 
that  that  is  not  the  intention  of  the  author  of  ihe  amendment.  It  is 
not  his  belief  as  to  the  effect  of  it.  It  is  not  the  advice  of  eoun^l  to 
the  commit tw.  Under  those  circumstances,  I  do  not  believe  that 
any  court  would  construe  the  amendment  along  the  lines  suggested 
by  the  Senator  from  Oi^on;'*    93  Cong.  Rec.  4872,  II  Leg,  Hist,  1396. 

••3^  U.  s,  m 
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its  primary  reliance,  is  distinguishable  on  several  grounds. 
There  we  were  dealing  with  a  strike  called  by  the  union  in 
defiance  of  an  affirmative  duty,  imposed  upon  the  union 
by  the  Railway  Labor  Act  itself,  compelling  unions  to 
settle  disputes  as  to  the  interpretation  of  an  existing  col- 
lective bargaining  agreement,  not  by  collective  union 
pressures  on  the  railroad  but  by  submitting  them  to  the 
Railroad  Adjustment  Board  as  the  exclusive  means  of 
final  determination  of  such  "minor"  disputes.'®  Here,  on 
the  other  hand,  we  are  dealing  with  a  suit  under  a  quite 
different  law  which  does  not  itself  compel  a  particular, 
exclusive  method  for  settling  disputes  nor  impose  any 
requirement,  either  upon  unions  or  employers,  or  upon 
the  courts,  that  is  in  any  way  inconsistent  with  a  con- 
tinuation of  the  Norris-LaOuardia  Act's  proscription  of 
federal  labor  injunctions  against  strikes  and  peaceful 
picketing.  In  addition,  in  Chicago  River  we  were  deal- 
ing with  a  statute  that  had  a  far  different  legislative  his- 
tory than  the  one  now  before  us.  Thus  there  was  no 
indication  in  the  legislative  history  of  the  Railway  Labor 
Act,  as  there  is  in  the  history  of  §  301,  that  Congress  had, 
after  full  debate  and  careful  consideration  by  both  Houses 
and  in  Joint  Conference,  specifically  rejected  proposals  to 
make  the  prohibitions  of  the  Norris-LaGuardia  Act  inap- 
plicable. Indeed,  the  Court  was  able  to  conclude  in 
Chicago  River  "that  there  was  general  understanding 
between  both  the  supporters  and  the  opponents  of  the 
1934  amendment  that  the  provisions  deahng  with  the  Ad- 
justment Board  were  to  be  considered  as  compulsory  arbi- 
tration in  this  limited  field."  "   And  certainly  no  one  could 

'®  The  Court  in  Chicago  River  expressly  recognized  and  rested  its 
decision  upon  the  differences  between  provisions  for  the  settlement 
of  disputes  under  the  Railway  Labor  Act  and  the  Taft-Hartley  Act. 
Id,,  at  31-32,  n.  2.  See  also  Order  of  Railroad  Telegraphers  v.  Chi- 
cago A  NoHh  WesUm  R.  Co.,  362  U.  S.  330,  338-340. 

"  353  U.  S.  30,  at  39. 
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contend  that  §  301  was  intended  to  set  up  any  such  system 
of  "compulsory  arbitration"  as  the  exclusive  method  for 
settling  grievances  under  the  Taft-Hartley  Act 

Textile  Workers  Union  v;  Lincoln  Mills,^^  upon  which 
some  lesser  reliance  is  placed,  is  equally  distinguishable. 
There  the  Court  held  merely  that  it  did  not  violate  the 
anti-injunction  provisions  of  the  Norris-LaGuardia  Act  to 
compel  the  parties  to  a  collective  bargaining  agreement  to 
submit  a  dispute  which  had  arisen  under  that  agreement 
to  arbitration  where  the  agreement  itself  required  arbi- 
tration of  the  dispute*  In  upholding  the  jurisdiction  of 
the  federal  courts  to  issue  such  an  order  against  a  chal- 
lenge based  upon  the  Norris-LaGuardia  Act,  the  Court 
pointed  out  that  the  equitable  relief  granted  in  that 
case— a  mandatory  injunction  to  carry  out  an  agreement 
to  arbitrate — did  not  enjoin  any  one  of  the  kinds  of 
conduct  which  the  specific  prohibitions  of  the  Norris- 
LaGuardia  Act  wi  til  drew  from  the  injunctive  powers  of 
LTnited  States  courts,^^  An  injunction  against  work 
stoppages,  peaceful  picketing  or  the  non  fraudulent  en- 
couraging of  those  activities  would,  however,  prohibit 
the  precise  kinds  of  conduct  which  subsections  (a),  (e) 
and  (i)  of  §  4  of  the  Norris-LaGuardia  Act  unequivocally 
say  cannot  be  prohibited.^* 


"  353  U,  a  44a. 

^'  Id.,  at  458.  See  also  Order  of  Railroad  Telegraphers  v.  Chicago 
*  North  WeHem  R.  Co..  362  U.  S.  330,  338-339,  where  Liticdn  MUk 
and  other  cases  not  involving  an  injunction  against  activity  protected 
by  §  4  of  the  Norris-LaGuardia  Act  were  distinguished  on  this  ground. 

**  An  injUDetion  against  a  strike  or  peaceful  picketing  in  breach  of 
1  collective  agreement  '* would  require  strong  judicial  creativity  in  the 
face  of  the  plain  meaning  of  Section  4/*  CoXj  Current  Problems  in  the 
Law  of  Grievance  Arbitration,  30  Rocky  Mt.  L.  Rev,  247,  256, 
for,  indeed! J  such  an  injunction  "would  fly  in  the  face  of  the  plain 
worda  of  Section  4  of  the  Norris-LaGuardia  Act,  the  historical  purpose 
of  which  wa^  to  make  peaceful  concerted  activities  uncnjoinable  with- 
out regard  to  the  nature  of  the  labor  dispute,'^    Id.,  at  253, 
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Nor  can  we  agree  with  the  argument  made  in  this  Court 
that  the  decision  in  Lincoln  Mills,  as  implemented  by  the 
subsequent  decisions  in  United  Steelworkers  v.  American 
Manufacturing  Co,,^^  United  Steelworkers  v.  Warrior  <fe 
Gulf  Navigation  Co.,^^  and  United  Steelworkers  v.  Enter- 
prise Wheel  &  Car  Corp.,^^  requires  us  to  reconsider  and 
overrule  the  action  of  Congress  in  refusing  to  repeal  or 
modify  the  controlling  commands  of  the  Norris-LaGuardia 
Act.  To  the  extent  that  those  cases  relied  upon  the  prop- 
osition that  the  arbitration  process  is  "a  kingpin  of  federal 
labor  policy,"  we  think  that  proposition  was  founded  not 
upon  the  policy  predilections  of  this  Court  but  upon 
what  Congress  said  and  did  when  it  enacted  §  301.  Cer- 
tainly we  cannot  accept  any  suggestion  which  would 
undermine  those  cases  by  implying  that  the  Court  went 
beyond  its  proper  power  and  itself  "forged  ...  a  kingpin 
of  federal  labor  policy"  inconsistent  with  that  section 
and  its  purpose.  Consequently,  we  do  not  see  how  cases 
implementing  the  purpose  of  §  301  can  be  said  to  have 
freed  this  Court  from  its  duty  to  give  eflFect  to  the  plainly 
expressed  congressional  purpose  with  regard  to  the  con- 
tinued application  of  the  anti-injunction  provisions  of  the 
Norris-LaGuardia  Act.  The  argument  to  the  contrary 
seems  to  rest  upon  the  notion  that  injunctions  against 
peaceful  strikes  are  necessary  to  make  the  arbitration 
process  eflFective.  But  whatever  might  be  said  about  the 
merits  of  this  argument,  Congress  has  itself  rejected  it. 
In  doing  so,  it  set  the  limit  to  which  it  was  willing  to  go  in 
permitting  courts  to  eflFectuate  the  congressional  policy 
favoring  arbitration  and  it  is  not  this  Court's  business  to 
review  the  wisdom  of  that  decision. 

The  plain  fact  is  that  §  301,  as  passed  by  Congress,  pre- 
sents no  conflict  at  all  with  the  anti-injunction  provisions 
of  the  Norris-LaGuardia  Act.     Obedience  to  the  congres- 


"  363  U.  S.  564.  ^6  353  u.  S.  574.  "  353  u.  S.  593. 
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sional  commands  of  the  Norris-LaGuardia  Act  does  not 
directly  affect  the  ''congressional  policy  in  favor  of 
the  enforcement  of  agreements  to  arbitrate  grievance 
disputes**  ^^  at  all  for  it  does  not  impair  the  right  of  an 
employer  to  obtain  an  order  compelling  arbitration  of  any 
dispute  that  ra&y  have  been  made  arbitrable  by  the  pro- 
visions of  an  effective  collective  bargaining  agreement. 
At  the  most,  what  is  involved  is  the  question  of  whether 
the  employer  is  to  be  allowed  to  enjoy  the  benefits  of  an 
injunction  along  with  the  right  which  Congress  gave  him 
in  §  301  to  sue  for  breach  of  a  collective  agreement.  And 
as  we  have  already  pointed  out,  Congress  was  not  willing 
to  insure  that  enjoyment  to  an  employer  at  the  cost  of 
putting  the  federal  courts  back  into  the  business  of  enjoin- 
ing strikes  and  other  related  peaceful  union  activities. 

It  is  doubtless  true,  as  argued,  that  the  right  to  sue 
which  §  301  gives  employers  would  be  worth  more  to  them 
if  they  could  also  get  a  federal  court  injunction  to  bar  a 
breach  of  their  collective  bargaining  agreements.  Strong 
arguments  are  made  to  us  that  it  is  highly  desirable  that 
the  Norris-LaGuardia  Act  be  changed  in  the  public 
interest,  If  that  is  so^  Congress  itself  might  see  fit  to 
change  that  law  and  repeal  the  an  ti- in  junction  provisions 
of  the  Act  insofar  as  suits  for  violation  of  collective  agree- 
ments are  concerned,  as  the  House  bill  under  consideration 
originally  provided*  It  might,  on  the  other  hand,  decide 
that  if  injunctions  are  necessary^  the  whole  idea  of 
enforcement  of  these  agreements  by  private  suits  should 
be  discarded  in  favor  of  enforcement  through  the  adminis- 
trative machinery  of  the  Labor  Board,  as  Senator  Taft  pro- 
vided in  his  Senate  bill.  Or  it  might  decide  that  neither 
of  these  methods  is  entirely  satisfactory  and  turn  instead 
to  a  completely  new  approach*    The  question  of  what 


**  T&Etik  Workers  Union  v.  Lincoln  MUh,  35B  U.  8, 44S,  at  458^459. 


SINCLAIR  REFINING  CO.  v.  ATKINSON.    215 

195  Brennan,  J.,  dissenting. 

change,  if  any,  should  be  made  in  the  existing  law  is  one 
of  legislative  policy  properly  within  the  exclusive  domain 
of  Congress — ^it  is  a  question  for  lawmakers,  not  law 
interpreters.  Our  task  is  the  more  limited  one  of  inter- 
preting the  law  as  it  now  stands.  In  dealing  with  problems 
of  interpretation  and  application  of  federal  statutes,  we 
have  no  power  to  change  deliberate  choices  of  legislative 
policy  tiiat  Congress  has  made  witiiin  its  constitutional 
powers.  Where  congressional  intent  is  discernible — ^and 
here  it  seems  crystal  clear — ^we  must  give  effect  to  that 
intent.** 

The  District  Court  was  correct  in  dismissing  Count  3 
of  petitioner's  complaint  for  lack  of  jurisdiction  under  the 
Norris-LaGuardia  Act.  The  judgment  of  the  Court  of 
Appeals  affirming  tiiat  order  is  tiierefore 

Affirmed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 

Mr.  Justice  Brennan,  with  whom  Mr.  Justice 
Douglas  and  Mr.  Justice  Harlan  join,  dissenting. 

I  believe  that  the  Court  has  reached  the  wrong  result 
because  it  has  answered  only  the  first  of  the  questions 
which  must  be  answered  to  decide  this  case.  Of  course 
§  301  of  the  Taft-Hartley  Act  did  not,  for  purposes  of 


'•We  have  not  ignored  Sinclair's  argument  that  to  apply  the 
Norris-LaOiiardia  Act  here  would  deprive  it  of  its  constitutional  right 
to  equal  protection  of  the  law,  both  because  of  an  allegedly  unlawful 
discrimination  between  Taft-Hartley  Act  employers  and  Railway 
Labor  Act  employers  by  virtue  of  the  decision  in  Chicago  River,  and 
because  of  an  allegedly  unlawful  discrimination  between  Taft-Hartley 
Act  employers  and  unions  by  virtue  of  the  decision  in  Lincoln  Mills. 
We  deem  it  sufficient  to  say  that  we  do  not  find  either  of  these  argu- 
ments compelling. 
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actions  brought  under  it^  "repeaV^  §  4  of  the  Norris- 
LaGuardia  Act.  But  the  two  provisions  do  coexist,  and 
it  is  clear  beyond  dispute  that  they  apply  to  the  case 
before  us  in  apparently  conflicting  senses.  Our  duty, 
therefore,  is  to  seek  out  that  accommodation  of  the  two 
which  will  give  the  fullest  possible  effect  to  the  central 
purposes  of  both.  Since  such  accommodation  is  possible, 
the  Courtis  failure  to  follow  that  path  leads  it  to  a  result — 
not  justified  by  either  the  language  or  history  of  I  301 — 
which  is  wholly  at  odds  with  our  earlier  handling  of 
directly  analogous  situations  and  which  cannot  be  woven 
intelligibly  into  the  broader  fabric  of  related  decisions. 


Section  301  of  the  Taft-Hartley  Act,  enacted  in  1947, 
authorizes  Federal  District  Courts  to  entertain  *^[s]uits 
for  violation  of  contracts  between  an  employer  and  a  labor 
organization  .  .  .  "  It  does  not  in  terms  address  itself 
to  the  question  of  remedies*  As  we  have  construed  §  301 , 
it  casts  upon  the  District  Courts  a  special  responsibility 
to  carry  out  contractual  schemes  for  arbitration,  by  hold- 
ing parties  to  that  favored  process  for  settlement  when  it 
has  been  contracted  for,  and  by  then  regarding  its  result 
as  conclusive,^  At  the  same  time,  1 4  of  the  Norris- 
LaGuardia  Act,  enacted  in  1932,  proscribes  the  issuance 
by  federal  courts  of  injunctions  against  various  concerted 
activities  **in  any  case  involving  or  growing  out  of  any 
labor  dispute."  But  the  enjoining  of  a  strike  over  an 
arbitrable  grievance  may  be  indispensable  to  the  effective 
enforcement  of  an  arbitration  scheme  in  a  collective  agree- 
ment; thus  the  power  to  grant  that  injunctive  remedy  may 
be  essential  to  the  uncrippled  performance  of  the  Court's 


'  Textile  Worken  v.  Linedti  Miik,  3S3  U.  S,  44S;  Steelworkers  v. 
Americm  Mfg.  Co.,  363  U.  8*  564;  Steelworkers  v.  Warrior  d'  Gulf 
Co.,  363  U-  8.  674;  Steelworkers  v.  Enterprke  Corp.,  363  U.  8.  693. 
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function  under  §  301."  Therefore,  to  hold  that  §  301  did 
not  repeal  §  4  is  only  a  beginning.  Having  so  held,  the 
Court  should — ^but  does  not — go  on  to  consider  how  it  is 
to  deal  witii  tiie  surface  conflict  between  the  two  statutory 
commands. 

The  Court  has  long  acted  upon  the  premise  that  the 
Norris-LaGuardia  Act  does  not  stand  in  isolation.  It  is 
one  of  several  statutes  which,  taken  together,  shape 
the  national  labor  policy.  Accordingly,  the  Court  has 
recognized  that  Norris-LaGuardia  does  not  invariably 
bar  injunctive  relief  when  necessary  to  achieve  an  impor- 
tant objective  of  some  other  statute  in  the  pattern  of  labor 
laws.  See  Brotherhood  of  Railroad  Trainmen  v.  Chicago 
River  R.  Co.,  363  U.  S.  30;  Graham  v.  Brotherhood  of 
Locomotive  Firemen,  338  U.  S.  232;  Virginian  R.  Co.  v. 
System  Federation,  300  U.  S.  515,  562-563.  In  Chicago 
River  we  insisted  that  there  ''must  be  an  accommodation 
of  [tiie  Norris-LaGuardia  Act]  and  the  Railway  Labor 
Act  so  that  the  obvious  purpose  in  the  enactment  of  each 
is  preserved."* 

These  decisions  refusing  inflexible  application  of  Nor- 
ris-LaGuardia point  to  the  necessity  of  a  careful  inquiry 
whether  the  surface  conflict  between  §  301  and  §  4  is 
irreconcilable  in  the  setting  before  us:  a  strike  over  a 


2  In  Teamsters  Local  v.  Lucas  Flour  Co.,  369  U.  S.  95,  we  held 
that  a  strike  over  a  dispute  which  a  contract  provides  shall  be  settled 
exclusively  by  binding  arbitration  is  a  breach  of  contract  despite 
the  absence  of  a  no-strike  clause,  saying,  at  p.  105:  "To  hold  other- 
wise would  obviously  do  violence  to  accepted  principles  of  traditional 
contract  law.  Even  more  in  point,  a  contrary  view  would  be  com- 
pletely at  odds  with  the  basic  policy  of  national  labor  legislation  to 
promote  the  arbitral  process  as  a  substitute  for  economic  warfare." 
And  in  Brotherhood  of  Railroad  Trainmen  v.  Chicago  River  R.  Co., 
353  U.  S.  30,  39,  we  recognized  that  allowing  a  strike  over  an  arbi- 
trable dispute  would  effectively  "defeat  the  jurisdiction"  of  the 
arbitrator. 

» 353  U.  S.,  at  40. 

663026  0-62-18 
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grievance  which  both  parties  have  agreed  to  settle  by 
binding  arbitration,  I  think  that  there  is  nothing  in 
either  the  language  of  §  301  or  its  history  to  prevent  §  4's 
here  being  accommodated  with  it,  just  as  I  4  was  accom- 
modated with  the  Railway  Labor  Act. 


It  cannot  be  denied  that  the  availability  of  the  injunc- 
tive remedy  in  this  setting  is  far  more  necessary  to  the 
accomplishment  of  the  purposes  of  §  301  than  it  would  be 
detrimental  to  those  of  Norris-LaGuardia,  Chicago  River 
makes  this  plain.  We  there  held  that  the  federal  courts, 
notwithstanding  Norris-LaGuardia,  may  enjoin  strikes 
over  disputes  as  to  the  interpretation  of  an  existing  col- 
lective agreement,  since  such  strikes  flout  the  duty 
imposed  on  the  union  by  the  Railway  Labor  Act  to  settle 
such  "minor  disputes' '  by  submission  to  the  National 
Railroad  Adjustment  Board  rather  than  by  concerted 
economic  pressures.  We  so  held,  even  though  the  Rail- 
way Labor  Act  contains  no  express  prohibition  of  strike 
over  ''minor  disputes/'  because  we  found  it  essential  to 
the  meaningful  enforcement  of  that  Act — and  because  the 
existence  of  mandatory  arbitration  eliminated  one  of 
the  problems  to  which  Norris-LaGuardia  was  chiefly 
addressed,  namely,  that  "the  injunction  strips  labor  of  its 
primary  weapon  without  substituting  any  reasonable 
alternative/'  * 

That  reasoning  is  applicable  with  equal  force  to  an 
injunction  under  §  301  to  enforce  a  union's  contrac- 
tual duty,  also  binding  on  the  employer »  to  submit 
certain  disputes  to  terminal  arbitration  and  to  refrain 
from  striking  over  them.  The  federal  law  embodied  in 
§  301  stresses  the  effective  enforcement  of  such  arbitra- 

*id.,  at  4L 


SINCLAIR  REFINING  CO.  v.  ATKINSON.    219 

195  Brennan,  J.,  dissenting. 

tion  agreements.  When  one  of  them  is  about  to  be 
sabotaged  by  a  strike,  §  301  has  as  strong  a  claim  upon 
an  accommodating  interpretation  of  §  4  as  does  the  com- 
pulsory arbitration  law  of  the  Railway  Labor  Act.  It  is 
equally  true  in  both  cases  that  "[an  injunction]  alone 
can  effectively  guard  the  plaintiff's  right,"  Machinists  v. 
Street,  367  U.  S.  740,  773.  It  is  equally  true  in  both  cases 
that  tiie  employer's  specifically  enforceable  obligation 
to  arbitrate  provides  a  "reasonable  alternative"  to  the 
strike  weapon.  It  is  equally  true  in  both  cases  that  a 
major  contributing  cause  for  the  enactment  of  Norris- 
LaGuardia — the  at-largeness  of  federal  judges  in  enjoin- 
ing activities  thought  to  seek  "unlawful  ends"  or  to  con- 
stitute "imlawful  means"* — ^is  not  involved.  Indeed, 
there  is  in  this  case  a  factor  weighing  in  favor  of  the 
issuance  of  an  injunction  which  was  not  present  in  Chi- 
cago  River:  •  the  express  contractual  conamitment  of 
the  union  to  refrain  from  striking,  viewed  in  light  of  the 
overriding  purpose  of  §  301  to  assist  the  enforcement  of 
collective  agreements. 

In  any  event,  I  should  have  thought  that  the  question 
was  settled  by  Textile  Workers  v.  Lincoln  Mills,  353 
U.  S.  448.  In  that  case,  the  Court  held  that  the  pro- 
cedural requirements  of  Norris-LaGuardia's  §  7,  although 
in  terms  fully  applicable,  would  not  apply  so  as  to  frus- 
trate a  federal  court's  effective  enforcement  under  §  301 
of  an  employer's  obligation  to  arbitrate.  It  is  strange,  I 
think,  that  §  7  of  the  Norris-LaGuardia  Act  need  not  be 
read,  in  the  face  of  §  301,  to  impose  inapt  procedural 
restrictions  upon  the  specific  enforcement  of  an  employer's 


»  See,  c.  g.y  S.  Rep.  No.  163, 72d  Cong.,  1st  Sess.,  p.  18;  Frankfurter 
and  Greene,  The  Labor  Injunction,  pp.  24-^,  200,  202. 

•It  is  worth  repeating  that  the  Railway  Labor  Act  incorporates 
no  express  prohibition  of  strikes  over  "minor  disputes." 
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contractual  duty  to  arbitrate ;  but  that  §  4  must  be  read, 
despite  §301,  to  preclude  absolutely  the  issuance  of 
an  injunction  against  a  strike  which  ignores  a  union's 
identical  duty. 

m. 

The  legislative  history  of  I  301  affords  the  Court  no 
refuge  from  the  compelling  effect  of  our  prior  decisions. 
That  history  shows  that  Congress  considered  and  rejected 
'*the  advisability  of  repealing  the  Norris-LaGuardia  Act 
insofar  as  suits  based  upon  breach  of  collective  bargaining 
agreements  are  concerned  ,  ,  .  ."  ^  But  congressional 
rejection  of  outright  repeal  certainly  does  not  imply  hos- 
tility to  an  attempt  by  the  courts  to  accommodate  all 
statutes  pertinent  to  the  decision  of  cases  before  them. 
Again,  the  Courtis  conclusion  stems  from  putting  the 
wrong  question.  When  it  is  appreciated  that  there  is  no 
question  here  of  *'repeal/^  but  rather  one  of  how  the  Court 
is  to  apply  the  whole  statutory  complex  to  the  case  before 
it,  it  becomes  clear  that  the  legislative  history  does  not 
support  the  Court *s  conclusion.  First,  however,  it  seems 
appropriate  to  discuss,  as  the  Court  has  done,  the  language 
of  §  301  considered  in  light  of  other  provisions  of  the 
statute. 

There  is  nothing  in  the  words  of  §  301  which  so  much  as 
intimates  any  limitation  to  damage  remedies  when  the 
asserted  breach  of  contract  consists  of  concerted  activity. 
The  section  simply  authorizes  the  District  Courts  to 
entertain  and  decide  suits  for  violation  of  collective  con- 
tracts. Taking  the  language  alone,  the  irresistible  impli- 
cation would  be  that  the  District  Courts  were  to  employ 
their  regular  arsenal  of  remedies  appropriately  to  the 
situation.  That  would  mean,  of  course,  that  injunctive 
relief  could  be  afforded  when  damages  would  not  be  an 
adequate  remedy.    This  much,  surely,  is  settled  by  Lin- 

Mn*«,  p.  205. 
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coin  MUls,  But  the  Court  reasons  that  the  failure  of 
§  301  explicitly  to  repeal  §  4  of  Nonis-LaGuardia  com- 
pletely negates  the  availability  of  injunctive  relief  in  any 
case  where  that  provision — ^in  the  absence  of  §  301 — ^would 
apply.  That  reasoning  stems  from  attaching  undue 
si^iificance  to  the  fact  that  express  repeal  of  Norris- 
LaGuardia  provisions  may  be  found  in  certain  other  sec- 
tions of  the  Taft-Hartley  Act — from  which  the  Court  con- 
cludes '^ot  only  that  Congress  was  completely  familiar 
with  those  provisions  but  also  that  it  regarded  an  express 
declaration  of  inapplicability  as  the  normal  and  proper 
manner  of  repealing  them  in  situations  where  such  repeal 
seemed  desirable.''  •  Even  on  this  analysis  the  most  that 
can  be  deduced  from  such  a  comparative  reading  is  that 
while  repeal  of  Norris-LaGuardia  seemed  desirable  to 
Congress  in  certain  other  contexts,  repeal  did  not  seem 
desirable  in  connection  with  §  301. 

Sound  reasons  explain  why  repeal  of  Norris-LaGuardia 
provisions,  acceptable  in  other  settings,  might  have  been 
found  ill-suited  for  the  purpose  of  §  301.  And  those  rea- 
sons fall  far  short  of  a  design  to  preclude  absolutely  the 
issuance  under  §  301  of  any  injunction  against  an  activity 
included  in  §  4  of  Norris-LaGuardia,  Section  10  (h)  of 
the  Act  •  simply  lifts  the  §  4  barrier  in  connection  with 
proceedings  brought  by  the  National  Labor  Relations 
Board — in  the  Courts  of  Appeals  for  enforcement  of 
Board  cease-and-desist  orders  against  unfair  labor  prac- 
tices, and  in  the  District  Courts  for  interlocutory  relief 
against  activities  being  prosecuted  before  the  Board  as 
unfair  labor  practices.  This  repeal  in  aid  of  government 
litigation  to  enforce  carefully  drafted  prohibitions  already 
in  the  Act  as  unfair  labor  practices  was,  obviously,  entirely 


*  Ante,  p.  205.     (Emphasis  added.) 

^  National  Labor  Relations  Act,  §  10  (h),  61  Stat.  149,  29  U.  S.  C. 
§  160(h). 
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tion,  or  to  forecast  the  rules  of  law  which  the  courts  would 
apply.  The  consequences  of  repealing  the  anti-injunc- 
tion provisions  in  tiiis  context  would  have  been  com- 
pletely unknowable,  and  outright  repeal,  therefore,  might 
well  have  seemed  unthinkable.  Congress,  clearly,  had  no 
intention  of  abandoning  wholesale  the  Norris-LaGuardia 
policies  in  contract  suits;  but  it  does  not  follow  that  §  301 
is  not  the  equal  of  §  4  in  cases  which  implicate  both 
provisions. 

Indeed,  it  might  with  as  much  force  be  said  that  Con- 
gress knew  well  how  to  limit  remedies  against  employee 
activities  to  damages  when  that  was  what  it  intended,  as 
tiiat  Congress  knew  how  to  repeal  Norris-LaGuardia  when 
tfiat  was  what  it  intended.  Section  303  of  Taft-Hart- 
ley" authorizes  private  actions  jor  damages  resulting 
from  certain  concerted  employee  activities.  When  that 
section  was  introduced  on  the  Senate  floor,  it  provided 
for  injunctive  relief  as  well.  Extended  debate  revealed 
strong  sentiment  against  the  injunction  feature,  which 
incorporated  a  repeal  of  Norris-LaGuardia.  The  sec- 
tion's supporters,  therefore,  proposed  a  different  version 
which  provided  for  damages  only.  In  this  form,  the  sec- 
tion was  adopted  by  the  Senate — and  later  by  the  Confer- 
ence and  the  House."  Certainly,  after  this  experience 
Congress  would  have  used  language  confining  §  301  to 
damage  remedies  when  it  was  invoked  against  concerted 
activity,  if  such  had  been  the  intention. 

The  statutory  language  thus  fails  to  support  the  Court's 
position.  The  inference  is  at  least  as  strong  that  Con- 
gress was  content  to  rely  upon  the  courts  to  resolve  any 
seeming  conflicts  between  §  301  and  §  4  as  they  arose 
in  the  relatively  manageable  setting  of  particular  cases, 
as  that  Congress  intended  to  limit  to  damages  the  reme- 


"29U.  S.  C.  §187. 

"See  II  Leg.  Hist.  1323-1400;  I  Leg.  Hist.  571. 
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dies  courts  could  afford  against  concerted  activities  under 
§  30L  The  Court  then  should  so  exercise  its  judgment 
as  best  to  efifect  the  most  important  purposes  of  each 
statute.  It  should  not  be  bound  by  inscrutable  congres- 
sional silence  to  a  wooden  preference  for  one  statute  over 
the  other. 

Nor  does  the  legislative  history  of  §  301  suggest  any 
difiFerent  conclusion.  As  the  Court  notes,  the  House 
version  would  have  repealed  Norris-LaGuardia  in  suits 
brought  under  the  new  section.^*  The  Senate  version  of 
§  301,  like  the  section  as  enacted,  did  not  deal  with 
Norris-LaGuardia,  but  neither  did  it  limit  the  remedies 
available  against  concerted  activity.^^  Thus  any  attempt 
to  ascertain  the  Senate's  intention  would  face  the  same 
choices  as  those  I  have  suggested  in  dealing  with  the 
language  of  §  301  as  finally  enacted.  It  follows  that  to 
construe  the  Conference  Commit  tee  *s  elimination  of  the 
House  repeal  as  leaving  open  the  possibility  of  judicial 
accommodation  is  at  least  as  reasonable  as  to  conclude 
that  Congress,  by  its  silence,  was  directing  the  courts 
to  disregard  §  301  whenever  opposition  from  §  4  waa 
encountered.*' 

I  emphasize  that  the  question  in  this  case  is  not  whether 
the  basic  policy  embodied  in  Norris-LaGuardia  against 
the  injunction  of  activities  of  labor  unions  has  been  aban- 
doned in  actions  under  §301;  the  question  is  simply 
whether  injunctions  are  barred  against  strikes  over  griev- 


"  I  Leg.  Hist  221-222. 

»^  I  Leg.  Hist.  279-2^, 

"  There  \s  nothijig  in  any  Committee  Report,  or  in  any  floor  debate^ 
which  even  intimatee  a  confifiement  of  §  301  remediea  to  damages  in 
caies  involving  concerted  activities.  The  only  bit  of  legislative  his- 
lory  which  could  is  the  statement  of  Senator  Taft,  quoted  by  tbe 
Court  at  note  27  of  its  opinion,  which  he  inserted  into  the  Con* 
greasioiial  Record.  What  httJe  significance  that  ijsolated  insertion 
might  have  had  has,  of  course,  been  laid  to  rest  by  Lincoln  MHU, 
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ances  which  have  been  routed  to  arbitration  by  a  contract 
specifically  enforceable  against  botii  the  union  and  the 
employer.  Enforced  adherence  to  such  arbitration  com- 
mitments has  emerged  as  a  dominant  motif  in  the  devel- 
oping federal  law  of  collective  bargaining  agreements. 
But  there  is  no  general  federal  anti-strike  policy;  and 
although  a  suit  may  be  brought  under  §  301  against 
strikes  which,  while  they  are  breaches  of  private  contracts, 
do  not  threaten  any  additional  public  policy,  in  such  cases 
the  anti-injunction  policy  of  Norris-LaGuardia  should 
prevail.  Insistence  upon  strict  application  of  Norris- 
LaGuardia  to  a  strike  over  a  dispute  which  both  parties 
are  bound  by  contract  to  arbitrate  threatens  a  leading 
policy  of  our  labor  relations  law.  But  there  may  be  no 
such  threat  if  the  union  has  made  no  binding  agreement 
to  arbitrate;  and  if  the  employer  cannot  be  compelled  to 
arbitrate,  restraining  the  strike  would  cut  deep  into  the 
core  of  Norris-LaGuardia.  Therefore,  unless  both  parties 
are  so  bound,  limiting  an  employer's  remedy  to  damages 
might  well  be  appropriate.  The  susceptibility  of  par- 
ticular concrete  situations  to  this  sort  of  analysis  shows 
that  rejection  of  an  outright  repeal  of  §  4  was  wholly  con- 
sistent with  acceptance  of  a  technique  of  accommodation 
which  would  lead,  in  some  cases,  to  the  granting  of 
injunctions  against  concerted  activity.  Accommodation 
requires  only  that  the  anti-injunction  policy  of  Norris- 
LaGuardia  not  intrude  into  areas,  not  vital  to  its  ends, 
where  injunctive  relief  is  vital  to  a  purpose  of  §  301 ;  it 
does  not  require  unconditional  surrender. 

IV. 

Today's  decision  cannot  be  fitted  harmoniously  into  the 
pattern  of  prior  decisions  on  analogous  and  related  mat- 
ters. Considered  in  their  light,  the  decision  leads  ines- 
capably to  results  consistent  neither  with  any  imaginable 
legislative  purpose  nor  with  sound  judicial  administration. 
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We  have  held  that  uniform  doctrines  of  federal  labor 
law  are  to  be  fashioned  judicially  in  suits  brought  under 
§301.  Textile  Workers  v,  Lincoln  Milk,  353  U.  S.  448; 
that  actions  based  on  collective  agreements  remain 
cognizable  in  state  as  well  as  federal  courts^  Dowd  Box 
Co.  V.  Courtney,  368  U,  S.  502;  and  that  state  courts  must 
apply  federal  law  in  such  actions,  Teamsters  LfOcal  v, 
Lucas  Flour  Co,,  369  U.  S.  95, 

The  question  arises  whether  today's  prohibition  of 
injunctive  relief  is  to  be  carried  over  to  state  courts  as  a 
part  of  the  federal  law  governing  collective  agreements. 
If  so,  §  301,  a  provision  plainly  designed  to  enhance  the 
responsibility  of  unions  to  their  contracts,  will  have  had 
the  opposite  effect  of  depriving  employers  of  a  state 
remedy  they  enjoyed  prior  to  its  enactment. 

On  the  other  hand  if,  as  today's  literal  reading  sug- 
gests ^*  and  as  a  leading  state  decision  holds,"^**  States 
remain  free  to  apply  their  injunctive  remedies  against 
concerted  activities  in  breach  of  contract,  the  develop- 
ment of  a  uniform  body  of  federal  contract  law  is  in  for 
hard  times*  So  long  as  state  courts  remain  free  to  grant 
the  injunctions  unavailable  in  federal  courts,  suits  seeking 
relief  against  concerted  activities  in  breach  of  contract 
will  be  channeled  to  the  States  whenever  possible.  Iron- 
ically, state  rather  than  federal  courts  will  be  the  pre- 
ferred instruments  to  protect  the  integrity  of  the  arbitra- 
tion process,  which  Lincoln  Mills  and  the  Steelworkers 
decisions  forged  into  a  kingpin  of  federal  labor  policy. 
Enunciation  of  uniform  doctrines  applicable  in  such  cases 
will  be  severely  impeded.  Moreover,  the  type  of  relief 
available  in  a  particular  instance  will  turn  on  fortuities 


'•  Section  4  commences:  "No  court  of  the  United  States  shall  have 
juriedJction  to  issue  any  restraining  order  .  .  .  ," 

^MtCafToU  V,  Los  Angeles  County  Ditirict  CouncU,  49  Cal.  2d 
U,  315  P.  2d  322. 
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of  locale  and  susceptibility  to  process — depending  upon 
which  States  have  anti-injunction  statutes  and  how  they 
construe  tiiem. 

I  have  not  overlooked  the  possibility  that  removal  of 
the  state  suit  to  the  federal  court  might  provide  the 
answer  to  these  diflBculties.  But  if  §  4  is  to  be  read  lit- 
erally, removal  will  not  be  allowed."  And  if  it  is  allowed, 
the  result  once  again  is  that  §  301  will  have  had  the  strange 
consequence  of  taking  away  a  contract  remedy  available 
before  its  enactment. 


The  decision  deals  a  crippling  blow  to  the  cause  of 
grievance  arbitration  itself.  Arbitration  is  so  highly 
regarded  as  a  proved  technique  for  industrial  peace  that 
even  the  Norris-LaGuardia  Act  fosters  its  use."  But 
since  unions  cannot  be  enjoined  by  a  federal  court 
from  striking  in  open  defiance  of  their  undertakings  to 
arbitrate,  employers  will  pause  long  before  conunitting 
themselves  to  obligations  enforceable  against  them  but 
not  against  their  unions.  The  Court  does  not  deny  the 
desirability,  indeed,  necessity,  for  injunctive  relief  against 
a  strike  over  an  arbitrable  grievance.^'  The  Court  says 
only  that  federal  courts  may  not  grant  such  relief,  that 
Congress  must  amend  §  4  if  those  courts  are  to  give  sub- 
stance to  the  congressional  plan  of  encouraging  peaceable 
settlements  of  grievances  through  arbitration. 


'1  Compare  note  19,  supra,  with  the  language  of  the  removal  stat- 
ute, 28  U.  S.  C.  §  1441,  allowing  removal  in  cases  "of  which  the 
district  courts  of  the  United  States  have  original  jurisdiction." 

"  See  Norris-LaGuardia  Act,  §  8,  47  Stat.  72,  29  U.  S.  C.  §  108. 

2' The  Court  acknowledges,  of  course,  that  an  employer  may 
obtain  an  order  directing  a  union  to  comply  with  its  contract  to  arbi- 
trate. Consistently  with  what  we  said  in  Lucas,  supra,  note  2,  a 
strike  in  the  face  of  such  an  order  would  risk  a  charge  of  contempt. 
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A  District  Court  entertaining  an  action  under  §  301 
may  not  grant  injunctive  relief  against  concerted  activity 
unless  and  until  it  decides  that  the  case  is  one  in  which 
an  injunction  would  be  appropriate  despite  the  Norris- 
LaGuardia  Act<  When  a  strike  is  sought  to  be  enjoined 
because  it  is  over  a  grievance  which  both  parties  are  con- 
tractually bound  to  arbitrate,  the  District  Court  may 
issue  no  injunctive  order  until  it  first  holds  that  the  con- 
tract does  have  that  effect;  and  the  employer  sliould  be 
ordered  to  arbitrate,  as  a  condition  of  his  obtaining  an 
injunction  against  the  strike.  Beyond  this,  the  District 
Court  must,  of  course,  consider  whether  issuance  of  an 
injunction  w^ould  be  warranted  under  ordinary  principles 
of  equity — whether  breaches  are  occurring  and  will  con- 
tinue, or  have  been  threatened  and  will  be  committed; 
whether  they  have  caused  or  will  cause  irreparable  injury 
to  the  employer;  and  whether  the  employer  will  suffer 
niore  from  the  denial  of  an  injunction  than  will  the  union 
from  its  issuance. 

In  the  case  before  us,  the  union  enjoys  the  contractual 
right  to  make  the  employer  submit  to  final  and  binding 
arbitration  of  any  employee  grievance.  At  the  same  time, 
the  utdon  agrees  that  "IT]here  shall  be  no  strikes  ,  ,  , 
for  any  cause  which  is  or  may  be  the  subject  of  a  griev- 
ance/' **  The  complaint  alleged  that  the  union  had,  over 
the  past  several  months,  repeatedly  engaged  in  **quickie*' 
strikes  over  arbitrable  grievances.  Under  the  contract 
and  the  complaint,  then,  the  District  Court  might  con- 
clude that  there  have  occurred  and  will  continue  to  occur 
breaches  of  contract  of  a  type  to  which  the  principle 
of  accommodation  applies.  It  follows  that  rather  than 
dismissing  the  complaint's  request  for  an  injunction,  the 

*•  See  Atkimon  v.  SinclmT  Rfg.  Ca.,  dmded  thii  day,  poit,  p.  23§, 
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Court  should  remand  the  case  to  the  District  Court  with 
directions  to  consider  whether  to  grant  the  relief  sought — 
an  injunction  against  future  repetitions.  This  would 
entail  a  weighing  of  the  employer's  need  for  such  an 
injunction  against  the  harm  that  might  be  inflicted  upon 
legitimate  employee  activity.  It  would  call  into  question 
the  feasibility  of  setting  up  in  futuro  contempt  sanctions 
against  the  union  (for  striking)  and  against  the  employer 
(for  refusing  to  arbitrate)  in  regard  to  prospective  dis- 
putes which  might  fall  more  or  less  clearly  into  the  adju- 
dicated category  of  arbitrable  grievances.  In  short,  the 
District  Court  will  have  to  consider  with  great  care 
whetiier  it  is  possible  to  draft  a  decree  which  would  deal 
equitably  with  all  the  interests  at  stake. 

I  would  reverse  the  Court  of  Appeals  and  remand  to 
the  District  Court  for  further  proceedings  consistent  with 
this  dissenting  opinion. 
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IN  RE  McCONNELL. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE   SEVENTH    CIRCUIT. 

No.  498.    Argued  April  10,  1962,— Decided  June  IS,  1952. 

Under  IS  U;  S.  C.  §  401  and  Federal  Rule  of  Criminal  Procedure 

42  (a)^  petitioner  waa  summarily  tried  and  convicted  by  the  trial 
judge  of  criminal  contempt  for  conduct  during  a  trial  in  which 
[jetitioner  represented  the  plaintiff  in  a  suit  under  the  Cla>i;on 
Act  for  treble  damages  for  an  alleged  conspiracy  to  destroy 
the  plaintjif's  busmeas  by  restraining  and  monopolizing  trade.  At 
the  ver>'  outaet  of  the  trial,  the  judge  had  ruled  erroneously  that  the 
plaintiff's  counsel  could  not  try  to  prove  the  conspiracy  charge; 
but,  in  order  to  comply  with  Federal  Rule  of  Civil  Procedure 

43  (c)  and  thus  presence  his  chent  s  rights  on  appeal,  petitioner 
in  the  presence  of  the  jury  persisted  in  asking  questions  intended 
to  lay  the  proper  foundation  for  offers  of  proof  of  conspiracy.  The 
judge  ordered  petitioner  to  stop  doing  so;  but  petitioner  insisted 
that  he  had  a  right  t-o  do  so  and  said  he  would  continue  to  do  so 
"unless  some  bailiff  stops  us  "  However,  a  recess  was  then  called 
and  thereafter  petitioner  asiced  no  more  of  the  forbidden  questions. 
Held:  There  wajs  nothing  in  this  conduct  sufficiently  i^ruptive  of 
the  trial  court's  business  to  ''obstruct  the  administration  of  ju;^ 
tioe/'  within  the  meaning  of  18  U,  S.  C.  §401,  and  a  judgment 
sustaining  the  conviction  is  reversed.    Pp.  230-236« 

294  R  2d  310,  reversed, 

ThomcLs  C.  McConnell^  petitioner,  argued  the  cause 
and  filed  briefs  pro  $€. 

Philip  R,  Monuhun  argued  the  cau^  for  the  United 
States,  With  him  on  the  brief  were  Solicitor  General 
Cox  and  Amiatant  Attorney  General  Miller, 

Mr.  Justice  Black  delivered  the  opinion  of  the  Court 

The  petitioner  Thomas  C.  McConnell,  a  lawyer,  was 
summarily  found  guilty  of  contempt  of  court  for  state- 
men  te  made  while  representing  the  Parmelee  Transpor- 
tation Company  in  an  antitrust  suit  for  treble  damages 


IN  RE  McCONNELL.  231 

230  Opinion  of  the  Court. 

and  an  injunction.  The  complaint  charged  that  a  num- 
ber of  defendants  had  unlawfully  conspired  to  destroy 
Parmelee's  business  by  restraining  and  monopolizing  trade 
in  violation  of  the  Sherman  Act.^  Petitioner  and  his 
co-counsely  Lee  A.  Freeman,  had  done  extensive  pretrial 
preparation  on  the  issue  of  conspiracy  which  was  the  heart 
of  their  case.  At  the  very  outset  of  the  trial,  however, 
the  district  judge  on  his  own  motion  refused  to  permit 
counsel  to  try  to  prove  their  conspiracy  charge,  holding 
that  they  must  first  prove  in  a  wholly  separate  trial  that 
defendants'  actions  had  resulted  in  an  economic  injury  to 
the  public — ^an  erroneous  holding  since  we  have  held  that 
the  right  of  recovery  of  a  plaintiff  in  a  treble  damage 
antitrust  case  does  not  depend  at  all  on  proving  an  eco- 
nomic injury  to  the  public.^ 

Cut  off  by  the  judge's  erroneous  ruling  from  trial  of  the 
basic  issue  of  conspiracy  and  wishing  to  provide  a  record 
which  would  allow  this  ruling  to  be  reviewed  by  the  Court 
of  Appeals,  counsel  for  Parmelee  asked  counsel  for  defend- 
ants to  stipulate  that  plaintiff  would  have  introduced 
certain  evidence  of  conspiracy  had  it  been  allowed  to  do 
so.  Defense  counsel  refused  to  stipulate,  however,  insist- 
ing that  Parmelee's  counsel  prepare  their  record  by  fol- 
lowing the  procedure  set  out  in  Rule  43  (c)  of  the  Federal 
Rules  of  Civil  Procedure,  which  requires  that  before  an 
offer  of  proof  is  made  questions  upon  which  the  offer  is 
based  must  first  be  asked  in  the  presence  of  the  jury.' 


^  This  action  was  brought  under  the  Clayton  Act,  §§  4  and  16,  38 
SUt.  731,  737, 15  U.  S.  C.  §§  15,  26,  and  charged  violations  of  §§  1  and 
2  of  the  Sherman  Act,  26  Stat.  209,  as  amended,  15  U.  S.  C.  §§  1,  2. 

*  Radiant  BumerSy  Inc.,  v.  Peoples  Gas  Light  &  Coke  Co.,  364 
U.  S.  656,  660;  Klor^s,  Inc.,  v.  Broadway-Hale  Stores,  Inc.,  359  U.  S. 
207.    See  aso  Radovich  v.  National  Football  League,  352  U.  S.  445. 

*Rule  43  (c)  provides  in  part: 

"In  an  action  tried  by  a  jury,  if  an  objection  to  a  question  pro- 
pounded to  a  witness  is  sustained  by  the  court,  the  examining  attor- 
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Unwilling  to  risk  dismissal  of  their  appeal  for  failure  to 
follow  Rule  43  (c),  Parmelee's  counsel  proceeded  to  pro- 
duce and  question  witnesses  in  the  presence  of  the  jury 
in  order  to  lay  the  proper  foundation  for  their  offers  of 
proof  of  conspiracy.  But  during  the  process  of  this  ques- 
tioning the  judge  ordered  it  stopped  and  directed  that 
any  further  offers  of  proof  be  naade  without  first  having 
asked  questions  of  witnesses  in  the  presence  of  the  jury. 
This  ruling  placed  Parmelee^s  counsel  in  quite  a  dilemma 
because  defense  counsel  was  still  insisting  that  all  offers 
of  proof  be  made  in  strict  compliance  with  Rule  43  (c) 
and  there  was  no  way  of  knowing  with  certainty  whether 
the  Court  of  Appeals  would  treat  the  trial  court's  order 
to  dispense  with  questions  before  the  jury  as  an  excuse 
for  failure  to  comply  with  the  Rule.  Petitioner  there- 
fore not  only  sought  to  make  clear  to  the  court  that  he 
thought  defense  counsel's  objection  was  'Vight''  *  but  also 
repeatedly  insisted  that  he  be  allowed  to  make  his  offers 
of  proof  in  compliance  with  the  Rule,^  Following  the  trial 
the  judge  charged  petitioner  and  his  co-counsel  Freeman 
in  a  number  of  specifications  with  being  guilty  of  contempt 


fiey  may  make  a  specific  offer  of  what  he  expects  to  prove  by  the 
answer  of  the  witness.  The  court  may  require  tiie  offer  to  be  made  out 
of  the  hearing  of  the  jury.  The  court  may  add  such  other  or  further 
statement  ajs  clearly  shows  the  character  of  the  evidence,  the  form  in 
which  it  was  offered,  the  objection  made,  and  tlie  ruling  thereon*  *  .  *" 

*  Since  our  disposition  of  this  case  does  not  turn  on  whether  peti* 
tioner  was  correct  in  thinking  that  Rule  43  (c)  absolutely  requiresi 
that  all  offers  of  proof  in  jury  trials  be  based  on  questions  before  the 
jury,  we  ejicpress  no  opinion  on  that  question. 

*  The  district  judge  did  not  change  his  ruling  and  ultimately  gave 
judgment  for  defendants  on  the  grounds  that  plaintiff  had  not  proved 
public  economic  injury  and  that  the  facts  alleged  in  the  complaint 
and  the  proof  offered  at  the  trial  did  not  constitute  a  violation  of  the 
antitrust  laws.  IM  F,  Supp.  533.  The  Court  of  Appeals  for  the 
Seventh  Circuit  affirmed  the  decision  on  this  latter  ground.  292  F. 
2d7U. 
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tuous  conduct  during  the  course  of  the  trial.  After  sep- 
arate hearmgs  both  lawyers  were  summarily  found  guilty 
by  the  trial  judge  on  all  specifications.  Both  appealed 
to  the  Court  of  Appeals,  which  reversed  all  of  Freeman's 
convictions,'  reversed  two  of  petitioner  McConnelPs  con- 
victions, but,  with  Judge  Duffy  dissenting,  sustained  the 
conviction  of  petitioner  on  Specification  6 — the  specifi- 
cation based  on  petitioner's  insistence  that  he  be  allowed 
to  make  offers  of  proof  in  compliance  with  Rule  43  (c).^ 
Even  as  to  this  conviction,  however,  the  Court  of  Appeals 
held  that  the  jail  sentence  imposed  by  the  trial  judge 
should  be  reduced  to  a  fine  of  $100.  As  in  Offutt  v.  United 
States,^  the  "importance  of  assuring  alert  self-restraint  in 
the  exercise  by  district  judges  of  the  sunmiary  power  for 
punishing  contempt"  prompted  us  to  bring  the  case  here.* 
The  statute  under  which  petitioner  was  summarily  con- 
victed of  contempt  is  18  U.  S.  C.  §  401,  which  provides 
that: 

"A  court  of  the  United  States  shall  have  power  to 

punish  by  fine  or  imprisonment,  at  its  discretion,  such 

contempt  of  its  authority,  and  none  other,  as — 
"(1)  Misbehavior  of  any  person  in  its  presence  or 

so  near  thereto  as  to  obstruct  the  administration  of 

justice  .  .  .  ." 

This  section  is  based  on  an  Act  passed  in  1831  ^®  in  order 
to  correct  serious  abuses  of  the  summary  contempt  power 
that  had  grown  up  and  was  intended  as  a  "drastic  delim- 
itation ...  of  the  broad  undefined  power  of  the  inferior 
federal  courts  under  the  Act  of  1789,"  "  revealing  "a  Con- 

•  292  F.  2d  806. 
^  294  F.  2d  310. 
» 348  U.S.  11,  13. 
•368U.  S.  936. 

^®  4  Stat.  487.    The  present  wording  of  §  401  comes  from  the  1948 
revision  and  codification  of  Title  18.    62  Stat.  701. 
"  Nye  V.  United  States,  313  U.  S.  33,  45. 
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gressional  intent  to  safeguard  Constitutional  procedures 
by  limiting  courts,  as  Congress  is  limited  in  contempt 
eases,  to  *the  least  possible  power  adequate  to  the  end  pro- 
posed/ '*  '*  "The  exercise  by  federal  courts  of  any  broader 
contempt  power  than  this,"  we  have  said,  "would  permit 
too  great  inroads  on  the  procedural  safeguards  of  the  Bill 
of  Rights,  since  contempts  are  summary  m  their  nature, 
and  leave  determination  of  guilt  to  a  judge  rather  than  a 
jury.''  *^  And  we  held  long  ago,  in  Ex  parte  HudgingSf'* 
that  while  this  statute  undoubtedly  shows  a  purpose  to 
give  courts  summary  powers  to  protect  the  administration 
of  justice  against  immediate  interruption  of  court  busi- 
ness, it  also  means  that  before  the  drastic  procedures  of 
the  summary  contempt  power  may  be  invoked  to  replace 
the  protections  of  ordinary  constitutional  procedures  there 
must  be  an  actual  obstruction  of  justice: 

"An  obstruction  to  the  performance  of  judicial 
duty  resulting  from  an  act  done  in  the  presence  of  the 
court  is,  then,  the  characteristic  upon  which  the 
power  to  punish  for  contempt  must  rest.  This  being 
true,  it  follows  that  the  presence  of  that  element  must 
clearly  be  shown  in  every  case  where  the  power  to 
punish  for  contempt  is  exerted  •  .  ,  ." 

Thus  the  question  in  this  case  comes  down  to  whether  it 
can  *'clearly  be  shown"  on  this  record  that  the  petitioner's 
statements  while  attempting  to  make  his  offers  of  proof 
actually  obstructed  the  district  judge  in  "the  performance 
of  judicial  duty/' 

The  Court  of  Appeals  answered  this  question  by  sus- 
taining Specification  6  only  on  the  basis  of  petitioner's 


»^/fi  re  Michad,  326  U.  8.  224,  227. 
"249  U,  S,  378,  3S3. 
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last  sentence  in  the  colloquy  set  out  in  the  specification. 
That  specification  reads: 

"On  April  27, 1960,  in  the  presence  and  hearing  of 
the  jury,  after  the  Court  had  instructed  the  attor- 
neys for  plaintiff  to  refrain  from  repeatedly  asking 
questions  on  subjects  which  the  Court  had  ruled 
[were]  not  admissible,  in  the  presence  of  the  jury  as 
distinguished  from  an  offer  of  proof  outside  the 
presence  of  the  jury,  the  following  occurred: 

"  'By  Mr.  McConnell:  Now  you  are  trying  to  tell 
us  we  can't  ask  these  questions.  We  have  a  right 
to  ask  these  questions,  and  until  we  are  stopped  from 
asking  these  questions  we  are  going  to  ask  them, 
because  it  is  in  our  prerogative  in  doing  it. 

"  'By  the  Court:  I  am  now  stopping  you  from  ask- 
ing the  questions  about  conversations  with  Mr.  Cross, 
because  I  have  ruled  specifically,  definitely  and  com- 
pletely that  it  is  not  an  issue  in  this  case. 

"'By  Mr.  McConnell:  We  have  a  right  to  ask 
them. 

"  'By  the  Court :  You  can  offer  proof  on  it. 

"'By  Mr.  McConnell:  We  have  a  right  to  ask 
questions  which  we  offer  on  this  issue,  and  Your 
Honor  can  sustain  their  objection  to  them.  We  don't 
have  a  right  to  read  the  answers,  but  we  have  a  right 
to  ask  the  questions,  and  we  propose  to  do  so  unless 
some  bailiff  stops  us.'  "     (Emphasis  added.) 

The  record  shows  that  after  this  colloquy  petitioner's 
co-counsel  asked  for  a  short  recess,  that  following  this 
recess  petitioner  did  not  continue  to  ask  questions  which 
the  judge  had  forbidden  and  that  in  fact  he  did  not  ask 
any  more  such  questions  again  throughout  the  remainder 
of  the  trial.  We  agree  with  Judge  Duffy  who  dissented 
below  that  there  was  nothing  in  petitioner's  conduct  suflS- 
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ciently  disruptive  of  the  trial  court's  business  to  be  an 
obstruction  of  justice.  It  is  true  that  petitioner  stated 
that  counsel  had  a  right  to  ask  questions  that  the  judge 
did  not  want  asked  and  that  "we  propose  to  do  so  unless 
some  bailiff  stops  us/'  The  fact  remains,  however,  that 
the  bailiff  never  had  to  interrupt  the  trial  by  arresting 
petitioner,  for  the  simple  reason  that  after  this  statement 
petitioner  never  did  ask  any  more  questions  along  the 
line  which  the  judge  had  forbidden.  And  we  cannot 
agree  that  a  mere  statement  by  a  lawyer  of  his  intention 
to  press  his  legal  contention  until  the  court  has  a  bailiff 
stop  him  can  amount  to  an  obstruction  of  justice  that  can 
be  punished  under  the  limited  powers  of  summary  con- 
tempt w^hich  Congress  has  granted  to  the  federal  courts. 
The  arguments  of  a  lawyer  in  presenting  his  cUent's  case 
strenuously  and  persistently  cannot  amount  to  a  contempt 
of  court  so  long  as  the  lawyer  does  not  in  some  w^ay  create 
an  obstruction  which  blocks  the  judge  in  the  i>erformance 
of  his  judicial  duty.  The  petitioner  created  no  such 
obstacle  here* 

While  we  appreciate  the  necessity  for  a  judge  to  have 
the  power  to  protect  himself  from  actual  obstruction  in 
the  courtroom,  or  even  from  conduct  so  near  to  the  court 
as  actually  to  obstruct  justice,  it  is  also  essential  to  a  fair 
administration  of  justice  that  lawyers  be  able  to  make 
honest  good-faith  efforts  to  present  their  clients'  cases. 
An  independent  judiciary  and  a  vigorous,  independent 
bar  are  both  indispensable  parts  of  our  system  of  justice. 
To  preserve  the  kind  of  trials  that  our  s)n8tem  envisages. 
Congress  has  limited  the  summary  contempt  power  vested 
in  courts  to  the  least  possible  power  adequate  to  prevent 
actual  obstruction  of  justice,  and  we  think  that  that  power 


did  not  extend  to  this  case. 


Reversed. 


Mr,  JtJiTicE  Frankfurter  and  Mr.  Justice  Whiti 
took  no  part  in  the  oonsidermtion  or  decision  of  this  case. 
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Mr.  Justice  Harlan,  whom  Mr.  Justice  Stewart 
joins,  dissenting. 

With  respect  to  the  contempt  count  that  was  sustained 
by  the  Court  of  Appeals,  this  case  involves  nothing  more 
than  an  ordinary  exercise  of  the  District  Court's  contempt 
power  in  aid  of  maintaining  discipline  and  decorum  in  the 
courtroom.  The  most,  I  think,  that  could  appropriately 
be  said  of  the  conviction  on  this  count  is  that  petitioner's 
unlawyer-like  conduct  did  not  merit  a  jail  sentence.  The 
Court  of  Appeals  has  removed  all  basis  for  criticism  on 
that  score  by  reducing  the  sentence  to  a  $100  fine.  In 
other  respects  its  opinion  displays  an  alert  regard  for  the 
undoubted  fact  that  the  contempt  power  should  always  be 
exercised  circumspectly  and  dispassionately,  particularly 
when  called  into  play  by  the  conduct  of  an  attorney  in  the 
course  of  sharply  contested  litigation. 

I  can  hardly  believe  that  the  Court  intends  its  opinion 
to  mean  that  only  a  physical  obstruction  of  pending 
judicial  proceedings  is  punishable  under  18  U.  S.  C.  §  401. 
For  a  court's  power  to  punish  summarily  for  contempt 
has  always  been  available  as  a  sanction  against  the  use 
of  abusive  and  insulting  language  in  a  courtroom.  See, 
e.  g.,  Ojjutt  V.  United  States,  348  U.  S.  11 ;  Fisher  v.  Pace, 
336  U.  S.  155,  159-160;  Ex  parte  Terry,  128  U.  S.  289, 
307-309.  And  it  can  scarcely  be  supposed  that  Congress' 
enactment  of  18  U.  S.  C.  §  401  was  intended  to  abrogate 
this  power,  even  as  the  forerunner  to  that  section  was 
construed  in  In  re  Michael,  326  U.  S.  224,  228.  Cf.  Ex 
parte  Hudgings,  249  U.  S.  378,  383. 

This  routine  intracircuit  affair  presents  nothing  calling 
for  the  exercise  of  this  Court's  supervisory  power,  and 
the  case  would  have  been  much  better  left  with  the  Court 
of  Appeals  by  a  denial  of  certiorari. 

I  would  afiirm. 
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CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  SEVENTH  CIRCUIT, 

No.  430.    Aigued  April  18,  1962,— Decided  June  18,  1962. 

1.  Under  §  301  of  the  Labor  Management  BelatioDs  Act,  1947,  an 
employer  sued  an  international  union  and  it^  loeal  union  in  a 
Federal  District  Court  for  damages  for  a  strike  or  work  stoppage 
caused  by  them  in  violation  of  a  coUective  bargaining  agreement « 
The  agreement  provided  for  grievance  procedures  cuiminatingi  if 
requested  by  the  union,  in  compulsory,  final  and  binding  arbitration 
of  employee  grievances  regarding  wages,  hours  and  working  condi- 
tions, and  the  union  promised  not  to  strike  over  such  matters.  The 
defendants  moved  to  dismiss  the  complaint  on  various  grounds  and 
to  stay  the  action,  for  the  reasons  that  (1)  all  of  the  issues  in  the 
suit  were  referable  to  arbitration  under  the  contract,  and  (2)  im- 
portant issues  in  the  ^t  were  also  involved  in  certain  grievances 
filed  by  employees  and  said  to  be  in  arbitration  under  the  contract. 
Held:  This  count  of  the  complaint  should  not  be  dismissed  or 
stayed,    Pp,  241-245, 

(a)  This  count  of  the  complaint  properly  states  a  cause  of  action 
under  §  301  and  is  to  be  governed  by  federal  law.    P,  24L 

(b)  The  contract  here  in%^olved  is  not  susceptible  to  a  con- 
struction binding  the  employer  to  arbitrate  its  claim  for  damages 
ag&inat  the  union  for  breach  of  the  undertaking  not  to  strike. 
Pp.  241-243. 

(c)  It  does  not  appear  from  the  record  that  the  arbitrator's 
award  on  pending  employee  grievances  would  determine  any  sig- 
nificant  issue  in  the  damage  suit.    Pp,  243-245, 

2.  Basing  jurisdiction  on  diversity  of  citizenship,  the  employer,  in 
another  count  of  the  same  complaint,  also  sought  damages  for  the 
same  strike  or  work  stoppage  from  24  individual  employees,  each 
of  whom  was  allied  Xc  have  been  an  agent  of  the  union  and  to 
have  been  acting  in  a  representative  capacity  when  he  allegedly 
fomented  or  a^sted  and  participated  in  the  strike  or  work  stop- 
page in  violation  of  the  collective  bargaining  contract.  Hdd: 
Under  §  301,  this  count  of  the  complaint  was  governed  by  federal, 
not  state,  law  and  it  was  properly  dismissed  for  failure  to  state  a 
claim  for  which  relief  could  be  granted,  since  it  actually  was  based 
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on  the  union's  breach  of  its  contract,  and  a  union's  officers  or 
members  cannot  be  held  personally  liable  for  the  union's  actions. 
Pp.  245-249. 
290  F.  2d  312,  affirmed  in  part  and  reversed  in  part. 

CHlbert  A.  Cornfield  argued  the  cause  for  petitioners. 
With  him  on  the  briefs  were  Gilbert  Feldman  and  William 
E.  Rentjro. 

George  B.  Christensen  argued  the  cause  for  respondent. 
With  him  on  the  briefs  were  Fred  H.  Daugherty  and 
Richard  W.  Attstin, 

J.  Albert  Woll,  Theodore  J.  St.  Antoine  and  Thomas  E. 
Harris  filed  a  brief  for  the  American  Federation  of  Labor 
and  Congress  of  Industrial  Organizations,  as  amicus 
curiae,  urging  reversal. 

Mr.  Justice  White  delivered  the  opinion  of  the  Court. 

The  respondent  company  employs  at  its  refinery  in 
EJast  Chicago,  Indiana,  approximately  1,700  men,  for 
whom  the  petitioning  international  union  and  its  local  are 
bargaining  agents,  and  24  of  whom  are  also  petitioners 
here.  In  early  February  1959,  the  respondent  company 
docked  three  of  its  employees  at  the  East  Chicago  refinery 
a  total  of  $2.19.  On  February  13  and  14,  999  of  the 
1,700  employees  participated  in  a  strike  or  work  stoppage, 
or  so  the  complaint  alleges.  On  March  12,  the  company 
filed  this  suit  for  damages  and  an  injunction,  naming 
the  international  and  its  local  as  defendants,  together 
with  24  individual  union  member-employees. 

Count  I  of  the  complaint,  which  was  in  three  counts, 
stated  a  cause  of  action  under  §  301  of  the  Taft-Hartley 
Act  (29  U.  S.  C.  §  185)  against  the  international  and  its 
local.  It  alleged  an  existing  collective  bargaining  agree- 
ment between  the  international  and  the  company  con- 
taining, among  other  matters,  a  promise  by  the  union  not 
to  strike  over  any  cause  which  could  be  the  subject  of  a 
grievance  under  other  provisions  of  the  contract.    It  was 
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alleged  that  the  international  and  the  local  caused  the 
strike  or  work  stoppage  occurring  on  February  13  and  14 
and  that  the  strike  was  over  the  pay  claims  of  three 
employees  in  the  amount  of  $2.19,  which  claims  were 
properly  subject  to  the  grievance  procedure  provided  by 
the  contract*  The  complaint  asked  for  damages  in  the 
amount  of  $12,500  from  the  international  and  the  local 

Count  II  of  the  complaint  purported  to  invoke  the 
diversity  jurisdiction  of  the  District  Court.  It  asked 
judgment  in  the  same  amount  against  24  individual  em- 
ployees, each  of  whom  was  alleged  to  be  a  committeeman 
of  the  local  union  and  an  agent  of  the  international,  and 
responsible  for  representing  the  international,  the  local, 
and  their  members.  The  complaint  asserted  that  on  Feb- 
ruary 13  and  14,  the  individuals,  "contrary  to  their  duty 
to  plaintiff  to  abide  by  said  contract,  and  maliciously  con- 
federating and  conspiring  together  to  cause  the  plaintiff 
expense  and  damage,  and  to  induce  breaches  of  the  said 
contract,  and  to  interfere  with  performance  thereof  by  the 
said  labor  organizations  and  the  affected  employees,  and 
to  cause  breaches  thereof,  individually  and  as  officers, 
committeemen  and  agents  of  the  said  labor  organizations, 
fomented,  assisted  and  participated  in  a  strike  or  work 
stoppage  .  .  ,  ,*' 

Count  III  of  the  complaint  asked  for  an  injunction  but 
that  matter  need  not  concern  us  here  since  it  is  disposed 
of  in  Sinclair  Refining  Co»  v.  Atkinmn,  ante,  p,  195,  decided 
this  day. 

The  defendants  filed  a  motion  to  dismiss  tlie  complaint 
on  various  grounds  and  a  motion  to  stay  the  action  for 
the  reasons  (1)  that  all  of  the  issues  in  the  suit  were 
referable  to  arbitration  under  the  collective  bargaining 
contract  and  (2)  that  important  issues  in  the  suit  were 
also  involved  in  certain  grievances  filed  by  employees  and 
said  to  be  in  arbitration  under  the  contract.  The  District 
Court  denied  the  motion  to  dismiss  Count  I.  dismissed 
Count  II,  and  denied  the  motion  to  stay  (187  F*  Supp. 
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225).  The  Court  of  Appeals  upheld  the  refusal  to  dis- 
miss or  stay  Count  I,  but  reversed  the  dismissal  of  Count 
II  (290  F.  2d  312),  and  this  Court  granted  certiorari  (368 
U.S.  937). 

I. 

We  have  concluded  that  Count  I  should  not  be  dis- 
missed or  stayed.  Count  I  properly  states  a  cause  of 
action  under  §  301  and  is  to  be  governed  by  federal  law. 
Local  174  V.  Lucas  Flour  Co.,  369  U.  S.  95, 102-104;  Tex- 
tile  Workers  Union  v.  Lincoln  Mills,  353  U.  S.  448.  Under 
our  decisions,  whether  or  not  the  company  was  bound  to 
arbitrate,  as  well  as  what  issues  it  must  arbitrate,  is  a  mat- 
ter to  be  determined  by  the  Court  on  the  basis  of  the  con- 
tract entered  into  by  the  parties.  "The  Congress  .  .  .  has 
by  §  301  of  the  Labor  Management  Relations  Act,  assigned 
the  courts  the  duty  of  determining  whether  the  reluctant 
party  has  breached  his  promise  to  arbitrate.  For  arbitra- 
tion is  a  matter  of  contract  and  a  party  cannot  be  required 
to  submit  to  arbitration  any  dispute  which  he  has  not 
agreed  so  to  submit."  United  Steelworkers  v.  Warrior 
&  Gulf  Nav.  Co,,  363  U.  S.  574,  582.  See  also  United 
Steelworkers  v.  American  Mfg.  Co.,  363  U.  S.  564,  570- 
571  (concurring  opinion).  We  think  it  unquestionably 
clear  that  the  contract  here  involved  is  not  susceptible 
to  a  construction  that  the  company  was  bound  to  arbitrate 
its  claim  for  damages  against  the  union  for  breach  of  the 
undertaking  not  to  strike. 

While  it  is  quite  obvious  from  other  provisions  of  the 
contract  ^  that  the  parties  did  not  intend  to  commit  all 


^  The  no-strike  clause  (Article  III)  provides  that  "[T]here  shall  be 
no  strikes  ...  (1)  For  any  cause  which  is  or  may  be  the  subject  of  a 
grievance  ...  or  (2)  For  any  other  cause,  except  upon  written  notice 
by  Union  to  Employer  .  .  .  ."  Article  XXVII,  covering  "general 
disputes,"  provides  that  disputes  which  are  general  in  character  or 
which  affect  a  large  number  of  employees  are  to  be  negotiated  between 
the  parties ;  there  is  no  provision  for  arbitration.  Moreover,  the  man- 
agement-prerogative clause  (Article  XXXI)  recognizes  that  "opera- 
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of  their  possible  disputes  and  the  whole  scope  of  their 
relationship  to  the  grievance  and  arbitration  procedures 
established  in  Article  XXVI,^  that  article  itself  is  determi- 
native of  the  issue  in  this  case  since  it  precludes  arbitration 
boards  from  considering  any  matters  other  than  employee 
grievances;'  After  defining  a  grievance  as  "any  differ- 
ence regarding  wages,  hours  or  working  conditions  be* 
tween  the  parties  hereto  or  between  the  Employer  and  an 
employee  covered  by  this  working  agreement/'  Article 
XXVI  provides  that  the  parties  desire  to  settle  employee 
grievances  fairly  and  quickly  and  that  therefore  a  stated 
procedure  *'must  be  followed,"  The  individual  employee 
is  required  to  present  his  grievance  to  his  foreman,  and  if 
not  satisfied  there,  he  may  take  his  grievance  to  the  plant 
superintendent  who  is  to  render  a  written  decision.    There 


tlan  of  the  Employer's  facilities  and  the  direction  of  the  workLng 
forces,  including  the  right  to  hire,  suspend  ar  discharge  for  good 
and  sufficient  cause  and  pursuant  to  the  seniority  Article  of  this 
agreement,  the  right  to  relieve  employees  from  duties  because  of  lack 
of  work,  are  among  the  sole  prerogatives  of  the  Employer ;  provided, 
however,  that  .  .  .  such  mispensions  and  discharges  shall  be  subject 
to  the  grievance  and  arbitration  clause  .  .  .  ." 

^  Article  XX\1  is  set  out  in  full  m/m,  at  p.  250^  aa  an  Appendix. 

*  We  do  not  need  to  reach^  therefore,  the  question  of  whether,  under 
the  contract  involved  here,  breaches  of  the  no-strike  clause  are 
"grievances,"  i.  e,,  *'difference[s]  regarding  wages,  hours  or  work- 
ing conditions/'  or  are  "grievances'"  in  the  more  general  sense  of 
the  term.  See  Hoover  Exprem  Co.  v.  Teamsten  Local,  No.  5f7, 
217  F,  2d  40  (C,  A.  6th  Cir,).  The  present  decision  does  not 
approve  or  disapprove  the  doctrine  of  the  Hoover  case  or  the  Sixth 
Circuit  cases  foU owing  it  (e.  g„  Vulcon-Cifmnnati,  Inc.,  v.  United 
Stetlamrkers,  289  F.  2d  103 ;  United  Auto  Workers  v.  Benton  Harbor 
Indm,,  242  F.  2d  536).  See  also  cases  collected  in  Yale  *  Towm 
Mfg.  Co.  V.  Local  Lodge  No.  1717, 299  R  2d  882,  8S3-884  n.  5, 6  (C.  A, 
3cl  Cir.) .  In  Drake  Bakeries,  Inc.,  \\  Locd  30^  post,  p.  254,  decided 
this  dav,  the  que^tioa  of  arbitrability  of  a  damages  claim  for  breach  of 
a  no-strike  clause  is  conmdered  and  resoU^  in  favor  of  arbitratjon 
in  the  pre^nce  of  an  agreement  to  arbitrate  ''all  complaints,  disputes 
or  grievance's  arising  between  them  [i.  e.,  the  parties]  involving  .  ,  . 
Atiy  act  or  conduct  or  relation  between  the  parties.** 
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is  also  provision  for  so-called  Workmen's  Committees  to 
present  grievances  to  the  local  management.  If  the  local 
superintendent's  decision  is  not  acceptable,  the  matter  is  to 
be  referred  for  discussion  between  the  President  of  the 
International  and  the  Director  of  Industrial  Relations  for 
the  company  (or  their  representatives),  and  for  decision  by 
the  Director  alone.  If  the  Director's  decision  is  disputed^ 
then  **upon  request  of  the  President  or  any  District  Direc- 
tor" of  the  international,  a  local  arbitration  board  may 
be  convened  and  the  matter  finally  decided  by  this  board. 

Article  XXVI  then  imposes  the  critical  limitation.  It  is 
provided  that  local  arbitration  boards  *'shall  consider  only 
individual  or  local  employee  or  local  committee  grievances 
arising  under  the  application  of  the  currently  existing 
agreement/*  There  is  not  a  word  in  the  grievance  and 
arbitration  article  providing  for  the  submission  of  griev- 
ances by  the  company.  Instead,  there  is  the  express,  flat 
limitation  that  arbitration  boards  should  consider  only 
employee  grievances.  Furthermore,  the  article  expressly 
provides  that  arbitration  may  be  invoked  only  at  the 
option  of  the  union.  At  no  place  in  the  contract  does 
the  union  agree  to  arbitrate  at  the  behest  of  the  company. 
The  company  is  to  take  its  claims  elsewhere^  which  it  has 
now  done. 

The  union  makes  a  further  argument  for  a  stay.  Fol- 
lowing the  strike,  and  both  before  and  after  the  com* 
pany  filed  its  suit,  14  of  the  24  individual  defendants  filed 
grievances  claiming  reimbursement  for  pay  withheld  by 
the  employer*  The  union  argues  that  even  though  the 
company  need  not  arbitrate  its  claim  for  damages,  it  is 
bound  to  arbitrate  these  grievances;  and  the  arbitrator, 
in  the  process  of  determining  the  grievants'  right  to  reim- 
bursement, will  consider  and  determine  issues  w^hich  also 
underlie  the  company's  claim  for  damages.  Therefore,  it 
is  said  that  a  stay  of  the  court  action  is  appropriate. 

We  are  not  satisfied  from  the  record  now  before  U8^ 
however,  that  any  significant  issue  in  the  damage  suit 
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will  be  presented  to  and  decided  by  an  arbitrator.  The 
grievanceB  filed  siniply  claimed  reimbursement  for  pay 
due  employees  for  time  spent  at  regular  work  or  process- 
ing grievances.  Although  the  record  is  a  good  deal  less 
than  clear  and  although  no  answer  has  been  filed  in  this 
case,  it  would  appear  from  the  affidavits  of  the  parties 
presented  in  connection  with  the  motion  to  stay  that  the 
grievants  claimed  to  have  been  disciplined  as  a  result  of 
the  work  stoppage  and  that  they  were  challenging  this 
disciplinary  action*  The  company  sharply  denies  in  its 
brief  in  this  Court  that  any  employee  was  disciplined.  In 
any  event,  precisely  what  discipline  was  imposed,  upon 
what  grounds  it  is  being  attacked  by  the  grievants,  and 
the  circumstances  surrounding  the  withholding  of  pay 
from  the  employees  are  unexplained  in  the  record.  The 
union  ^s  brief  here  states  that  the  important  issue  under- 
lying the  arbitration  and  the  suit  for  damages  is  whether 
the  grievants  instigated  or  participated  in  a  work  stopn 
page  contrary  to  the  collective  bargaining  contract.  This 
the  company  denies  and  it  asserts  that  no  issue  in  the 
damage  suit  will  be  settled  by  arbitrating  the  grievances. 
The  District  Court  must  decide  whether  the  company 
is  entitled  to  damages  from  the  union  for  breach  of  con- 
tract. The  arbitrator,  if  arbitration  occurs,  must  award 
or  deny  reimbursement  in  whole  or  in  part  to  all  or  some 
of  the  14  employees.  His  award,  standing  alone,  ob- 
viously would  determine  no  issue  in  the  damage  suit.  If 
he  awarded  reimbursement  to  the  employees  and  if  it 
could  be  ascertained  with  any  assurance  *  that  one  of  his 
subsidiary  findings  was  that  the  14  men  had  not  partici- 
pated in  a  forbidden  work  stoppage — the  critical  issue 
according  to  the  union's  brief — the  company  would  never- 
theless not  be  foreclosed  in  court  since,  even  if  it  were 

*  Arbitrators  giencfally  have  no  obligation  to  give  their  reasoiis  for 
in  award.  United  Steelumrkers  v.  Enterpme  Corp,,  363  U.  S.  593, 
fi98;  Bemhordt  v.  Polygraphk  Co.,  350  Ih  S.  198,  203,  The  record  of 
thm  proceedings  m  not  as  complete  aa  it  is  in  a  court  trial,    ibid. 
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bound  by  such  a  subsidiary  finding  made  by  the  arbitra- 
tor, it  would  be  free  to  prove  its  case  in  court  through  the 
conduct  of  other  agents  of  the  union.  In  this  state  of 
the  record,  the  union  has  not  made  out  its  case  for  a  stay." 
For  the  foregoing  reasons,  the  lower  courts  properly 
denied  the  union's  motion  to  dismiss  Count  I  or  stay  it 
pending  arbitration  of  the  employer's  damage  claim. 

II. 

We  turn  now  to  Count  II  of  the  complaint,  which 
charged  24  individual  officers  and  agents  of  the  union 
with  breach  of  the  collective  bargaining  contract  and 
tortious  interference  with  contractual  relations.  The 
District  Court  held  that  under  §  301  union  officers  or 
members  cannot  be  held  personally  liable  for  union 
actions,  and  that  therefore  ''suits  of  the  nature  alleged  in 
Count  II  are  no  longer  cognizable  in  state  or  federal 
courts."  The  Court  of  Appeals  reversed,  however,  rul- 
ing that  "Count  II  stated  a  cause  of  action  cognizable  in 
the  courts  of  Indiana  and,  by  diversity,  maintainable  in 
the  District  Court." 

We  are  unable  to  agree  with  the  Court  of  Appeals,  for 
we  are  convinced  that  Count  II  is  controlled  by  federal 
law  and  that  it  must  be  dismissed  on  the  merits  for  failure 
to  state  a  claim  upon  which  relief  can  be  granted. 


"  The  union  also  argues  that  the  preemptive  doctrine  of  cases  such 
as  San  Diego  Bldg.  Trades  Council  v.  GatTnon,  359  U.  S.  236,  is  appU- 
cable  and  prevents  the  courts  from  asserting  jurisdiction.  Since  this 
is  a  §  301  suit,  that  doctrine  is  inappUcable.  Local  174  v.  Lucas  Flour 
Co.,  369  U.  S.  95,  101  n.  9. 

We  put  aside,  since  it  is  unnecessar>'  to  reach  them,  the  questions 
of  whether  the  employer  was  excused  from  arbitrating  the  damage 
claim  because  it  was  over  breach  of  the  no-strike  clause  (see  Drake 
Bakeries,  Inc.,  v.  Local  50,  post,  p.  254,  decided  this  day)  and  whether 
the  underlying  factual  or  legal  determination,  made  by  an  arbitrator  in 
the  process  of  awarding  or  denying  reimbursement  to  14  employees, 
would  bind  either  the  union  or  the  company  in  the  latter's  action  for 
damages  against  the  union  in  the  District  Court. 
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Under  §  301  a  suit  for  violation  of  the  collective  bar- 
gaining  contract  in  either  a  federal  or  state  court  is  gov- 
erned by  federal  law  (Local  174  v.  Lucas  Flour  Co.,  369 
U.  S,  95,  102-104;  Textile  Workers  Union  v.  Lincoln 
Mills,  353  U.  S.  448),  and  Count  II  on  its  face  charges 
the  individual  defendants  with  a  violation  of  the  no-strike 
clause.  After  quoting  verbatim  the  no-strike  clause^ 
Count  II  alleges  that  the  24  individual  defendants  "con- 
trary to  their  duty  to  plaintiff  to  abide  by"  the  contract 
fomented  and  participated  in  a  work  stoppage  in  violation 
of  the  no-strike  clause.  The  union  itself  does  not  quarrel 
with  the  proposition  that  the  relationship  of  the  members 
of  the  bargaining  unit  to  the  employer  is  "governed  by" 
the  bargaining  agreement  entered  into  on  their  behalf 
by  the  union.  It  is  universally  accepted  that  the  no- 
strike  clause  in  a  collective  agreement  at  the  very  least 
establishes  a  rule  of  conduct  or  condition  of  employment 
the  violation  of  w^hich  by  employees  justifies  discipline 
or  discharge  (Mdstro  Plastics  Corp.  v.  Labor  Board,  350 
U,  S.  270,  280  &  n.  10;  Labor  Board  v.  Rockaway  News 
Co.,  345  U.  S.  71.  80;  Labor  Board  v.  Sands  Mfg.  Co., 
306  U,  S.  332;  Labor  Board  v.  Draper  Corp.,  145  R  3d 
199  (C.  A.  4th  Cir.) ;  United  Biscuit  Co.  v.  Labor  Board, 
128  F,  2d  771  (C  A.  7th  Cir.);  see  R.  R.  Donnelley  A 
Sons  Co.,  5  Lab.  Arb.  16;  Ford  Motor  Co,,  1  Lab.  Ark 
439),  The  conduct  charged  in  Count  II  is  therefore 
within  the  scope  of  a  "violation"  of  the  collective 
agreement. 

As  well  as  charging  a  violation  of  the  no-strike  clause 
by  the  individual  defendants,  Count  II  necessarily  charges 
a  violation  of  the  clause  by  the  union  itself.  The  work 
stoppage  alleged  is  the  identical  work  stoppage  for  which 
the  union  is  sued  under  Count  I  and  the  same  damage  is 
alleged  as  is  alleged  in  Cbunt  I.  Count  II  states  that  the 
individual  defendants  acted  "as  officers,  committeemen 
and  agents  of  the  said  labor  organizations"  in  breaching 
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and  inducing  others  to  breach  the  collective  bargaining 
contract.  Count  I  charges  the  principal,  and  Count  II 
charges  the  agents  for  acting  on  behalf  of  the  principal. 
Whatever  individual  liability  Count  II  alleges  for  the  24 
individual  defendants,  it  necessarily  restates  the  liability 
of  the  union  which  is  charged  under  Count  I,  since  under 
§  301  (b)  the  union  is  liable  for  the  acts  of  its  agents, 
under  familiar  principles  of  the  law  of  agency  (see  also 
§  301  (e)).  Proof  of  the  allegations  of  Count  II  in  its 
present  form  would  inevitably  prove  a  violation  of  the 
no-strike  clause  by  the  union  itself.  Count  II,  like 
Count  I,  is  thus  a  suit  based  on  the  union's  breach  of  its 
collective  bargaining  contract  with  the  employer,  and 
therefore  comes  within  §  301  (a).  When  a  union  breach 
of  contract  is  alleged,  that  the  plaintiff  seeks  to  hold  the 
agents  liable  instead  of  the  principal  does  not  bring  the 
action  outside  the  scope  of  §  301.* 

Under  any  theory,  therefore,  the  company's  action  is 
governed  by  the  national  labor  relations  law  which  Con- 
gress commanded  this  Court  to  fashion  under  §  301  (a). 
We  hold  that  this  law  requires  the  dismissal  of  Count  II 
for  failure  to  state  a  claim  for  which  relief  can  be 
granted — whether  the  contract  violation  charged  is  that 
of  the  union  or  that  of  the  union  plus  the  union  officers 
and  agents. 

When  Congress  passed  §  301,  it  declared  its  view  that 
only  the  union  was  to  be  made  to  respond  for  union 


^  Swift  &  Co,  V.  United  Packinghouse  Workers,  177  F.  Supp.  511 
(D.  Colo.).  Contra,  Square  D  Co.  v.  United  E.,  R.  d-  M.  Wkrs.,  123 
F.  Supp.  776,  77^781  (E.  D.  Mich.).  See  also  Morgan  Drive  Away, 
Inc.,  V.  Teamsters  Union,  166  F.  Supp.  885  (S.  D.  Ind.),  concluding, 
as  we  do,  that  the  complaint  should  be  dismissed  because  of  §§  301  (b) 
and  301  (e),  but  for  want  of  jurisdiction  rather  than  on  the  merits. 
Our  holding,  however,  is  that  the  suit  is  a  §301  suit;  whether  there 
is  a  claim  upon  which  relief  can  be  granted  is  a  separate  question.  See 
BeU  V.  Hood,  327  U.  S.  678. 
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wrongs,  and  that  the  union  members  were  not  to  be  sub- 
ject to  levy.  Section  301  (b)  has  three  clauses.  One 
makes  unions  suable  in  the  courts  of  the  United  States. 
Another  makes  unions  bound  by  the  acts  of  their  agents 
according  to  conventional  principles  of  agency  law  (cf* 
§  301  (e)).  At  the  same  time,  however^  the  remaining 
clause  exempts  agents  and  members  from  personal  lia- 
bility for  judgments  against  the  union  (apparently  even 
when  the  union  is  without  assets  to  pay  the  judgment). 
The  legislative  history  of  §  301  (b)  makes  it  clear  that 
this  third  clause  was  a  deeply  felt  congressional  reaction 
against  the  Danbury  Hatters  case  {Loewe  v.  Lawlor,  208 
U,  S.  274;  Lawlor  v.  Loewe,  235  U.  S.  522) ,  and  an  expres- 
sion of  legislative  determination  that  the  aftermath 
(Loewe  v,  Samngs  Bank  of  Danbury,  236  F,  444  (C.  A.  2d 
Cir.))  of  that  decision  was  not  to  be  permitted  to  recur. 
In  that  case,  an  antitrust  treble  damage  action  was  brought 
against  a  large  number  of  union  members,  inchiding  union 
officers  and  agents,  to  recover  from  them  the  employer's 
losses  in  a  nationwide,  union-directed  boycott  of  his  hats. 
The  union  was  not  named  as  a  party,  nor  was  judgment 
entered  against  it.  A  large  money  judgment  was  entered, 
instead,  against  the  individual  defendants  for  participat- 
ing in  the  plan  "emanating  from  headquarters''  (235  U.  S,, 
at  534),  by  knowingly  authorizing  and  delegating  author- 
ity to  the  union  officers  to  do  the  acts  involved.  In  the 
debates,  Senator  Ball,  one  of  the  Act's  sponsors,  declared 
that  5  301,  "by  providing  that  the  union  may  sue  and  be 
sued  as  a  legal  entity,  for  a  violation  of  contract,  and  that 
liability  for  damages  will  lie  against  union  assets  only,  will 
prevent  a  repetition  of  the  Danbury  Hatters  case,  in  which 
many  members  lost  their  homes"  (93  Cong.  Rec.  5014). 
See  also  93  Cong.  Rec.  3839.  6283;  S.  Rep.  No.  105,  80th 
Cong.,  1st  Sess.  16. 

Consequently,  in  discharging  the  duty  Congress  im- 
posed on   us  to  formulate  the  federal  law  to  govern 
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§  301  (a)  suits,  we  are  strongly  guided  by  and  do  not 
give  a  niggardly  reading  to  §  301  (b).  "We  would  under- 
cut the  Act  and  defeat  its  policy  if  we  read  §  301  nar- 
rowly" (Lincoln  Mills,  353  U.  S.,  at  456).  We  have 
already  said  in  another  context  that  §  301  (b)  at  least 
evidences  "a  congressional  intention  that  the  union  as  an 
entity,  like  a  corporation,  should  in  the  absence  of  agree- 
ment be  the  sole  source  of  recovery  for  injury  inflicted 
by  it"  (Levris  v.  Benedict  Coal  Corp.,  361  U.  S.  459,  470). 
This  policy  cannot  be  evaded  or  truncated  by  the  simple 
device  of  suing  union  agents  or  members,  whether  in  con- 
tract or  tort,  or  both,  in  a  separate  count  or  in  a  separate 
action  for  damages  for  violation  of  a  collective  bargaining 
contract  for  which  damages  the  union  itself  is  liable. 
The  national  labor  policy  requires  and  we  hold  that  when 
a  union  is  liable  for  damages  for  violation  of  the  no-strike 
clause,  its  officers  and  members  are  not  liable  for  these 
damages.  Here,  Count  II,  as  we  have  said,  necessarily 
alleges  union  liability  but  prays  for  damages  from  the 
union  agents.  Where  the  union  has  inflicted  the  injury  it 
alone  must  pay.    Count  II  must  be  dismissed.^ 

The  case  is  remanded  to  the  District  Court  for  further 
proceedings  not  inconsistent  with  this  opinion. 

It  is  so  ordered. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 


^  In  reaching  this  conclusion,  we  have  not  ignored  the  argument 
that  Count  II  was  drafted  in  order  to  anticipate  the  possible  union 
defense  under  Count  I  that  the  work  stoppage  was  unauthorized 
by  the  union,  and  was  a  wildcat  strike  led  by  the  24  individual 
defendants  acting  not  in  behalf  of  the  union  but  in  their  personal 
and  nonunion  capacity.  The  language  of  Count  II  contradicts  the 
argument,  however,  and  we  therefore  do  not  reach  the  question  of 
whether  the  count  would  state  a  proper  §  301  (a)  claim  if  it  charged 
unauthorized,  individual  action. 

663026  O-62-20 
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APPENDIX  TO  OPINION  OF  THE  COURT. 

Article?  XXVI  provides: 

"Grievance  and  Arbitration  Procedure 

**  Definition 

"L  A  grievance  m  defined  to  be  any  difference  regftrdlng  wages, 

honra  or  working  conditions  between  the  parties  hereto  or  between 
the  Emploj'er  and  an  enaployee  covered  by  this  working  agreement 
which  might  arise  w^ithin  any  plant  or  within  any  region  of  operations. 

**GnevQnce  Procedure 

*lt  is  the  sincere  desire  of  both  parties  that  employee  grievances 
be  settled  as  fairly  and  as  quickly  as  possible.  Therefore^  when  a 
grievance  arises,  the  following  procedure  must  be  followed: 

"2,  For  the  purpose  of  adjustmg  employee  grievances  and  disputes 
as  defined  above,  it  is  agreed  that  any  employee,  individually  or 
accompanied  by  his  committeeman ^  if  desired  shall: 

"(a)  Seek  direct  adjustment  of  any  grievance  or  dispute  with  the 
foreman  under  whom  he  is  employed.  Such  meeting  will  be  without 
loss  of  time  to  the  employee  and/or  his  committeeman  during  regular 
working  hours  for  time  spent  in  conference  with  the  foreman.  The 
foreman  shall  reply  to  said  employee  within  three  (3)  working  days 
(Saturday,  Sunday  and  Holidays  excluded)  from  the  date  on  which 
the  grievance  was  first  presented  to  him; 

*'  (b)  If  the  question  is  not  then  settled,  the  employee  may  submit 
his  grievance  in  writing,  on  forme  supplied  by  Union,  to  a  committee 
selected  as  hereinafter  provided  for  the  particular  plant  or  region  in 
which  such  employee  is  CT[iplo>*ed.  Such  committee  shall  investigate 
said  complaint  and  if  in  its  opinion  the  grievance  has  merit  it  eihall 
have  the  right  to  m^t  with  the  local  company  superintendent  or  his 
representative,  who  shall  receive  the  committee  for  this  purpose. 
Written  decisions  shall  be  made  by  the  local  superintendent  or  his 
representative  within  ten  ( 10)  days  after  meeting  with  the  committee, 
provided  that  prior  to  the  time  of  or  at  the  meeting  with  the  com* 
mittee  such  compliant  or  grievance  has  been  submitted  in  writing  to 
the  local  superintendent  or  his  representative. 

"(c)  In  exceptional  cases,  Workmen's  Committees  shaU  have  the 
right  to  institute  grievances  concerning  any  alleged  violation  of  this 
Agreement  by  filing  written  complaint  with  the  official  locally  In 
ehaife. 


ATKINSON  V.  SINCLAIR  REFINING  CO.    251 
238  Appendix  to  Opinion  of  the  Court. 

"(d)  Any  grievance  filed  with  or  by  the  local  Workmen's  Com- 
mittee can  only  be  withdrawn  with  the  Workmen's  Committee's 
consent. 

"3.  No  complaint  or  grievance  shall  be  considered  hereunder  unless 
it  18  presented  to  the  superintendent  or  official  locally  in  charge  within 
sixty  (60)  days  from  the  date  on  which  the  complaint  or  grievance 
arose,  or  from  the  date  on  which  the  employee  or  employees  con- 
cerned first  learned  of  the  cause  of  complaint. 

"4.  The  committee  above  mentioned  shall  be  selected  from  among 
and  by  employees  of  the  Employer  who  are  members  of  the  Union. 
No  official,  foreman,  or  employee  having  authority  to  hire  or  dis- 
charge men  shall  serve  on  the  conmiittee. 

"5.  In  ease  of  discharge  or  lay-off,  employees  who  may  desire  to 
file  complaints  must  present  such  complaints  within  one  (1)  week 
after  the  effective  date  of  discharge  or  lay-off  to  the  committee  men- 
tioned in  this  Article.  Before  any  such  employee  is  to  be  discharged 
for  cause,  other  than  flagrant  violation  of  rules,  or  is  to  be  laid  off, 
he  shall  be  given  a  written  notice,  dated  and  signed  by  his  foreman 
or  other  representative  of  the  Employer,  setting  forth  the  reason  for 
such  discharge  or  lay-off.  In  the  event  an  employee  has  been  dis- 
charged for  a  flagrant  violation  of  a  company  rule,  he  shall  subse- 
quently, upon  request,  be  given  a  written  notice,  dated  and  signed  by 
his  foreman  or  other  representative  of  the  Employer  setting  forth 
the  reason  for  such  discharge.  The  Workmen's  Committee  will  be 
furnished  with  a  copy  of  the  statement  furnished  to  the  employee, 
both  where  the  discharge  or  lay-off  is  for  cause  or  for  flagrant  viola- 
tion of  a  Company  rule.  Any  grievance  to  be  filed  under  this  section 
must  be  filed  within  forty  (40)  days  from  the  effective  date  of  the 
discharge  or  lay-off. 

"6.  In  the  event  the  decision  of  the  superintendent  or  his  repre- 
sentative shall  not  be  satisfactory  to  the  committee,  it  is  agreed  that 
the  President  of  the  Oil,  Chemical  and  Atomic  Workers  International 
Union,  AFL-CIO,  or  someone  designated  by  him,  shall,  not  later  than 
forty-five  (45)  days  after  such  decision,  have  the  right  to  confer  with 
the  Director  of  Industrial  Relations  for  the  Sinclair  Companies,  or 
someone  designated  by  him,  for  the  purpose  of  discussing  grievances 
or  disputes  and  of  obtaining  decisions  thereon.  It  is  agreed  that  the 
Director  of  Industrial  Relations  for  the  Sinclair  Companies,  or  some- 
one designated  by  him,  shall  render  a  decision  to  the  President  of  the 
Oil,  Chemical  and  Atomic  Workers  International  Union,  AFL-CIO, 
within  twenty  (20)  days  after  grievances  or  disputes  have  been  so 
submitted  to  him  in  writing. 
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**7.  If  such  decision  is  not  satisfactory,  then,  upon  request  of  the 
President  or  any  District  Director  of  the  OU,  Chemical  and  Atomic 
Workers  Internationa!  Union,  AFL-CIO  and  within  sixty  (60)  days 
from  the  posting  date  of  the  final  appeal  answer,  there  shalJ  be  ml 
up  a  local  Arbitration  Board,  and  such  grievances  and  disputes  sub- 
mitted to  it  within  ten  (10)  days  aftjer  formation  of  such  Board, 
Such  local  boards  may  be  set  up  at  each  refinery*  to  deal  with  cases 
arising  therefrom;  cases  arising  from  Sinclair  Oil  4  Gas  Company 
shall  be  heard  and  determined  at  Tulsa,  Oklahoma;  Fort  Worth, 
Texas;  Midland,  Texas;  or  Casper,  Wyoming:  cases  arising  from 
Sinclair  Pipe  Line  Company  shall  be  heard  and  determined  at  the 
cities  previously  named  or  at  Kansas  City,  Missouri ;  Toledo^  Ohio ; 
Houston,  Texas;  Chicago,  Illinois;  Philadelphia,  Pennsylvania;  or 
Independence,  Kansas.  These  local  Arbitration  Boards  shall  con- 
sider only  individual  or  local  employee  or  local  committee  grievances 
arising  under  the  application  of  the  currently  existing  agreement,  or 
supplements  thereto,  and  local  wage  and  classification  disputes  sub- 
mitted on  the  initiative  of  the  President  or  any  District  Director 
of  the  Oil,  Chemical  and  Atomic  Workers  International  Union,  AFL- 
CIO*  In  this  connection,  Employer  agrees  to  give  consideration  to 
local  classification  rate  mequity  complaints  existing  by  reason  of  a 
comparison  with  the  average  of  competitive  rates  of  pay  for  liJce  jobs 
having  comparable  duties  and  responsibilities  being  paid  by  agreed- 
upon  major  competitive  companies  in  the  local  area.  Such  requests 
for  adjustments  of  classification  rate  inequities,  if  any,  shall  be  made 
not  more  frequently  than  twice  annually,  to  be  effective  on  February 
1st  and  August  1st,  Such  requests  to  be  submitted  at  least  thirty 
(30)  days  prior  to  such  semi-annual  dates. 

**S,  The  above  mentioned  local  Arbitration  Board  shall  be  com- 
posed of  one  person  designated  by  Employer  and  one  designated  by 
the  President  or  District  Director  of  the  Oil,  Chemical  and  Atomic 
Workers  International  Union,  AFLrCIO,  The  board  shall  be  re- 
quested by  both  parties  to  render  a  decision  within  seven  (7)  days 
from  date  of  submission.  Should  the  two  members  of  the  board 
selected  as  above  pronded,  be  unable  to  agree  within  seven  (7) 
days,  or  to  mutually  agree  upon  an  impartial  third  arbitrator,  an 
impartial  third  member  shall  be  selected  within  seven  (7)  days  there- 
after by  the  employer  or  employee  member  of  the  Arbitration  Board, 
or  such  two  parties  jointly,  requesting  the  Federal  Mediation  and 
Conciliation  Service  to  submit  a  panel  of  arbitrators  from  which  the 
third  member  of  the  board  will  be  selected  in  accordance  vnih  the 
procedure  of  such  Federal  Mediation  and  Conciliation  Service. 
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"9.  The  decision  of  the  Board  aforesaid,  as  provided  in  Section  8 
hereof,  shall  be  final.  However,  if  the  rules  and  conditions  existing 
at  the  time  a  given  case  originated  are  subsequently  changed,  it  is 
understood  that  the  arbitration  award  rendered  under  former  rules 
and  conditions  shall  not  act  to  prohibit  consideration  of  a  complaint 
originating  under  the  changed  rules  and  conditions. 

"10.  Cases  arising  from  the  Gasoline  Plants  shall  be  considered  as 
coming  within  the  Producing  Division  in  which  they  are  located. 

"11.  The  fee  and  expense  of  the  impartial  arbitrator  selected  as 
above  provided  shall  be  divided  equaUy  between  the  parties  to  such 
arbitration.  The  Parties  agree  to  attempt  to  hold  the  arbitrator's 
fees  to  a  reasonable  basis." 
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DRAKE  BAKERIES  INCORPORATED  v.  LOCAL  50, 

AMERICAN  BAKERY  &  CONFECTIONERY 

WORKERS  INTERNATIONAL, 

AFI.-CIO,  ET  AL. 

CIBTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE    SECOND    CIRCUIT, 

No.  596.    Aigued  April  18,  1962,— Decided  June  IS,  1962. 

Under  §301  of  the  Labor  Management  Relations  .^ct,  1947,  an 
employer  sued  a  union  for  damages  alleged  to  have  resulted  from 
the  union's  action  in  encouraging  its  members  to  striJse  or  not  to 
report  for  work  on  a  certain  day  in  violation  of  a  no-strike  clause 
contained  in  a  collective  bargaining  agreement  between  the  em- 
ployer and  the  union.  The  contract  provided  for  compulsorj^ 
final  and  binding  arbit ration ^  at  the  request  of  either  party^  of  '^all 
complaints,  disputes  or  grievances  arising  between  [the  partiesj 
involving  questions  of  interpretation  or  application  of  any  clause 
or  matter  covered  by  this  contract  or  any  act  or  conduct  or  rela- 
tion between  the  parties  hereto,  directly  or  indirectly.'*  The  union 
moved  that  the  suit  be  stayed  jjending  arbitration  of  the  dispute, 
and  it  Rupported  this  motion  by  an  affidavit  denying  that  it  had 
instigated  a  strike  or  encouraged  its  members  not  to  work  on  the  day 
in  question.  Held:  The  District  Court  properly  stayed  the  action 
pending  completion  of  arbitration.  The  contract  here  involved 
obligates  the  employer  to  arbitrate  its  claim  for  damages  for 
forbidden  striken  by  the  union,  and  there  are  no  circumstances  in 
this  record  which  would  justify  relieving  the  employer  of  its  duty 
to  arbitrate  the  consequences  of  this  one-day  strike,  intertwined 
as  it  is  with  the  union's  denials  that  there  was  any  strike  or  any 
breach  of  contract.    Pp,  255-267, 

(a)  The  employer's  claim  against  the  union  for  damages  for 
an  alleged  strike  in  violation  of  the  contract  i^  clearly  within  the 
scope  of  the  arbitration  provisions  of  the  contract  here  involved. 
Atkinson  v.  Siftchir  Refining  Co^^  ante,  p.  238,  distinguished. 
Pp.  25^260. 

(b)  In  the  circumstances  of  this  case,  the  alleged  one-day  strike 
was  not  such  a  breach  or  repudiation  of  the  arbitration  clause  by 
the  union  that  the  employer  wm  excused  from  arbitrating  its  claim 
for  damages  resulting  therefrom.    Pp.  260-266. 


DRAKE  BAKERIES  v.  BAKERY  WORKERS.    255 

254  Opinion  of  the  Court. 

(c)  On  the  record  in  this  case,  it  cannot  be  said  that  the  union 
18  not  entitled  to  a  stay  because  it  did  not  proceed  with  sufficient 
dispatch  in  seeking  arbitration  of  the  employer's  damage  claim 
against  it.    Pp.  266-267. 

294  F.  2d  3d9,  affirmed. 

Robert  Abelow  argued  the  cause  for  petitioner.  With 
him  on  the  briefs  were  Horace  S.  Manges  and  Marshall  C. 
Berger. 

Howard  N.  Meyer  argued  the  cause  for  respondents. 
With  him  on  the  briefs  was  Paul  O'Dwyer. 

Edward  Maguire  filed  a  brief  for  the  New  York  State 
AFL-CIO,  as  amicus  curiae,  urging  aflSrmance. 

Mr.  Justice  White  delivered  the  opinion  of  the  Court. 

The  petitioning  company  brought  this  action  for 
damages  in  the  District  Court  under  §  301  (a)  of  the  Taft- 
Hartley  Act,  alleging  that  the  respondent  union  had 
violated  the  no-strike  clause  of  the  collective  bargaining 
contract  between  the  union  and  the  company.  The  sole 
question  in  the  case  is  whether  the  District  Court  was 
correct  in  holding  that  the  employer's  claim  was  an 
arbitrable  matter  under  the  contract  and  in  ordering  a 
stay  of  the  action  pending  completion  of  arbitration. 
The  Court  of  Appeals  for  the  Second  Circuit  affirmed  the 
judgment  of  the  District  Court  by  an  equally  divided 
vote.'  This  Court  granted  certiorari  (368  U.  S.  975),  and 
set  the  cause  for  argument  immediately  following  At  kin- 
son  V.  Sinclair  Refining  Co.,  ante,  p.  238,  decided  this  day. 


*  The  Ck)urt  of  Appeals  originally  heard  the  appeal  before  a  three- 
judge  panel,  which  reversed  the  judgment  below  (287  F.  2d  155). 
But  rehearing  was  ordered  before  the  active  judges  of  the  court,  who 
divided  3-3  on  the  merits,  and  by  a  4-2  vote  withdrew  the  panel 
decision  and  affirmed  the  judgment  below  (294  F.  2d  399).  The 
propriety  of  this  procedure  was  questioned  in  the  petition  for  cer- 
tiorari, but  later  petitioner  abandoned  the  question. 
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The  company's  business  is  baking  and  selling  cakes 
and  other  bakery  products.  On  December  16,  1959,  the 
company  notified  the  union  and  its  employees  that 
because  Christmas  and  New  Year's  would  fall  on  Fridays 
and  because  it  was  desirable  to  have  fresh  bakery  products 
to  sell  on  the  Mondays  following  the  holidays,  employees 
would  not  work  on  the  Thursdays  before  Christmas  and 
New  Year's  but  would  work  on  the  Saturdays  following 
those  holidays.  Meetings  between  the  union  and  the 
company  on  December  18  and  December  22  ensued,  the 
company's  position  being  that  it  was  exercising  manage- 
ment's prerogative  in  rescheduling  work,  the  union's  that 
the  proposed  work  schedule  violated  the  collective 
bargaining  contract  and  that  the  employees  were  not 
obligated  to  work  on  December  26  or  January  2.  A  com- 
promise arrangement  was  worked  out  for  December  26, 
and  80  out  of  190  employees  reported  on  that  day,  a  suf- 
ficient number  to  allow  production  to  proceed.  Further 
conversations  on  December  28  were  not  fruitful,  however, 
and  on  Saturday,  January  2,  the  company  was  unable  to 
produce  its  goods  because  only  26  employees  reported  for 
work.  The  company  promptly  filed  this  damage  action  on 
January  4,  1960,  alleging  that  the  union  instigated  and 
encouraged  its  members  to  strike  or  not  to  report  for  work 
on  January  2,  all  in  violation  of  the  no-strike  clause  con- 
tained in  the  collective  bargaining  contract.  No  answer 
has  been  filed  by  the  union  but  the  union's  affidavit  in 
support  of  the  motion  for  stay  stated  what  its  answer 
would  contain  and  specifically  denied  that  the  union  had 
instigated  a  strike  or  encouraged  its  members  not  to  work 
on  January  2. 

As  was  true  in  Atkinson,  supra,  the  issue  of  arbitrability 
is  a  question  for  the  courts  and  is  to  be  determined  by 
the  contract  entered  into  by  the  parties.  ".  .  .  [A]  party 
cannot  be  required  to  submit  to  arbitration  any  dispute 
which  he  has  not  agreed  so  to  submit."     United  Steel- 
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workers  v.  Warrior  &  Gulf  Nav,  Co.,  363  U.  S.  574,  582. 
But  the  contract  here  is  much  different  from  the  agree- 
ment in  Atkinson,  Under  Article  V^  of  the  contract: 
"The  parties  agree  that  they  will  promptly  attempt  to 
adjust  all  complaints,  disputes  or  grievances  arising  be- 
tween them  involving  questions  of  interpretation  or 
application  of  any  clause  or  matter  covered  by  this  con- 
tract or  any  act  or  conduct  or  relation  between  the  parties 
hereto,  directly  or  indirectly." 

This  is  broad  language,  indeed,  and  the  procedure  there- 
after provided  in  Article  V  does  not,  as  it  did  in  Atkinson, 
exclude  claims  or  complaints  of  the  employer.  It  is  pro- 
vided that  in  the  first  instance  the  union  will  be  repre- 
sented by  a  committee  and  the  shop  chairman,  and  the 
employer  by  the  shop  manager.  Failing  adjustment  at 
this  stage,  the  issue  is  required  to  be  submitted  in  writing 
by  "the  party  claiming  to  be  aggrieved  to  the  other  party," 


*  "Article  V — Grievance  Procedure 

"(a)  The  parties  agree  that  they  will  promptly  attempt  to  adjust 
aU  complaints,  disputes  or  grievances  arising  between  them  involving 
questions  of  interpretation  or  application  of  any  clause  or  matter 
covered  by  this  contract  or  any  act  or  conduct  or  relation  between  the 
parties  hereto,  directly  or  indirectly. 

"In  the  adjustment  of  such  matters  the  Union  shall  be  repre- 
sented in  the  first  instance  by  the  duly  designated  committee  and  the 
Shop  Chairman  and  the  Employer  shall  be  represented  by  the  Shop 
Management.  It  is  agreed  that  in  the  handling  of  grievances  there 
shall  be  no  interference  with  the  conduct  of  the  business. 

"(b)  If  the  Committee  and  the  Shop  Management  are  unable  to 
effect  an  adjustment,  then  the  issue  involved  shall  be  submitted  in 
writing  by  the  party  claiming  to  be  aggrieved  to  the  other  party.  The 
matter  shall  then  be  taken  up  for  adjustment  between  the  Union  and 
the  Plant  Manager  or  other  representative  designated  by  manage- 
ment for  the  purpose.  If  no  mutually  satisfactory'  adjustment  is 
reached  by  this  means,  or  in  any  event  within  seven  (7)  days  after 
the  submission  of  the  issue  in  writing  as  provided  above,  then  either 
party  shall  have  the  right  to  refer  the  matter  to  arbitration  as  herein 
provided." 
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whereupon  the  union  and  the  plant  manager  are  to 
attempt  to  reach  a  satisfactory  agreement.  If  agreement 
b  not  reached  within  seven  days  from  the  time  the  issue 
is  submitted  in  writing,  either  party  ^'shall  have  the  right 
to  refer  the  matter  to  arbitration  .  .  .  /* 

Article  V  does  not  stop  with  disputes  ''involving  ques- 
tions of  interpretation  or  apphcation  of  any  clause  or 
matter*^  covered  by  the  contract.  The  adjustment  and 
arbitration  procedures  are  to  apply  to  all  complaints,  all 
disputes  and  all  grievances  involving  any  act  of  either 
party,  or  any  conduct  of  either  party,  or  any  relation 
between  the  parties,  directly  or  indirectly*  The  company 
asserts  that  there  w^as  a  strike  by  the  union  in  violation  of 
the  no-strike  clause.  It  therefore  has  a  "complaint** 
against  the  union  concerning  the  '*acts"  or  **conduct"  of 
the  union.  There  is  also  involved  a  "dispute"  between  the 
union  and  the  company,  for  the  union  denies  that  there 
was  a  strike  at  all,  denies  that  it  precipitated  any  strike, 
denies  that  the  employees  were  obligated  under  the  con- 
tract to  work  on  that  January  2.  and  itself  claims  that  the 
employer  breached  the  contract  in  scheduling  work  for 
the  holidays.^  Article  V  on  its  face  easily  reaches  the 
employer's  claim  against  the  union  for  damages  caused  by 
an  alleged  strike  in  violation  of  the  contract. 

The  company  earnestly  contends  that  the  parties  can- 
not have  intended  to  arbitrate  so  fundamental  a  matter 
as  a  union  strike  in  breach  of  contract,  and  that  only  an 


*  Immediately  before  the  Christmas  weekend  in  1959,  petitiotier 
and  respondent  ejcchajiged  telegrams,  in  tlie  course  of  which  exchange 
respondent  charg^: 

'*We  have  informed  you  that  we  did  not  agree  with,  or  accept  your 
proposal  to  amend  or  alter  past  practice  concerning  holiday  week> 
ends.  Yoyr  proposed  schedule  and  your  threats  of  disciplinary 
penalties  violates  contract  and  practice  ,  ,  .  .  If  you  do  not  retract 
portion  we  shall  demand  arbitration/' 
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express  inclusion  of  a  damage  claim  by  the  employer 
would  suffice  to  require  arbitration.  But  it  appears  more 
reasonable  to  us  to  expect  such  a  matter,  if  it  is  indeed  so 
fundamental  and  so  basic  to  the  company  under  the  con- 
tract, to  have  been  excluded  from  the  comprehensive  lan- 
guage of  Article  V  if  the  parties  so  intended.  In  Article 
VII,*  which  contains  the  no-strike  provisions,  the  parties 
prohibited  strikes,  insulated  t^e  union,  its  officers  and 
members  from  damages  for  strikes  which  the  union  did 
not  authorize,  and  agreed  that,  even  in  the  case  of 
unauthorized  strikes,  the  company  would  arbitrate  dis- 
ciplinary action  taken  against  the  strikers.    In  the  face 


*  "Article  VII— No  Strikes 

"(a)  There  shall  be  no  strike,  boycott,  interruption  of  work,  stop- 
page, temporary  walk-out  or  lock-out  for  any  reason  during  the  terms 
of  this  contract  except  that  if  either  party  shall  fail  to  abide  by  the 
decision  of  the  Arbitrator,  after  receipt  of  such  decision,  under  Article 
6  of  this  contract,  then  the  other  party  shall  not  be  bound  by  this 
provision. 

"(b)  The  parties  agree  as  part  of  the  consideration  of  this  agree- 
ment that  neither  the  International  Union,  the  Local  Union,  or  any 
of  its  officers,  agents  or  members,  shall  be  liable  for  damages  for 
unauthorized  stoppage,  strikes,  intentional  slowdowns  or  suspensions 
of  work  if: 

"(a)  The  Union  gives  written  notice  to  the  Company  within 
twenty-four  (24)  hours  of  such  action,  copies  of  which  shall  be 
posted  inmiediately  by  the  Union  on  the  bulletin  board  that  it  has 
not  authorized  the  stoppage,  strike,  slowdown  or  suspension  of 
work,  and 

"(b)  if  the  Union  further  cooperates  with  the  Company  in 
getting  the  employees  to  return  and  remain  at  work. 
"It  is  recognized  that  the  Comi^any  has  the  right  to  take  disciplinary 
action,  including  discharge,  against  any  employee  who  engages  in  any 
unauthorized  strike  or  work  stoppage,  subject  to  the  Union's  right 
to  submit  to  arbitration  in  accordance  with  the  agreement  the  question 
of  whether  or  not  the  employee  did  engage  in  any  unauthorized  strike 
or  work  stoppage." 
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of  the  comprehensive  language  of  Article  V,  it  would  have 
been  most  appropriate  at  this  point  for  the  parties  to 
have  excluded  from  the  arbitration  procedures  the  com- 
pany's claim  for  strike  damages,  if  they  had  intended  to 
do  so.  Instead,  the  inclusive  coverage  of  Article  V  was 
left  intact. 

Of  significance  also  are  certain  events  which  occurred  in 
August  1959.  At  that  time  the  company  took  issue  with 
union  conduct  in  connection  with  overtime  work.  Label- 
ing this  conduct  an  "overtime  strike"  and  a  ^'breach  of 
contract,"  the  company  wrote  a  letter  to  the  State  Media- 
tion Board  of  New  York  saying  that  the  contract  with 
the  union  provided  for  arbitration  of  disputes  before  an 
arbitrator  appointed  by  the  Board  and  requesting  the 
appointment  of  an  arbitrator  to  "determine  the  question 
of  breach  of  contract  and  damages  suffered  by"  the  com- 
pany as  a  result  of  the  strike.  An  award  of  damages 
against  the  union  was  requested,  as  was  injunctive  relief 
against  a  continuance  of  the  overtime  strike,"  It  would 
appear,  then,  that  the  company,  just  four  months  earlier 
in  1959,  considered  that  the  fundamental  matter  of  a 
union-led  strike  was  a  dispute  to  be  arbitrated  under  the 
provisions  of  the  contract.*' 

The  company  further  asserts  that  even  if  it  agreed  in 
the  contract  to  arbitrate  union  violations  of  the  no-strike 
clause,  it  is  excused  by  the  union ^s  breach  from  pursuing 
the  post'breach  remedies  called  for  in  the  contract.    The 


*  Apparently  the  employer's  thought  was  that  the  federal  law 
should  borrow  the  New  York  rule  which  is  that  an  arbitrator  may 
award  reJief  in  the  nature  of  an  injunetion,  enforceabJe  in  the  courts 
regarding  of  the  New  York  statute  similar  to  the  Norris-LaGuardia 
Act.    Ruppert  v.  Egdhofer,  3  N,  Y.  2d  576,  148  N.  E.  2d  129- 

*  The  union  opposed  arbitration  of  this  diepute,  claimini  that  there 
was  no  arbitrable  controversy  as  to  the  claimed  e^stence  of  an  obli- 
gation  to  work  overtime.  The  parties  settled  the  controversy  without 
conclusive  determination  of  the  arbitrabihty  dispute. 
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company  does  not  deny  that  grievance  and  arbitration 
procedures  under  this  contract — as  is  true  generally 
(United  Steelworkers  v.  Warrior  &  Gulf  Nav.  Co.,  363 
U.  S.  574,  584) — contemplate  as  a  matter  of  course  the 
arbitration  of  many  alleged  breaches  of  contract.  Indeed, 
central  to  the  company's  position  is  its  assertion  that  the 
union  was  bound  to  arbitrate,  rather  than  strike  over,  its 
claim  that  the  company  breached  the  contract  by  sched- 
uling Saturday  work.  But  in  its  view,  the  union's  viola- 
tion of  the  no-strike  clause  is  8ui  generis  and  so  basic  to 
what  the  employer  bargained  for  in  the  contract  and  so 
inherently  and  "fundamentally  inconsistent  with"  the 
grievance  and  arbitration  procedures  that  the  faithful 
observance  of  the  no-strike  clause  by  the  union  is  a  condi- 
tion precedent  to  the  employer's  duty  to  arbitrate  (even 
tiiough  he  has  promised  to  do  so),  or  that  the  union  must 
be  deemed  to  have  waived,  or  to  be  estopped  from  assert- 
ing, its  right  to  arbitrate. 

However,  this  Court  has  prescribed  no  such  inflexible 
rule  rigidly  linking  no-strike  and  arbitration  clauses  of 
every  collective  bargaining  contract  in  every  situation.^ 
The  company  has  not  attempted,  or  claimed  the  right, 
either  to  terminate  the  entire  contract  or  to  extinguish  per- 
manently its  obligations  under  the  arbitration  provisions. 
Instead,  it  has  sued  for  damages  for  an  alleged  strike  and, 
as  far  as  this  record  reveals,  the  contract  continued  in 
effect,  as  did  the  promises  of  the  parties  to  arbitrate  and 
the  promise  of  the  union  not  to  strike.    Moreover,  in  this 


^  We  do  not  understand  the  opinions  in  Textile  Workers  Union  v. 
Lincoln  Mills,  353  U.  S.  448,  455,  or  United  Steelworkers  v.  American 
Mfg.  Co.,  363  U.  S.  564,  567,  to  enunciate  a  flat  and  general  nile  that 
these  two  clauses  are  properly  to  be  regarded  as  exact  counterweights 
in  every  industrial  setting,  or  to  justify  either  party  to  the  contract  in 
wrenching  them  from  their  context  in  the  collective  agreement  on  the 
ground  that  they  are  mutually  dependent  covenants  which  are  sever- 
able from  the  other  promises  between  the  parties. 
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case,  under  this  contract,  by  agreeing  to  arbitrate  all 
claims  without  excluding  the  ease  where  the  union  struck 
over  an  arbitrable  matter,  the  parties  have  negatived  any 
intention  to  condition  the  duty  to  arbitrate  upon  the 
absence  of  strikes-  They  have  thus  cut  the  ground  from 
under  the  argument  that  an  alleged  strike,  automatically 
and  regardless  of  the  circumstances,  is  such  a  breach  or 
repudiation  of  the  arbitration  clause  by  the  union  that 
the  company  is  excused  from  arbitrating,  upon  theories 
of  waiver,  estoppel,  or  otherwise,*  Arbitration  provisions, 
which  themselves  have  not  been  repudiated,  are  meant  to 
survive  breaches  of  contract,  in  many  contexts,  even 
total  breach ;  *  and  in  determining  whether  one  party 
has  so  repudiated  his  promise  to  arbitrate  that  the  other 
party  is  excused  the  circumstances  of  the  claimed  repudia- 


*  In  Local  174  v.  Lucas  FhuT  Co.,  369  U,  S.  95,  106-106,  it  was  held 
that  a  clause  requinog  the  parties  to  submit  disputes  to  final  deter- 
minatiofi  by  arbitration  implied  an  obligation  not  to  strike  over  such 
disputes.  Accordingly,  the  Court  upheld  an  employer*s  g  301  breach 
of  contract  suit  against  the  union  for  strike  damages  due  to  a  walkout 
over  an  arbitrable  dispute*  In  that  case,  unlike  the  present  one,  tlie 
union  conceded  that  there  bad  beeo  a  strike  over  a  grievance  wliich  the 
umon  had  agre^  to  submit  to  arbitration.  The  only  question  in 
dispute  was  liability  vei  non.  The  union  did  not  contend  that,  and 
the  Court  did  not  consider  whether,  the  employer's  damage  claim 
should  have  been  taken  to  an  arbitrator.  And,  of  course,  the  Court 
did  not  consider  whether  the  union ^s  breach  of  the  no*strike  clause 
eonstttuted  a  repudiation  or  waiver  of  arbitration  of  the  damage  claim. 

•See  M  re  Fahlberg  Petition,  131  R  2d  968  (C.  A.  2d  Cir,); 
KuiukundiM  Shipping  Co,  v.  Amtorg  Trading  Corp.,  126  F,  2d  9?S 
(C.  A.  2d  Cir.) ;  Penmylvama  GreyhoUTtd  Lines  v.  Amalgamated 
Aun.,  m  K  Supp.  789  (W.  D.  Pa,),  rev'd  on  other  groundi>,  193  F, 
2d  327  ta  A.  3d  CirJ ;  Batter  Bldg.  MaU.  Co.  v.  Kinchner,  H2 
Conn.  1,  110  A.  2d  464;  Heynrnn  v.  Darwim.  Ltd.,  [1942]  A,  C.  356 
(H/L.)  (disapproving  Jureidini  v.  National  Br.  <t  If.  Ins.  Co.,  [1915] 
A.  C.  499,  605  (H.  LJ).  Sec  also  Shanferoke  Coal  Corp.  v.  West- 
cheMter  Serv.  Corp.,  70  F.  2d  297,  299  (C.  A.  2d  Cir.),  aff'd,  293 
U.  8.  449,  453-454, 
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tion  are  critically  important."  In  this  case  the  union 
denies  having  repudiated  in  any  respect  its  promise  to 
arbitrate,  denies  tiiat  there  was  a  strike,  denies  that  the 
employees  were  bound  to  work  on  January  2  and  asserts 
that  it  was  the  company  itself  which  ignored  the  adjust- 
ment and  arbitration  provisions  by  scheduling  holiday 
work. 

In  passing  §  301,  Congress  was  interested  in  the  enforce- 
ment of  collective  bargaining  contracts  since  it  would 
"promote  a  higher  degree  of  responsibility  upon  the  parties 
to  such  agreements,  and  will  thereby  promote  industrial 
peace"  (S.  Rep.  No.  105, 80th  Cong.,  1st  Sess.  17).  It  was 
particularly  interested  in  placing  "sanctions  behind  agree- 
ments to  arbitrate  grievance  disputes"  {Textile  Workers 
Union  v.  Lincoln  Mills,  353  U.  S.  448,  456).  The  pre- 
ferred method  for  settling  disputes  was  declared  by  Con- 
gress to  be  "[f]inal  adjustment  by  a  method  agreed  upon 
by  the  parties"  (§  203  (d)  of  the  Act,  29  U.  S.  C.  §  173  (d)). 
"That  policy  can  be  effectuated  only  if  the  means  chosen 
by  the  parties  for  settlement  of  their  differences  under 
a  collective  bargaining  agreement  is  given  full  play" 
{United Steelworkers  v.  American  Mfg.  Co.,  363  U.  S.  564, 
566).  Under  our  federal  labor  policy,  therefore,  we  have 
every  reason  to  preserve  the  stabilizing  influence  of  the 


"6  Ck)rbin,  Contracts  §1443  (1961  Supp.,  n.  34,  pp.  192-193) 
states: 

"The  effect  of  a  repudiation  upon  the  repudiator's  right  to  arbitra- 
tion should  depend  on  the  character  of  his  so-called  'repudiation'  and 
the  reasons  given  for  it.  One  who  flatly  repudiates  the  provision  for 
arbitration  itself  should  have  no  right  to  the  stay  of  a  court  action 
brought  by  the  other  party.  But  mere  nonperformance,  even  though 
unjustified,  is  not  per  se  a  'repudiation.'  One  who  asserts  in  good 
faith  that  the  facts  justify  him  in  refusing  performance  of  other 
provisions  in  the  contract  should  not  thereby  lose  his  right  to  arbitra- 
tion that  he  would  otherwise  have  had.  There  is  no  inconsistency 
in  his  demanding  arbitration  at  the  same  time  that  he  asserts  his 
legal  privilege  not  to  proceed  with  performance." 
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collective  bargaining  contract  in  a  situation  such  as  this. 
We  could  enforce  only  the  no-strike  clause  by  refusing  a 
stay  in  the  suit  for  damages  in  the  District  Court.  We 
can  enforce  both  the  no-strike  clause  and  the  agreement  to 
arbitrate  by  granting  a  stay  until  the  claim  for  damages 
is  arbitrated.    This  we  prefer  to  do." 

Petitioner  relies  upon  decisions  by  various  Courts  of 
Appeals  denying  stays  of  damage  suits  for  breach  of  no- 
strike  clauses  for  want  of  arbitrability  of  the  dispute." 
Most  of  them,  however,  involved  far  more  narrowly  drawn 
arbitration  clauses  than  that  which  is  involved  here.*' 
And  in  at  least  two  Court  of  Appeals  decisions  involving 
clauses  of  comparable  breadth  to  that  of  the  instant  case, 
violations  of  no-strike  clauses  have  been  held  to  be  arbi- 


"  Cf.  Boone  v.  Eyre,  1  Bl.  H.  273,  126  Eng.  Rep.  160  (K.  B.  1777) 
(L.  Mansfield) :  ''.  .  .  [W]here  mutual  covenants  go  to  the  whole  of 
the  consideration  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other.  But  where  they  go  only  to  a  part,  where 
a  breach  may  be  paid  for  in  damages,  there  the  defendant  has  a 
remedy  on  his  covenant,  and  shall  not  plead  it  as  a  condition  prece- 
dent."   See  also  Dermott  v.  Jones,  23  How.  220,  231. 

*2  These  cases  are  collected  in  the  withdrawn  decision  of  the  three- 
judge  panel  of  the  Court  of  App)eal8,  287  F.  2d  155, 158  n.  4.  See  also 
Vulcan-Cincinnati,  Inc.,  v.  United  Steelworkers,  289  F.  2d  103  (C.  A. 
6th  Cir.). 

"  E.  g.,  United  Furniture  Workers  v.  Colonial  Hardwood  Co.,  168 
F.  2d  33  (C.  A.  4th  Cir.),  where  arbitration  was  limited  to  employee 
grievances  over  wages,  hours,  or  working  conditions,  as  in  Atkinson 
V.  Sinclair  Refining  Co.,  ante,  p.  238;  and  United  Automobile  Workers 
V.  Benton  Harbor  Indus.,  242  F.  2d  536  (C.  A.  6th  Cir.) ;  Cuneo 
Press,  Inc.,  v.  Kokomo  Union,  235  F.  2d  108  (C.  A.  7th  Cir.), 
where  arbitration  was  limited  to  employee  grievances.  But  see 
United  E.,  R.  &  M.  Wkrs.  v.  Miller  Metal  Prods.,  Inc.,  215  F. 
2d  221  (C.  A.  4th  Cir.)  ("[a]ll  differences,  disputes  and  grievances 
that  may  arise  between  the  parties  to  this  contract  with  respect  to 
the  matters  covered  in  this  agreement") ;  Market  Elec.  Prods.,  Inc., 
V.  United  E.,  R.  ik  M.  Wkrs.,  202  F.  2d  435  (C.  A.  2d  Cir.)  ("diflfer- 
ences  ...  as  to  the  meaning  and  application  of  the  provisions  of  this 
agreement,  or  .  .  .  any  trouble  of  any  kind  ...  in  the  plant"). 
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trable  and  suits  for  damages  have  been  stayed  pending 
arbitration.^^ 

This  Court  held  in  Mastro  Plastics  Corp.  v.  Labor 
Board,  350  U.  S.  270,  that  the  employer  did  not  have  the 
rig^t  to  replace  employees  who  had  struck  over  employer 
unfair  labor  practices,  in  the  face  of  an  absolute  no-strike 
clause.  It  was  said  that,  despite  the  broad  prohibition  of 
strikes  in  the  contract,  the  parties  could  not  have  intended 
to  waive  the  employees'  right  to  strike  over  a  flagrant 
unfair  labor  practice,  absent  an  express  statement  in  the 
contract  to  that  effect.  The  company  urges  that  Mastro 
precludes  the  result  we  have  reached  in  this  case.  Mastro, 
however,  involved  a  flagrant  unfair  labor  practice  by  the 
company  threatening  the  very  existence  of  the  union 
itself.  A  strike  in  violation  of  contract  is  not  per  se  an 
unfair  labor  practice  "  and  there  is  no  suggestion  in  this 
record  that  the  one-day  strike  involved  here  was  of  that 
nature.  We  do  not  decide  in  this  case  that  in  no  cir- 
cumstances would  a  strike  in  violation  of  the  no-strike 
clause  contained  in  this  or  other  contracts  entitle  the 
employer  to  rescind  or  abandon  the  entire  contract  or  to 
declare  its  promise  to  arbitrate  forever  discharged  or  to 
refuse  to  arbitrate  its  damage  claims  against  the  union. 
We  do  decide  and  hold  that  Article  V  of  this  contract 
obligates  the  company  to  arbitrate  its  claims  for  damages 
from  forbidden  strikes  by  the  union  and  that  there  are 
no  circumstances  in  this  record  which  justify  relieving 

^*  SigrudStca  Corp.  v.  Local  475,  235  F.  2d  298  (C.  A.  2d  Cir.) ; 
YaU  A  Towne  Mfg.  Co.  v.  Local  1717,  299  F.  2d  882  (C.  A.  3d  Cir.). 
See  id.,  at  883-884  n.  5,  collecting  authorities  from  lower  courts. 
Under  New  York  law,  broad  arbitration  clauses  permit  arbitrators  to 
award  damages.  See  In  re  Publishers  Assn.,  8  N.  Y.  2d  414, 171  N.  E. 
2d  323. 

"  VniUd  Mine  Workers  v.  Labor  Board,  103  U.  S.  App.  D.  C.  207, 
257  F.  2d  211;  Lodge  No.  12  v.  Cameron  Iron  Works,  /nc.,^257  F. 
2d  467,  473  (C.  A.  5th  Cir.) ;  see  Dowd  Box  Co.  v.  Courtney,  368 
U.  S.  602,  513;  H.  R.  Ck)nf.  Rep.  No.  510, 80th  Cong.,  Ist  Sess.  41-42. 

663026  0-62-21 
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the  company  of  its  duty  to  arbitrate  the  consequences  of 
this  one-day  strike,  intertwined  as  it  is  with  the  union's 
denials  that  there  was  any  strike  or  any  breach  of  contract 
at  all. 

If  the  union  did  strike  in  violation  of  the  contract,  the 
company  is  entitled  to  its  damages ;  by  staying  this  action, 
pending  arbitration,  we  have  no  intention  of  depriving 
it  of  those  damages.  We  simply  remit  the  company 
to  the  forum  it  agreed  to  use  for  processing  its  strike 
damage  claims.  That  forum,  it  is  true,  may  be  very  dif- 
ferent from  a  courtroom /*•  but  we  are  not  persuaded  that 
the  remedy  there  will  be  inadequate.  Whether  the  dam- 
ages to  be  awarded  by  the  arbitrator  would  not  normally 
be  expected  to  serve  as  an  **eflFective"  deterrent  to  future 
strikes,  which  the  company  urges,  is  not  a  question  to  be 
answered  in  the  abstract  or  in  general  terms.  This  ques- 
tion, as  well  as  what  result  will  best  promote  industrial 
peace,  can  only  be  answered  in  the  factual  context  of  par- 
ticular cases.  Here,  the  union  claims  it  did  not  call  a 
strike  and  that  the  men  were  not  bound  to  work  on  Jan- 
uary 2,  basing  its  claim  upon  years  of  past  practice  under 
the  contract.  The  dispute  which  this  record  presents 
appears  to  us  to  be  one  particularly  suited  for  arbitration, 
if  the  parties  have  agreed  to  arbitrate.  We  hold  that 
they  did  so  agree  and  will  hold  the  company  to  its  bargain, 

A  final  matter  is  the  company's  suggestion  that  the 
union  is  not  entitled  to  a  stay  because  it  has  not  pro- 
ceeded with  dispatch  in  seeking  arbitration*  The  Dis- 
trict Court  held  that  the  union  was  not  in  default,  and 
we  agree*  If  the  company  had  a  claim  for  damages,  the 
contract  provided  for  the  company's  attempting  to  adjust 
its  claim  by  consulting  with  the  union.  Failing  this, 
either  party  could  take  the  matter  to  arbitration.  The 
company's  claim  arose  out  of  events  which  occurred  on 


^^  Bernhardt  v.  Polygraphk  Co.,  350  U.  8.  198,  203. 
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January  2.  This  case  was  filed  on  January  4.  This  was 
the  first  occasion  for  the  union  to  insist  upon  its  right  to 
arbitrate  the  employer's  claim  for  damages.  This  it 
promptly  did  by  moving  for  a  stay  in  the  District  Court." 
As  its  conduct  shows  in  a  previous  situation,  the  employer 
was  aware  of  tiie  procedure  to  be  followed."  It  should 
have  followed  it  here. 

For  the  foregoing  reasons,  the  judgment  affirming  the 
opinion  of  tiie  District  Court  was  correct,  and,  on  the 
merits,  the  panel  decision  properly  withdrawn. 

Affirmed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 

Mr.  Justice  Harlan,  dissenting. 

The  question  presented  in  this  case  is  whether  the 
parties  to  this  collective  bargaining  agreement  intended 
that  a  court,  rather  than  an  arbitrator,  should  decide  the 
employer's  claim  that  the  union  had  violated  the  no-strike 
clause  of  the  agreement.  Whether  a  strike  in  breach  of 
contract  has  occurred  and,  if  so,  what  damages  have  been 
suffered,  are  matters  with  respect  to  which  a  court  of  law 
can  hardly  be  deemed  less  competent,  as  an  adjudicator, 
than  an  arbitrator.  There  is  no  special  reason  to  suppose 
that  the  parties  preferred  to  submit  this  kind  of  a  dispute 
to  an  arbitrator  whose  expertise  is  more  likely  to  be  in 
the  area  of  employees'  grievance  claims,  as  in  United 
Steelworkers  v.  Warrior  &  Gulf  Navigation  Co,,  363  U.  S. 
574,  580-582;  United  Steelworkers  v.  Enterprise  Wheel  & 


*^  CJompare  Shanferoke  Coal  Corp.  v.  Westchester  Serv.  Corp.,  70 
F.  2d  297,  299  (C.  A.  2d  Cir.,  L.  Hand,  J.),  aff'd,  293  U.  S.  449,  453- 
454,  with  Lane,  Ltd.  v.  Larus  d:  Bro.  Co..  243  F.  2d  364  (C.  A.  2d 
Cir.). 

"  See  text  accompan>'ing  notes  5-6,  supra. 
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Car  Corp.,  363  U.  S.  593,  597-598.  The  less  so,  from  the 
standpoint  of  the  employer,  when  it  is  recognized  that 
any  damages  awarded  by  an  arbitrator  would  not  be 
self-enforcing. 

It  would  require  more  persuasive  evidence  than  either 
this  collective  agreement  or  record  affords  to  persuade  me 
that  it  was  contemplated  that  the  employer  would  forego 
his  statutory  remedy  under  §  301  respecting  aUeged  viola- 
tions of  the  no-strike  clause  of  the  collective  agreement. 
I  would  reverse  the  judgment  below  substantially  for  the 
reasons  given  in  the  panel  opinion  of  the  Court  of  Appeals, 
287  F.  2d  155. 
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RUDOLPH  ET  ux.  V.  UNITED  STATES. 

CEBTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  FIFTH  CIRCUIT. 

No.  396.    Argued  April  3,  1962.~Decided  June  18,  1962. 

An  insurance  company  paid  the  expenses  of  a  group  of  its  agents  and 
their  wives,  including  petitioners,  to  New  York  City  to  attend  an 
annual  convention,  and  the  Conunissioner  assessed  the  value  of  the 
trip  to  petitioners  as  taxable  income.  In  a  suit  for  refund,  the  Dis- 
trict Court  found  that  the  trip  was  provided  by  the  company  pri- 
marily for  the  purpose  of  affording  a  pleasure  trip  in  the  nature  of  a 
bonus,  reward,  and  compensation  for  a  job  well  done  and  that, 
from  the  point  of  view  of  petitioners,  it  was  primarily  a  pleasure 
trip  and  that,  therefore,  the  value  of  the  trip  was  income  and  the 
costs  were  personal  and  nondeductible.  The  Court  of  Appeals 
approved  these  findings.  Held:  Since  the  ultimate  facts  are  sub- 
ject to  the  "clearly  erroneous"  rule  and  their  review  would  be  of 
no  importance  save  to  the  htigants  themselves,  the  writ  of  cer- 
tiorari is  dismissed  as  improvidently  granted.    Pp.  269-270. 

Reported  beow:  291  F.  2d  841. 

Richard  A.  Freling  argued  the  cause  for  petitioners. 
With  him  on  the  briefs  was  Felix  Atwood. 

John  B.  Jones,  Jr.  argued  the  cause  for  the  United 
States.  With  him  on  the  briefs  were  Solicitor  General 
Cox,  Assistant  Attorney  General  Oberdorfer,  Wayne  G. 
Bamett,  /.  Henry  Kutz  and  Norman  H,  Wolfe, 

Charles  W.  Merritt  filed  a  brief  for  the  American  Hotel 
Association,  as  amiciLS  curiae,  urging  reversal. 

Per  Curiam. 

The  petition  for  certiorari  in  this  case  was  granted 
because  it  was  thought  to  present  important  questions 
involving  the  definition  of  "income"  and  "ordinary  and 
necessary"  business  expenses  under  the  Internal  Revenue 
Code.    368  U.  S.  913.    An  insurance  company  provided 
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a  trip  from  its  home  office  in  Dallas,  Texas,  to  New  York 
City  for  a  group  of  its  agents  and  their  wives.  Rudolph 
and  his  wife  were  among  the  beneficiaries  of  this  trip,  and 
the  Commissioner  assessed  its  value  to  them  as  taxable 
income.*  It  appears  to  be  agreed  between  the  parties  that 
the  tax  consequences  of  the  trip  turn  upon  the  Rudolphs' 
"dominant  motive  and  purpose"  in  taJung  the  trip  and 
the  company's  in  offering  it.  In  this  regard  the  District 
Court,  on  a  suit  for  a  refund,  found  that  the  trip  was  pro- 
vided by  the  company  for  "the  primary  purpose  of  afford- 
ing a  pleasure  trip  ...  in  the  nature  of  a  bonus,  reward, 
and  compensation  for  a  job  well  done"  and  that  from  the 
point  of  view  of  the  Rudolphs  it  "was  primarily  a  pleasure 
trip  in  the  nature  of  a  vacation  .  .  .  ."  189  F.  Supp.  2, 
4-5.  The  Court  of  Appeals  approved  these  findings.  291 
F.  2d  841.  Such  ultimate  facts  are  subject  to  the  "clearly 
erroneous"  rule,  cf .  Commissioner  v.  Duberstein,  363  U.  S. 
278,  289-291  (1960),  and  their  review  would  be  of  no 
importance  save  to  the  litigants  themselves.  The  appro- 
priate disposition  in  such  a  situation  is  to  dismiss  the  writ 
as  improvidently  granted.  See  Rice  v.  Sioux  City  Memo- 
rial  Park  Cemetery,  349  U.  S.  70,  78  n.  2  (1955). 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Separate  opinion  of  Mr.  Justice  Harlan. 

Although  the  reasons  given  by  the  Court  for  dismissing 
the  writ  as  improvidently  granted  should  have  been  per- 
suasive against  granting  certiorari,  now  that  the  case  is 
here  I  think  it  better  to  decide  it,  two  members  of  the 
Court  having  dissented  on  the  merits. 

♦A  joint  return  had  been  filed. 
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The  courts  below  concluded  (1)  that  the  value  of  this 
"all  expense"  trip  to  the  company-sponsored  msurance 
convention  constituted  "gross  income"  to  the  petitioners 
within  the  meaning  of  §  61  of  the  Internal  Revenue  Code 
of  1954,  and  (2)  that  the  amount  reflected  was  not  deduct- 
ible as  an  "ordinary  and  necessary"  business  expense 
under  §  162  of  the  Code.^  Both  conclusions  are,  in  my 
opinion,  unassailable  unless  the  findings  of  fact  on  which 
they  rested  are  to  be  impeached  by  us  as  clearly  erroneous. 
I  do  not  think  they  can  be  on  this  record,  especially  in 
light  of  the  "seasoned  and  wise  rule  of  this  Court"  which 
"makes  concurrent  findings  of  two  courts  below  final  here 
in  the  absence  of  very  exceptional  showing  of  error." 
Comstock  V.  Group  of  Institutional  Investors,  335  U.  S. 
211,  214. 

The  basic  facts,  found  by  the  District  Court,  are  as 
follows.  Petitioners,  husband  and  wife,  reside  in  Dallas, 
Texas,  where  the  home  office  of  the  husband's  employer, 
tiie  Southland  Life  Insurance  Company,  is  located.  By 
having  sold  a  predetermined  amount  of  insurance,  the 
husband  qualified  to  attend  the  company's  convention  in 
New  York  City  in  1956  and,  in  line  with  company  policy, 
to  bring  his  wife  with  him.  The  petitioners,  together 
with  150  other  employees  and  officers  of  the  insurance 
company  and  141  wives,  traveled  to  and  from  New  York 
City  on  special  trains,  and  were  housed  in  a  single  hotel 
during  their  two-and-one-half-day  visit.  One  morning 
was  devoted  to  a  "business  meeting"  and  group  luncheon, 
the  rest  of  the  time  in  New  York  City  to  "travel,  sight- 
seeing, entertainment,  fellowship  or  free  time."  The 
entire  trip  lasted  one  week. 


*  As  I  see  this  case,  there  is  no  need  to  explore  whether  the  proper 
reporting  procedure  for  a  deductible  expense  is  not  to  include  it  in 
income  in  the  first  place,  cf.  Treas.  Reg.  §  1.162-17  (b),  or  to  "run 
it  through*'  the  taxpayer's  income  with  an  offsetting  deduction  in  the 
same  amount. 
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The  company  paid  all  the  expenses  of  the  convention- 
trip  which  amounted  to  $80,000;  petitioners'  allocable 
share  being  $560,  When  petitioners  did  not  include  the 
latter  amount  in  their  joint  income  tax  return,  the  Com- 
missioner assessed  a  deficiency  which  was  sustained  by 
the  District  Court,  189  F.  Supp.  2,  and  also  by  the  Court 
of  Appeals,  one  judge  dissenting,  in  a  per  curiam  opinion, 
291  F,  2d  841,  citing  its  recent  decision  in  Patterson  v. 
Thomas,  289  F.  2d  108,  where  the  same  result  had  been 
reached,  The  District  Court  held  that  the  value  of  the 
trip  being  "in  the  nature  of  a  bonus,  reward,  and  com- 
pensation for  a  job  well  done,"  was  income  to  Rudolph, 
but  being  ^'primarily  a  pleasure  trip  in  the  nature  of  a 
vacation,"  the  costs  were  personal  and  nondeductible. 


Under  §  61  of  the  1954  Code  was  the  value  of  the  trip 
to  the  taxpayer-husband  properly  includible  in  gross 
income?  That  section  defines  gross  income  as  ^'all 
income  from  whatever  source  derived,"  including,  among 
other  items,  '^compensation  for  services."  C-ertain  sec- 
tions of  the  1954  Code  enumerate  particular  receipts 
which  are  included  in  the  concept  of  "gross  income/*  ^ 
including  prizes  and  awards  (with  certain  exceptions); ' 

'  E.  g.f  g  71  (Alimony  and  separate  maintenance  pa^^menta)  ^  g  72 
(Annuities I  certain  pnxieeds  of  endowment  and  life  insurance  con- 
tracts), I  73  (Services  of  child). 

*  §  74:  ''(a)  General  Rule. — Except  m  provided  in  subsection  (b) 
and  in  section  117  (relating  to  scholarships  and  fellowship  p'anta), 
gross  income  includes  amounts  received  aa  prices  and  awards. 

"(b)  Exception. — Gross  income  does  not  include  amounts  received 
as  prises  and  awards  made  primarily  in  recognition  of  rehgious,  ch^- 
table,  scientific r  educational^  artistic ^  literary,  or  civic  achievement, 
but  only  if^ — 

*'(!)  the  recipient  wa^  selected  without  any  action  on  hm  part  to 
ent€r  the  contest  or  proceeding;  and 

"(2)  the  recipient  is  not  required  to  render  stibstantial  future 
aervicei  aa  &  condition  to  receiving  the  prise  or  awafd;" 
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while  other  sections,  §§  101-121,  specifically  exclude  cer- 
tain receipts  from  "gross  income,*'  including,  for  example, 
gifts  and  inheritances  *  (see  Commissioner  v.  Duberstein, 
363  U.  S.  278),  and  meals  or  lodgings  furnished  for 
the  convenience  of  the  employer.*  The  Treasury  Regu- 
lations emphasize  the  inclusiveness  of  the  concept  of 
"gross  income."  • 

In  light  of  the  sweeping  scope  of  §  61  taxing  "aU  gains 
except  those  specifically  exempted,"  Commissioner  v. 
Glenshaw  Glass  Co.,  348  U.  S.  426, 430;  see  Commissioner 
V.  LoBw,  351  U.  S.  243,  246;  James  v.  United  States,  366 
U.  S.  213, 219,  and  its  purpose  to  include  as  taxable  income 
"any  economic  or  financial  benefit  conferred  on  the 
employee  as  compensation,  whatever  the  form  or  mode 
by  which  it  is  eflfected,"  Commissioner  v.  Smith,  324  U.  S. 
177,  181,  it  seems  clear  that  the  District  Court's  findings, 
if  sustainable,  bring  the  value  of  the  trip  within  the  reach 
of  the  statute. 

Petitioners  do  not  claim  that  the  value  of  the  trip  is 
within  one  of  the  statutory  exclusions  from  "gross  income" 
(see  notes  4  and  5,  supra)  as  did  the  taxpayer  in  Patter- 
son  V.  Thomas,  289  F.  2d  108,  111-112;  rather  they  char- 
acterize the  amount  as  a  "fringe  benefit"  not  specifically 


*§102. 

*  §  119.  Some  of  the  other  exclusions  are  §  101  (Certain  death  pay- 
ments), §103  (Interest  on  certain  governmental  obligations),  §104 
(Compensation  for  injuries  or  sickness),  §105  (Amounts  received 
under  accident  and  health  plans),  §  113  (Mustering-out  payments 
for  members  of  the  Armed  Forces),  §  117  (Scholarship  and  fellowship 
grants). 

•Treas.  Reg.  §1.61-1  (a)  provides: 

"Gross  income  means  all  income  from  whatever  source  derived, 
unless  excluded  by  law.  Gross  income  includes  income  realized  in 
any  form,  whether  in  money,  property,  or  services.  Income  may  be 
realized,  therefore,  in  the  form  of  services,  meals,  accommodations, 
stock,  or  other  property,  as  well  as  in  cash."  See  also  Treas.  Reg. 
§1.61-2  (a)(1),  (d)  and  §1.74-1  (a). 
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excluded  from  §  61  by  other  sections  of  the  statute,  yet 
not  intended  to  be  encompassed  by  its  reach.  Conceding 
that  the  statutory  exclusions  from  "gross  income'*  are 
not  exhaustive,  as  the  Government  seems  to  recognize  is 
BO  under  Glenshaw,  it  is  not  now  necessary  to  explore  the 
extent  of  any  such  nonstatutory  exclusions/  For  it  was 
surely  within  the  Commissioner's  competence  to  consider 
as  '*gross  income"  a  *Veward,  or  a  bonus  given  to  .  .  . 
employees  for  excellence  in  service/'  which  the  District 
Court  found  was  the  employer's  primary  purpose  in 
arranging  this  trip.  I  cannot  say  that  this  finding,  con- 
firmed as  it  has  been  by  the  Court  of  Appeals,  is  inade- 
quately supported  by  this  record.* 

^  Petitionee  rely  on  §  3401  of  the  1964  Code,  relating  to  withhold- 
ing taxes,  and  more  especially  on  Treas.  Heg.  §  31.3401  (a)-l  (b)  (10) 
providing  that  certain  fringe  benefits  are  not  considered  '*wage3"  sub- 
ject to  withholding.  The  Government  admits  that  not  all  *' fringe 
benefits"  have  been  taxed  m  income,  but  it  is  enough  to  point  out 
here  that  the  withholding  tax  analogy  is  not  perfect,  for  pa\Tnent«  to 
laid-ofF  employees  from  corapany-finajiced  supplemental  unemploy- 
ment benefit  plans  are  "'taxable  income*'  to  the  employees  although 
not  *'wages*'  subject  to  withholding.  Rev.  Rul.  56-249,  1956-1  Cum, 
BulL  488,  BS  amplified  by  Rev.  Rul.  6(K330,  1960-2  Cum.  BuU,  46, 
»The  District  Court  said  (189  F,  Supp.,  at  4-5) : 
"All  of  the  evidence  considered,  we  think  it  irrefutably  leads  to  this 
conclusion:  That  the  insurance  company  was  just  doing  a  gracious 
magnanimous  thing  of  awarding  those  leading  agents  a  trip  ju^  as 
much  as  if  it  had  awarded  them  an  automobile^  or  suit  of  clothes  .  .  .  , 


",  .  ,  iW]e  conclude,  that  the  trip  was  earned  by  .  ,  .  Rudolph, 
and  was  in  the  nature  of  a  bonus,  reward,  and  compensation  for  a  job 
well  done/' 

It  is  pertinent  to  note  that  in  addition  to  the  facte  referred  to  on 
p.  271,  xupra,  the  record  shows  that  company-sponsored  contentions 
of  the  same  kind  have  in  recent  years  been  held  in  Canada,  Mexico 
City,  Havana,  Colorado  and  California,  places  well  known  for  their 
app^  to  tourists,  and  far  removed  from  the  home  office  in  Dallas. 
While  this  factor  alone  does  not  render  the  expeui^es  nondeductible, 
see  L  R.  3.  News  Rd.  No.  IR-394,  August  3,  1961.  it  certainly  was 
a  relevant  circumstance  for  the  District  Court  to  consider* 
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II. 

There  remains  the  question  whether,  though  income, 
this  outlay  for  transportation,  meals,  and  lodging  was 
deductible  by  petitioners  as  an  "ordinary  and  necessary" 
business  expense  under  §  162.'  The  relevant  factors  on 
this  branch  of  the  case  are  found  in  Treas.  Reg.  §  1.162-2." 
In  sunmiary,  the  regulation  in  pertinent  part  provides: 

Traveling  expenses,  including  meals,  lodgings  and 
other  incidentals,  reasonable  and  necessary  in  the 
conduct  of  the  taxpayer's  business  and  directly  attrib- 
utable to  it  are  deductible,  but  expenses  of  a  trip 


•  "(a)  In  General. — ^There  shall  be  allowed  as  a  deduction  all  the 
ordinary  and  necessary  expenses  paid  or  incurred  during  the  taxable 
year  in  carrying  on  any  trade  or  business,  including — 

"(2)  traveling  expenses  (including  the  entire  amount  expended  for 
meals  and  lodging)  while  away  from  home  in  the  pursuit  of  a  trade 
or  business  .  .  .  ." 

No  question  is  raised  in  this  case  as  to  whether  the  $80,000  paid  by 
the  company  for  the  total  convention  expense  is  deductible  by  the 
corporation. 

There  is  no  need  to  explore  the  lack  of  symmetry  in  certain 
"income"  and  "deductibility"  areas  in  the  1954  Code  permitting 
employers  to  provide  certain  "fringe  benefits"  to  employees — such  as 
parking  facilities,  swimming  pools,  medical  services — which  have  not 
generally  been  considered  income  to  the  employee,  but  which,  if  paid 
for  by  the  employee  with  his  own  funds,  would  not  be  a  deductible 
expense.  The  practicalities  of  a  tax  system  do  not  demand  hypo- 
thetical or  theoretical  perfection,  and  these  workaday  problems  are 
properly  the  concern  of  the  Commissioner,  not  of  the  Courts. 

*®  Although  this  Regulation  is  part  of  those  promulgated  on  April 
3,  ld58,  it  is  applicable  to  this  1956  transaction.  The  power  to  make 
the  Regulations  prospective  only.  Int.  Rev.  Code  of  1954,  §  7805  (b), 
was  not  exercised,  and  they  were  made  applicable  to  taxable  years 
beginning  after  December  31,  1953.  T.  D.  6291,  1958-1  Cum.  Bull. 
63.  Moreover,  the  result  here  would  not  be  different  under  the  prior 
comparable  Regulation.    Treas.  Reg.  118,  §39.23  (a)-2  (a). 
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"undertaken  for  other  than  business  purposes'*  are 
"personal  expenses'*  and  the  meals  and  lodgings  are 
"living  expenses."    Treas.  Reg.  §  L162-2  (a). 

If  a  taxpayer  who  travels  to  a  destination  engages 
in  both  "business  and  personal  activities,"  the  travel- 
ing expenses  are  deductible  only  if  the  trip  is  "related 
primarily"  to  the  taxpayer's  business;  if  "primarily 
personal/'  the  traveling  expenses  are  not  deductible 
even  though  the  taxpayer  engages  in  some  business 
there;  yet  expenses  allocable  to  the  taxpayer's 
trade  or  business  there  are  deductible  even  though 
the  travel  expenses  to  and  frQ  are  not/*  /d-, 
§1162-2  (b)(1). 

Whether  a  trip  is  related  primarily  to  the  tax- 
payer's business  or  is  primarily  personal  in  na- 
ture "depends  on  the  facts  and  circumstances  in  each 
case/'  M,  §  L162-2  (b)(2);  so  too  with  expenses 
paid  or  incurred  in  attending  a  convention.  Id., 
1 1/162-2  (d). 

Finally,  the  deductibility  of  the  expenses  of  a  tax- 
payer's wife  who  accompanies  her  husband  depends, 
first,  on  whether  his  trip  is  a  "business  trip."  /d,, 
S  1.162-2  (c) ;  if  so,  it  must  further  be  shown  that  the 
wife's  presence  on  the  trip  also  had  a  bona  fide 
business  purpose.    Ibid. 

Where,  as  here,  it  may  be  arguable  that  the  trip  was 
both  for  business  and  personal  reasons,  the  crucial  ques- 
tion is  whether,  under  all  the  facts  and  circumstances  of 
the  case,  the  purpose  of  the  trip  was  "related  primarily  to 
business"  or  was,  rather,  "primarily  personal  in  nature." 


^^  No  elaim  has  been  made  by  the  hysband  in  this  cum  that  specific 
businefle  expeoaes  which  may  have  been  incurred  at  the  convention 
In  New  York  are  deductible.  The  ooly  issue  is  the  deductibility  of 
the  entire  trip  expend.  Compare  Pattenon  v.  Thomas^  289  F.  2d 
108,  U4  and  u.  13, 


RUDOLPH  V.  UNITED  STATES.  277 

269  Opinion  of  Harlan,  J. 

That  other  trips  to  other  conventions  or  meetings  by  other 
taxpayers  were  held  to  be  primarily  related  to  business 
is  of  no  relevance  here;  that  certain  doctors,  lawyers, 
clergymen,  insurance  agents  or  others  ^*  have  or  have  not 
been  permitted  similar  deductions  only  shows  that  in  the 
circumstances  of  those  cases,  the  courts  thought  that  the 
exi)enses  were  or  were  not  deductible  as  "related  primarily 
to  business." 

The  husband  places  great  emphasis  on  the  fact  that  he 
is  an  entrapped  "organization  man,"  required  to  attend 
such  conventions,  and  that  his  future  promotions  depend 
on  his  presence.  Suffice  it  to  say  that  the  District  Court 
did  not  find  any  element  of  compulsion ;  to  the  contrary, 
it  found  that  the  petitioners  regarded  the  convention  in 
New  York  City  as  a  pleasure  trip  in  the  nature  of  a 
vacation.  Again,  I  cannot  say  that  these  findings  are 
without  adequate  evidentiary  support.  Supra,  pp.  273- 
274. 

The  trip  not  having  been  primarily  a  business  trip,  the 
wife's  exi)enses  are  not  deductible.  It  is  not  necessary, 
therefore,  to  examine  whether  they  would  or  would  not 
be  deductible  if,  to  the  contrary,  the  husband's  trip  was 
related  primarily  to  business. 

Where,  as  here,  two  courts  below  have  resolved  the 
determinative  factual  issues  against  the  taxpayers,  accord- 
ing to  the  rules  of  law  set  forth  in  the  statute  and  regu- 


"  Deductions  allowed:  Coffey  v.  Commissioner,  21  B.  T.  A.  1242 
(doctor) ;  Coughlin  v.  Commissioner,  203  F.  2d  307  (lawyer) ;  Shutter 
V.  Commissioner,  2  B.  T.  A.  23  (clergyman) ;  Callinan  v.  Commis- 
sioner, 12  T.  C.  M.  170  (legal  secretary) ;  see  Rev.  Rul.  59-316, 
1959-2  Cum.  Bull.  57;  Rev.  Rul.  60-16,  1960-1  Cum.  BuU.  58. 

Deductions  not  allowed:  Duncan  \.  Commissioner,  30  T.  C.  386 
(doctor) ;  EUis  v.  Burnet,  60  App.  D.  C.  193,  50  F.  2d  343  (lawyer) ; 
Reed  v.  Commissioner,  35  T.  C.  199  (law>'er) ;  Patterson  v.  Thomas, 
289  F.  2d  108  (insurance  agent) ;  Russell  v.  Commissioner,  11  T.  C.  M. 
334  (railroad  fireman). 
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lations,  it  is  not  for  this  Court  to  re-examine  the  evidence, 
and  disturb  their  findings,  unless  ''clearly  erroneous/' 
That  is  not  the  situation  here* 
I  would  affirm. 


Mr,  Justice  Douglas,  with  whom  Mr,  Justice  Black 
joins,  dissenting. 

I. 

It  could  not,  I  think,  be  seriously  contended  that  a 
professional  man,  say  a  Senator  or  a  Congressman,  who 
attends  a  convention  to  read  a  paper  or  conduct  a  seminar 
with  all  expenses  paid  has  received  ''income*'  within  the 
meaning  of  the  Internal  Revenue  Code.  Nor  would  it 
matter,  I  assume,  that  he  took  his  wife  and  that  her 
expenses  were  also  paid*  Income  has  the  connotation  of 
something  other  than  the  mere  payment  of  expenses. 
The  statute,  26  U.  S,  C.  §  61,  speaks  in  terms  of  financial 
gain,  of  compensation  for  services,  'including  fees,  com- 
missions, and  similar  items*"  The  form  of  payment  for 
services  covers  a  wide  range*  Treasury  Regulations 
§  L61-1  provide; 

"Gross  income  includes  income  realized  in  any 
form,  whether  in  money,  property,  or  services. 
Income  may  be  realized,  therefore,  in  the  form  of 
services,  meals,  accommodations,  stock,  or  other 
property,  as  well  as  in  cash/* 

The  formula  "all  expenses  paid"  might  be  the  disguise 
whereby  compensation  "for  services"  is  paid.  Yet  it 
would  be  a  rare  case  indeed  where  one  could  conclude  that 
a  person  who  gets  only  his  expenses  for  attendance  at  one 
convention  gets  "income"  in  the  statutory  sense*  If  this 
arrangement  were  regular  and  frequent  or  if  it  had  the 
earmarks  of  a  sham  device  as  a  cloak  for  remuneration, 
there  would  be  room  for  fact-finders  to  conclude  that 
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it  was  evasive.  But  isolated  engagements  of  the  kind 
here  in  question  have  no  rational  connection  with  com- 
pensation "for  services"  rendered. 

It  is  true  that  petitioner  was  an  employee  and  that  the 
expenses  for  attending  the  convention  were  paid  by  his 
employer.  He  qualified  to  attend  the  convention  by  sell- 
ing an  amount  of  insurance  that  met  a  quota  set  by  the 
company.  Other  salesmen  also  qualified,  some  attending 
and  some  not  attending.  They  went  from  Dallas,  Texas, 
to  New  York  City,  where  they  stayed  two  and  a  half  days. 
One  day  was  given  to  a  business  session  and  a  luncheon  ; 
the  rest  of  the  time  was  left  for  social  events. 

On  this  record  there  is  no  room  for  a  finding  of  fact  that 
the  "expenses  paid"  were  "for  services"  rendered.  They 
were  apparently  a  proper  income  tax  deduction  for  the 
employer.  The  record  is  replete  with  evidence  that  from 
management's  point  of  view  it  was  good  business  to 
spend  money  on  a  convention  for  its  leading  agents — a 
convention  that  not  only  kept  the  group  together  in  New 
York  City,  but  in  transit  as  well,  giving  ample  time  for 
group  discussions,  exchanges  of  experience,  and  educa- 
tional training.  It  was  the  exigencies  of  the  employment 
that  gave  rise  to  the  convention.  There  was  nothing  dis- 
honest, illegitimate,  or  unethical  about  this  transaction. 
No  services  were  rendered.  New  York  City  may  or  may 
not  have  been  attractive  to  the  agents  and  their  wives. 
Whether  a  person  enjoys  or  dislikes  the  trip  that  he  makes 
"with  all  expenses  paid"  has  no  more  to  do  with  whether 
the  expenses  paid  were  compensation  "for  services"  ren- 
dered than  does  his  attitude  toward  his  job. 

In  popular  understanding  a  trip  to  a  convention  "with 
all  expenses  paid"  may  be  an  award.  Yet  the  tax  laws  are 
filled  with  exemptions  for  "awards"  which  are  not  con- 
sidered to  be  income.  The  exemption  of  gifts  is  one 
example.    Others  are  the  exemptions  of  the  proceeds 
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of  life  insurance  payable  at  death,  disability  benefits, 
the  rental  values  of  parsonages,  scholarship  and  fellowship 
grants,  allowances  of  U*  S,  employees  abroad,  mustering- 
out  payments  to  members  of  the  Armed  Forces,  etc.  Em- 
ployees may  receive  from  their  employers  many  fringe 
benefits  that  are  not  income.  Treasury  Regulations 
§31.3401  (a)-l  (b)(10)  provide: 

"Ordinarily,  facilities  or  privileges  (such  as  enter- 
tainment, medical  services,  or  so-called  ^courtesy' 
discounts  on  purchases),  furnished  or  offered  by  an 
employer  to  his  employees  generally^  are  not  consid- 
ered as  wages  subject  to  withholding  if  such  facilities 
or  privileges  are  of  relatively  small  value  and  are 
offered  or  furnished  by  the  employer  merely  as  a 
means  of  promoting  the  health,  good  will,  content- 
ment, or  efficiency  of  his  employees/' 

The  fringe  benefits  of  this  one  convention  trip  are  less 
obviously  income  than  the  fringe  benefits  listed  in  the 
Regulations.  For  the  latter  are  constantly  recurring — 
day  after  day,  week  after  w^eek.  Moreover,  on  this  record 
the  convention  promotes  the  "efficiency"  of  the  agents  as 
much  as  the  other  fringe  benefits  enumerated  in  the 
Regulations. 

It. 

The  expenses,  if  "income,"  are  plainly  deductible.  The 
Government,  however,  says  that  our  problem  is  to  deter- 
mine "whether  it  is  consistent  with  the  ends  of  an  equi- 
table and  workable  tax  system"  to  make  theni  such.  The 
problem  of  designing  an  "equitable**  tax  system  is,  how- 
ever,  for  Congress,  not  for  the  Ctourt. 

The  test  of  deductibility  to  be  applied  here  is  whether 
the  expenses  are  "ordinary  and  necessary"  in  the  carrying 
on  of  petitioner's  business*  The  Act  is  explicit  in  permit- 
ting the  deduction  of  traveling  expenses  (including  the 
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entire  amount  expended  for  meals  and  lodging)  while 
away  from  home  in  the  ''pursuit  of  a  trade  or  business/' 
26  U.S.  CI  162  (a)(2). 

The  Regulations  are  even  more  explicit.  Section  1.162- 
2(b)(1)  provides: 

''If  a  taxpayer  travels  to  a  destination  and  while 
at  such  destination  engages  in  both  business  and  per- 
sonal activities,  traveling  expenses  to  and  from  such 
destination  are  deductible  only  if  the  trip  is  related 
primarily  to  the  taxpayer's  trade  or  business.  If  the 
trip  is  primarily  personal  in  nature,  the  traveling 
expenses  to  and  from  the  destination  are  not  deduct- 
ible even  though  the  taxpayer  engages  in  business 
activities  while  at  such  destination."    ( Italics  added. ) 

Thus,  by  the  very  terms  of  the  Regulations  a  taxpayer 
who  combines  business  and  pleasure  may  deduct  all 
"traveling  expenses/'  provided  the  business  purpose  is 
dominant. 

Section  1.162-2  (b)(2)  of  the  Regulations  states: 

"Whether  a  trip  is  related  primarily  to  the  tax- 
payer's trade  or  business  or  is  primarily  personal  in 
nature  depends  on  the  facts  and  circumstances  in  each 
case.  The  amount  of  time  during  the  period  of  the 
trip  which  is  spent  on  personal  activity  compared  to 
the  amount  of  time  spent  on  activities  directly  relat- 
ing to  the  taxpayer's  trade  or  business  is  an  im- 
portant factor  in  determining  whether  the  trip  is 
primarily  personal.  If,  for  example,  a  taxpayer 
spends  one  week  while  at  a  destination  on  activities 
which  are  directly  related  to  his  trade  or  business 
and  subsequently  spends  an  additional  five  weeks  for 
vacation  or  other  personal  activities,  the  trip  will 
be  considered  primarily  personal  in  nature  in  the 
absence  of  a  clear  showing  to  the  contrary." 

66M)26  0-62-22 
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Where,  as  here,  at  least  one-half  of  the  time  is  spent  on 
mundane  *Tbusiness"  activities,^  the  case  is  nowhere  near 
the  colorable  transaction  described  in  §  1.162-2  (b)(2). 

I  see  no  reason  to  take  this  case  out  of  the  main  stream 
of  precedents  and  establish  a  special  rule  for  insurance 
conventions.  Judge  Brown,  dissenting  in  the  Court  of 
Appeals,  shows  how  discriminatory  this  decision  is: 

"Deductions  have  been  allowed  as  'ordinary  and 
necessary*  to  clergjmien  attending  a  church  conven- 
tion; to  exi)enses  of  an  employee  attending  con- 
ventions of  a  related  business  group;  to  a  lawyer 
attending  a  meeting  of  the  American  Bar  Association ; 
to  a  legal  secretary  attending  the  national  con- 
vention of  the  National  Association;  to  physicians 
attending  medical  conventions;  to  certified  public 
accountants  attending  conventions;  to  university 
teachers  in  attending  conventions  or  scientific  meet- 
ings; to  professional  cartoonists  attending  political 
conventions;  to  persons  attending  the  Red  Cross 
Convention;  to  school  teachers  attending  summer 
school;  to  attorneys  attending  an  institute  on  Fed- 
eral taxation ;  to  employees  sent  to  refresher  courses 
to  become  more  acquainted  with  new  processes  in  the 
industry;  to  a  furniture  store  sending  its  buyers 
to  the  annual  furniture  mart;  to  representatives  to 
annual  conventions  of  trade  associations;  and  to  an 
insurance  agent  away  from  home  on  business."  291 
F.  2d  841,  844-846. 

Insurance  conventions  go  back  at  least  to  1924  (Report 
No.  15,  Life  Insurance  Sales  Research  Bureau,  Nov.  1924) 
and  are  premised  on  the  idea  that  agents  and  companies 


^  The  travel  to  and  from  the  convention  was  in  a  group,  so  arranged 
as  to  develop  sohdarity  among  the  agents,  and  to  provide  a  continuing 


seminar. 
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benefit  from  the  knowledge  and  increase  in  morale  which 
result  from  them.*  Why  they  should  be  treated  differ- 
ently from  other  conventions  is  a  mystery.  It  cannot  be, 
as  the  district  judge  thought  and  as  the  Government  seems 
to  argue,  because  going  to  New  York  City  is,  as  a  matter 
of  law,  a  ''pleasure  trip."  If  we  are  in  the  field  of  judicial 
notice,  I  would  think  that  some  might  conclude  that  the 
weekend  in  New  York  City  was  a  chore  and  that  those 
who  went  sacrificed  valuable  time  that  might  better  have 


'  "One  of  the  chief  things  to  be  accomplished  by  a  convention  is 
to  secure  unanimous  understanding  of  the  principles  underlying  the 
company's  sales  operations  and  the  rules  which  experience  has  proved 
to  be  essential  in  carrying  out  those  principles.  There  is  no  sales 
organization  anywhere  which  has  a  complete  and  unanimous  grasp 
of  these  matters  but  a  convention  can  do  more  to  give  the  men  that 
grasp  than  anything  else.  Home  Offices  are  constantly  under  the 
necessity  of  formulating  principles  and  rules,  and  they  are  similarly 
in  a  constant  state  of  disappointment  because  they  are  not  under- 
stood. The  convention  is  the  place  above  all  others  where  this  can 
be  accomplished. 

"The  extent  to  which  the  Home  Office  arranges  for  transportation 
depends  largely  upon  the  situation  of  the  convention  city.  If  it  is 
centrally  located  with  many  lines  of  approach,  it  would  be  imprac- 
ticable to  arrange  for  many  men  to  meet  on  their  way  to  the  conven- 
tion. But  if  the  convention  is  to  be  held  in  an  isolated  spot,  or  one 
at  considerable  distance  from  the  home  of  the  majority  of  the  mem- 
bers attending,  then  specific  plans  may  be  made  for  assembling  at 
some  nearer  location  and  proceeding  together  to  the  destination.  If 
this  latter  is  at  all  feasible,  it  is  desirable  for  several  reasons.  It  gives 
the  men  a  peculiar  feeling  of  satisfaction  to  travel  on  a  'special*  train 
or  on  'special'  cars,  it  encourages  a  friendlier  feeling  than  is  generally 
present  at  conventions  at  which  the  men  arrive  as  strangers,  it  makes 
the  men  more  anxious  to  get  down  to  the  real  work  of  the  convention 
when  they  arrive  at  their  destination,  and,  above  all,  it  has  a  decided 
educational  value  in  its  contacts  and  ever  present  business  discus- 
sions." Report  No.  15,  Life  Insurance  Sales  Research  Bureau,  Nov. 
1924,  pp.  13,  17-18. 
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been  spent  on  the  fann,  in  the  woods,  or  along  the 
seashore. 

Moreover,  federal  revenue  agents  attending  their  con- 
vention are  given  a  deduction  for  the  expenses  they  incur« 
We  are  advised  that 

",  .  .  the  Commissioner  has  recently  withdrawn 
his  objections  in  two  Tax  Court  cases  to  the  deduc* 
tion  of  convention  expenses  incurred  by  two  IRS 
employees  in  attending  conventions  of  the  National 
Association  of  Internal  Revenue  Employees, 

"No  eicplanation  has  been  given  publicly  for  the 
Tax  Court  action  of  the  Commissioner,  it  being 
generally  presumed  that  the  IRS  employees  met  the 
tests  of  Reg*  §  1*162-2  (d)  by  showing  a  sufficient 
relationship  between  the  trade  or  business  of  being 
an  IRS  employee  and  attendance  at  conventions  of 
the  NAIRE.  The  National  Association  of  Internal 
Revenue  Employees  has  hailed  the  Commissioner's 
actions  as  setting  a  precedent  which  can  be  cited  by 
IRS  employees  when  taking  deductions  for  expenses 
incurred  in  attending  NAIRE  conventions.''  CCH 
Standard  Federal  Tax  Reports  No,  23,  April  19, 1961, 
pt  1,  p.  2. 

It  is  odd,  indeed,  that  revenue  agents  need  make  no 
accounting  of  the  movies  they  saw  or  the  nightclubs  they 
attended,  in  order  to  get  the  deduction,  while  insurance 
agents  must, 

m. 

The  wife's  expenses  '  are,  on  this  record,  also  deductible. 
The  Treasury  Regulations  state  in  1 1162^2  (c) : 

"Where  a  taxpayer's  wife  accompanies  him  on  a 
business  trip,  expenses  attributable  to  her  travel  are 


'  For  reasoiis  Dot  germane  to  the  problems  of  the  federal  inconie 
tax,  tbe  New  York  Superintendent  of  Insurance  has  ruled  that  the 
payment  of  a  wife's  expenses  m  attending  an  insurance  eonventioo 
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not  deductible  unless  it  can  be  adequately  shown 
that  the  wife's  presence  on  the  trip  has  a  bona  fide 
business  purpose.  The  wife's  performance  of  some 
incidental  service  does  not  cause  her  expenses  to 
qualify  as  deductible  business  expenses.  The  same 
rules  apply  to  any  other  members  of  the  taxpayer's 
family  who  accompany  him  on  such  a  trip." 

The  civil  law  philosophy,  expressed  in  the  community 
property  concept,  attributes  half  of  the  husband's  earn- 
ings to  the  wife — ^an  equitable  idea  that  at  long  last  was 
reflected  in  the  idea  of  income  splitting  under  the  federal 
income  tax  law.*  The  wife's  contribution  to  the  business 
productivity  of  the  husband  in  at  least  some  activities  is 
well  known.  It  was  specially  recognized  in  the  insurance 
field  long  before  the  issue  of  deductibility  of  her  expenses 
arose  under  the  federal  income  tax."    Business  reasons 


is  not  permissible.  N.  Y.  Ins.  Dept.  Rulings  (1953),  Oct.  6,  1953. 
And  see  27  McKinney's  CJon.  Laws  of  N.  Y.,  §  213,  subdivisions  7  and 
8,  regulating  insurance  agents'  competitions. 

*  See  H.  R.  Rep.  No.  1274,  80th  Cong.,  2d  Sess.,  pp.  1,  47. 

•  "Today  an  ever  increasing  number  of  wives  take  a  real  interest 
in  what  their  husbands  do,  and  this  interest  is  frequently  referred  to 
by  men  as  being  of  very  great  value  to  them.  In  fact,  it  has  been 
said  that  a  wife  can  not  usually  be  so  wholly  lacking  in  contact  with 
her  husband's  work  as  to  have  no  influence  at  all  upon  it. 

"In  many  cases,  this  influence  is  negative  rather  than  positive,  and 
this  is  particularly  true  in  the  careers  of  many  life  insurance  agents 
because  their  work  frequently  involves  evening  appointments — a  con- 
dition usually  resented  by  a  wife.  Many  a  wife  has  thoroughly 
discouraged  her  husband  because  the  only  thing  which  she  ever  knew 
about  his  work  was  that  he  had  to  go  out  at  night  or  that  he  had 
failed  to  'write  that  ten'  which  would  give  her  a  new  dress.  She 
knew  nothing  about  the  bigger  things  which  life  insurance  accom- 
plishes and  of  which  her  husband  was  or  could  be  a  part.  The 
recognition  of  the  very  great  desirability  of  'selling'  the  wife  on  her 
husband's  job  has  spread  rapidly  in  recent  years,  and  today  many 
husbands  are  helped  over  the  rough  spots  of  their  career  by  the 
enthusiasm  and  vision  of  their  wives,  much  of  which  can  be  aroused 
or  increased  at  a  convention."   Report  No.  15,  supra  note  2,  pp.  25-26. 
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motivated  the  inclusion  of  wives  in  this  particular  insur- 
ance convention.  An  insurance  executive  testified  at  this 
trial: 

"Q.  I  hand  you  Plaintiff's  Exhibit  15,  and  you  will 
notice  it  is  a  letter  addressed  to  'John  Doe*;  also  a 
bulletin  entitled  'A  New  Partner  Haa  Been  Formed  J 
"Will  you  tell  us  what  that  consists  of? 
"A.  This  is  a  letter  addressed  to  the  wife  of  an 
agent,  a  new  agents  as  we  make  the  contract  with  him. 
This  letter  is  sent  to  his  wife  within  a  few  days  after 
the  contract,  enclosing  this  booklet  explaining  to  her 
how  she  can  help  her  husband  in  the  life  insurance 
business. 


"Q,  Please  tell  us,  as  briefly  as  you  can  and  yet  in 
detail,  how  you  as  agency  director  for  Southland 
attempt  to  integrate  the  wives'  performance  with  the 
performance  of  agents  in  the  life  insurance  business. 

**A.  One  of  the  important  functions  we  have  in 
mind  is  the  attendance  at  these  conventions.  In 
addition  to  that  communication,  occasionally  there 
are  letters  that  will  be  written  to  the  wife  concerning 
any  special  sales  effort  that  might  be  desired  or  pro- 
moted. The  company  has  a  monthly  publication  for 
the  agents  and  employees  that  is  mailed  to  their 
homes  so  the  wife  will  have  a  convenient  opportunity 
to  see  the  magazine  and  read  it, 

"At  most  of  our  convention  program  [sL  we  have 
some  specific  reference  to  the  wife's  work,  and  in  quite 
a  few  of  the  convention  programs  we  have  had  wives 
appear  on  the  program. 

*'Q.  Suppose  you  didn't  have  the  wives  and  didn't 
seek  to  require  their  attendance  at  a  convention, 
would  there  be  some  danger  that  your  meetings 
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and  conventions  would  kind  of  degenerate  into  stag 
affairs,  where  the  whole  purpose  of  the  meeting  would 
be  lost? 

"A.  I  think  that  would  definitely  be  a  tendency." 

I  would  reverse  the  judgments  below  and  leave  insur- 
ance conventions  in  the  same  category  as  conventions  of 
revenue  agents,  lawyers,  doctors,  business  men,  account- 
ants, nurses,  clergymen  and  all  others,  until  and  unless 
Congress  decides  otherwise. 
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GRUMMAN  V.  UNITED  STATES. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  DISTRICT  OF  COLUMBIA  CIRCUIT. 

No.  436.    Argued  April  19, 1962.— Decided  June  18,  1962. 

Judgment  reversed  on  the  authority  of  Russell  v.  United  States,  369 

U.  8.  749. 
Reported  below:  111  U.  8.  App.  D.  C.  79,  294  F.  2d  708. 

David  Rein  argued  the  cause  for  petitioner.  With  him 
on  the  briefs  was  Joseph  Forer. 

Bruce  J.  Terria  argued  the  cause  for  the  United  States. 
With  him  on  the  brief  were  Solicitor  General  Cox,  Assist- 
ant  Attorney  General  Yeagley  and  Kevin  T.  Maroney. 

Per  Curiam. 

The  judgment  is  reversed.  Russell  v.  United  States, 
369  U.  S.  749. 

Mr.  Justice  Clark  and  Mr.  Justice  Harlan  dissent 
for  the  reasons  stated  in  their  dissenting  opinions  in 
Russell  V.  United  States,  369  U.  S.  749,  779,  781. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mr.  Justice  White  took  no  part  in  the  decision  of  this 
case. 
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KANSAS  CITY  SOUTHEJaN  RAILWAY  CO.  v. 

REILY,  COLLECTOR  OF  REVENUE  OF 

LOUISIANA. 

APPEAL  FROM  THE  SUPREME  COURT  OF  LOUISIANA. 

No.  918.    Decided  June  18,  1962. 

Appeal  dismissed  for  want  of  a  substantial  federal  question. 
Reported  below:  242  La.  235, 135  S6. 2d  915. 

W.  Scott  Wilkimon,  Milton  W.  Schober  and  PUce 
Hall,  Jr.  for  appellant. 

Emmett  E.  Batson  for  appellee. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is  dis- 
missed for  want  of  a  substantial  federal  question.  See 
National  Leather  Co.  v.  Massachusetts,  277  U.  S.  413. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 


CEPERO  V.  PUERTO  RICO  et  al. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  NEW  YORK. 

No.  1336,  Misc.    Decided  June  18,  1962. 

Per  Curiam. 

The  appeal  is  dismissed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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VALENZUELA  v.  EYMAN,  WARDEN,  et  al. 

APPEAL  FROM  THE  SUPREME  COURT  OF  ARIZONA. 
No.  1144,  Misc.    Decided  June  18,  1962. 
Appeal  dismissed  and  certiorari  denied. 

Per  Curiam. 

The  appeal  is  dismissed.  Treating  the  papers  whereon 
the  appeal  was  taken  as  a  petition  for  writ  of  certiorari, 
certiorari  is  denied. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


PATSKAN  V.  BUCHKOE,  WARDEN,  et  al. 

APPEAL  FROM  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  SIXTH  CIRCUIT. 

No.  1262,  Misc.    Decided  June  18, 1962. 

Appeal  dismissed. 

Reported  below:  296  F.  2d  724. 

Per  Curiam. 

The  appeal  is  dismissed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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HALL  V.  HEARD,  ACTING  CORRECTIONS 
DIRECTOR. 

APPEAL  FROM  THE  COURT  OF  CRIMINAL  APPEALS  OF  TEXAS. 

No.  1269,  Misc.    Decided  June  18,  1962. 
Appeal  dismissed  and  certiorari  denied. 

Per  Curiam. 

The  appeal  is  dismissed.  Treating  the  papers  whereon 
the  appeal  was  taken  as  a  petition  for  writ  of  certiorari, 
certiorari  is  denied. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


WILBUR  V.  UNITED  STATES. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  COLUMBIA. 

No.  1383,  Misc.    Decided  June  18,  1962. 

Appeal  dismissed. 

Appellant  pro  se. 

Solicitor  General  Cox  for  the  United  States. 

Per  Curiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is 
dismissed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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MILUTIN  V.  BOUCHARD,  DISTRICT  DIRECTOR, 

IMMIGRATION  AND  NATURALIZATION 

SERVICE. 

ON  PETITION  FOR  WRIT  OF  CERTIORARI  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE  THIRD  CIRCUIT. 

No.  782.    Decided  June  18,  1962. 

Certiorari  granted;  judgment  of  the  Court  of  Appeals  vacated;  case 

remanded  to  the  District  Court  with  instructions. 
Reported  below:  299  F.  2d  50. 

Alfred  W.  Chdxrlea  for  petitioner. 
Solicitor  Oeneral  Cox  for  respondent. 

Per  Curiam. 

The  petition  for  writ  of  certiorari  is  granted.  The 
judgment  of  the  United  States  C!ourt  of  Appeals  for  the 
Third  Circuit  is  vacated  and  the  case  is  remanded  to  the 
United  States  District  Court  for  the  District  of  New  Jer- 
sey with  instructions  to  remand  it  to  the  Immigration  and 
Naturalization  Service  with  directions  to  reopen  the  pro- 
ceeding and  to  afford  petitioner  an  opportunity  to  seek 
relief  under  §  243  (h)  of  the  Immigration  and  Nationality 
Act  of  1952  pursuant  to  the  procedures  established  by 
the  currently  applicable  regulations  as  suggested  by  the 
Solicitor  General. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 
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SEELIG  V.  UNITED  STATES. 

ON  PETITION  FOR  WRIT  OF  CERTIORARI  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE  NINTH  CIRCUIT. 

No.  841,  Misc.    Decided  June  18, 1962. 

Certiorari  granted;  judgment  vacated  and  case  remanded  for  recon- 
fflderation  in  the  light  of  ElUs  v.  United  StateSy  356  U.  S.  674,  and 
Coppedge  v.  United  States,  369  U.  S.  438. 

Petitioner  pro  se. 

Solicitor  Oeneral  Cox,  Assistant  Attorney  General  Mar- 
shaU,  Harold  H.  Oreene  and  Howard  A.  Olickstein  for  the 
United  States. 

Per  Curiam. 

In  accordance  with  the  suggestion  of  the  Solicitor 
General  and  upon  consideration  of  the  entire  record,  the 
motion  for  leave  to  proceed  in  forma  pauperis  and  the 
petition  for  writ  of  certiorari  are  granted.  The  judgment 
is  vacated  and  the  case  is  remanded  for  reconsideration 
in  the  light  of  Ellis  v.  United  States,  356  U.  S.  674,  and 
Coppedge  v.  United  States,  369  U.  S.  438. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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BROWN  SHOE  CO.,  INC.,  v.  UNITED  STATES. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
EASTERN    DISTRICT   OF    MISSOURI. 

No.  4.    Argued  December  6,  1961.— Decided  June  25,  1962. 

The  Government  brought  suit  to  enjoin  consummation  of  a  merger 
of  two  corporations,  on  the  ground  that  its  effect  might  be  sub- 
stantially to  lessen  competition  or  to  tend  to  create  a  monopoly  in 
the  production,  distribution  and  sale  of  shoes,  in  violation  of  §  7 
of  the  Clayton  Act,  as  amended  in  1950.  The  District  Court  found 
that  the  merger  would  increase  concentration  in  the  shoe  industr>% 
both  in  manufacturing  and  retailing,  eliminate  one  of  the  cor- 
porations as  a  substantial  competitor  in  the  retail  field,  and  estab- 
lish a  manufacturer-retailer  relationship  which  would  deprive  all 
but  the  top  firms  in  the  industry  of  a  fair  opportunity  to  compete, 
and  that,  therefore,  it  probably  would  result  in  a  further  substantial 
lessening  of  competition  and  an  increased  tendency  toward  monop- 
oly. It  enjoined  appellant  from  having  or  acquiring  any  further 
interest  in  the  business,  stock,  or  assets  of  the  other  corporation, 
required  full  divestiture  by  appellant  of  the  other  corporation's 
stock  and  assets,  and  ordered  appellant  to  propose  in  the  immediate 
future  a  plan  for  carrying  into  effect  the  Court's  order  of  divesti- 
ture.   Held:  The  judgment  is  affirmed.    Pp.  296-346. 

1.  The  District  Court's  judgment  was  a  "final"  judgment  within 
the  meaning  of  §  2  of  the  Expediting  Act,  and  this  Court  has  juris- 
diction of  this  direct  appeal  under  that  Act.    Pp.  304-311. 

2.  The  legislative  history  of  the  1950  amendments  to  §  7  of  the 
Clayton  Act  indicates  that  Congress  provided  no  definite  quantita- 
tive or  qualitative  tests  by  which  enforcement  agencies  were  to 
gauge  the  effects  of  a  given  merger,  but  rather  that  Congress 
intended  that  a  variety  of  economic  and  other  factors  be  considered 
in  determining  whether  the  merger  was  consistent  with  maintain- 
ing competition  in  the  industry  in  which  the  merging  companies 
operated.    Pp.  311-323. 

3.  The  record  supports  the  District  Court's  findings  and  its  con- 
clusion that  the  shoe  industry  is  being  subjected  to  a  cumulative 
series  of  vertical  mergers  which,  if  left  unchecked,  may  substan- 
tially lessen  competition,  within  the  meaning  of  §  7,  as  amended. 
Pp.  323-334. 
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(a)  The  record  in  this  case  supports  the  District  Court's 
finding  that  the  relevant  lines  of  commerce  are  men's,  women's  and 
children's  shoes.    Pp.  325-326. 

(b)  The  District  Court  properly  found  that  the  predominantly 
medium-priced  shoes  which  appellant  manufactures  do  not  occupy 
a  product  market  different  from  the  predominantly  low-priced 
shoes  which  the  other  corporation  sells.    P.  326. 

(c)  In  defining  the  product  market,  the  District  Court  was  not 
required  to  employ  finer  "price/quality"  or  "age/sex"  distinctions 
than  those  recognized  by  its  classifications  of  ''men's/'  ''women's" 
and  "chUdren's"  shoes.    Pp.  326-328. 

(d)  Insofar  as  the  vertical  aspect  of  this  merger  is  concerned, 
the  relevant  geographic  market  is  the  entire  Nation,  and  the  anti- 
competitive effects  of  the  merger  are  to  be  measured  iiithin  that 
range  of  distribution.    P.  328. 

(e)  The  trend  toward  vertical  integration  in  the  shoe  industr>', 
when  combined  with  appellant's  avowed  policy  of  forcing  its  own 
shoes  upon  its  retail  subsidiaries,  seems  likely  to  foreclose  com- 
petition from  a  substantial  share  of  the  markets  for  men's,  women's 
and  children's  shoes,  without  producing  any  countervailing  com- 
petitive, economic  or  social  advantages.    Pp.  328-334. 

4.  The  District  Court  was  correct  in  concluding  that  this  merger 
may  tend  to  lessen  competition  substantially  in  the  retail  sale  of 
men's,  women's  and  children's  shoes  in  the  overwhelming  majority 
of  the  cities  and  their  environs  in  which  both  corporations  sell 
through  owned  or  controlled  outlets.    Pp.  334-346. 

(a)  The  District  Court  correctly  defined  men's,  women's  and 
children's  shoes  as  the  relevant  lines  of  commerce  in  which  to 
analyze  the  horizontal  aspects  of  the  merger.    P.  336. 

(b)  The  District  Court  properly  defined  the  relevant  geo- 
graphic markets  in  which  to  analyze  the  horizontal  aspects  of  this 
merger  as  those  cities  with  populations  exceeding  10,000  and  their 
environs  in  which  both  corporations  retailed  shoes  through  their 
o^Ti  or  controlled  outlets.    Pp.  336-339. 

(c)  The  evidence  is  adequate  to  support  the  finding  of  the 
District  Court  that,  as  a  result  of  the  merger,  competition  in  the 
retailing  of  men's,  women's  and  children's  shoes  may  be  lessened 
substantially  in  those  cities.    Pp.  339-346. 

179  F.  Supp.  721,  affirmed. 
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Arthur  H.  De-an  argued  the  cause  for  appellant.  With 
him  on  the  briefs  were  Robert  H,  McRoberts,  Henry  N\ 
E$8  ///  and  Dennis  C.  Mahoney. 

Solicitor  General  Cox  argued  the  cause  for  the  United 
States.  With  him  on  the  brief  were  Assistant  Attorney 
General  Loevinger,  /.  William  DooUttle,  Richard  A.  Solo- 
monf  Philip  Marcus  and  James  /.  Coyle. 

Mr,  Chief  Justice  Wahren  delivered  the  opinion  of 
the  Court. 

I. 

This  suit  was  initiated  in  November  1955  when  the 
Government  filed  a  civil  action  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Missouri  alleging 
that  a  contemplated  merger  between  the  G*  R.  Kinney 
Company,  Inc,  (Kinney),  and  the  Brown  Shoe  Company, 
Inc.  (Brown),  through  an  exchange  of  Kinney  for  Brown 
stock,  would  violate  §  7  of  the  Clayton  Act,  15  U.  S.  C, 
§  18p  The  Act^  as  amended^  provides  in  pertinent  part: 
"No  corporation  engaged  in  commerce  shall  ac- 
quire, directly  or  indirectly,  the  whole  or  any  part 
of  the  stock  or  other  share  capital  ...  of  another 
corporation  engaged  also  in  commerce,  where  in  any 
line  of  commerce  in  any  section  of  the  country,  the 
effect  of  such  acquisition  may  be  substantially  to 
lessen  competition,  or  to  tend  to  create  a  monopoly." 

The  a>niplaint  sought  injunctive  relief  under  §  15  of  the 
Clayton  Act,  15  U.  S.  C.  I  25,  to  restrain  consummation 
of  the  merger- 

A  motion  by  the  Government  for  a  preliminary  injunc- 
tion pendente  lite  was  denied,  and  the  companies  wefe 
permitted  to  merge  provided,  however,  that  their  busi- 
nesses be  operated  separately  and  that  their  assets  be  kept 
separately  identifiable.  The  merger  was  then  effected 
on  May  1,  1956. 
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In  the  District  Court,  the  Government  contended  that 
the  effect  of  the  merger  of  Brown — the  third  largest  seller 
of  shoes  by  dollar  volume  in  the  United  States,  a  leading 
manufacturer  of  men's,  women's,  and  children's  shoes, 
and  a  retailer  with  over  1,230  owned,  operated  or  con- 
trolled retail  outlets* — and  Kinney — the  eighth  largest 
company,  by  dollar  volume,  among  those  primarily  en- 
gaged in  selling  shoes,  itself  a  large  manufacturer  of  shoes, 
and  a  retailer  with  over  350  retail  outlets — "may  be  sub- 
stantially to  lessen  competition  or  to  tend  to  create  a 
monopoly"  by  eliminating  actual  or  potential  competi- 
tion in  the  production  of  shoes  for  the  national  wholesale 
shoe  market  and  in  the  sale  of  shoes  at  retail  in  the 
Nation,  by  foreclosing  competition  from  "a  market  rep- 
resented by  Kinney's  retail  outlets  whose  annual  sales 
exceed  $42,000,000,"  and  by  enhancing  Brown's  competi- 
tive advantage  over  other  producers,  distributors  and 
sellers  of  shoes.  The  Government  argued  that  the  "line 
of  commerce"  affected  by  this  merger  is  "footwear,"  or 
alternatively,  that  the  "line[s]"  are  "men's,"  "women's," 
and  "children's"  shoes,  separately  considered,  and  that  the 
"section  of  the  country,"  within  which  the  anticompeti- 
tive effect  of  the  merger  is  to  be  judged,  is  the  Nation  as 
a  whole,  or  alternatively,  each  separate  city  or  city  and  its 


*  Of  these  over  1,230  outlets  under  Brown's  control  at  the  time  of 
the  filing  of  the  complaint,  Brown  owned  and  operated  over  470, 
while  over  570  were  independently  owned  stores  operating  under  the 
Brown  "Franchise  Program"  and  over  190  were  independently  owned 
outlets  operating  under  the  "Wohl  Plan."  A  store  operating  under 
the  Franchise  Program  agrees  not  to  carry  competing  lines  of  shoes 
of  other  manufacturers  in  return  for  certain  aid  from  Brown ;  a  store 
under  the  Wohl  Plan  similarly  agrees  to  concentrate  its  purchases  on 
Unes  which  Brown  sells  through  Wohl  in  return  for  credit  and 
merchandising  aid.  See  note  66,  infra.  In  addition,  Brown  shoes 
were  sold  through  numerous  retailers  operating  entirely  independently 
of  Brown. 

663026  0-62-23 
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immediate  surrounding  area  in  which  the  parties  sell 
shoes  at  retail. 

In  the  District  C!ourt,  Brown  contended  that  the  merger 
would  be  shown  not  to  endanger  competition  if  the 
"line[s]  of  conmierce"  and  the  "section  [s]  of  the  coun- 
try'' were  properly  determined.  Brown  urged  that  not 
only  were  the  age  and  sex  of  the  intended  customers  to 
be  considered  in  determining  the  relevant  line  of  com- 
merce, but  that  differences  in  grade  of  material,  quality 
of  workmanship,  price,  and  customer  use  of  shoes  resulted 
in  establishing  different  lines  of  commerce.  While  agree- 
ing with  the  Government  that,  with  regard  to  manufac- 
turing, the  relevant  geographic  market  for  assessing  the 
effect  of  the  merger  upon  competition  is  the  country  as  a 
whole.  Brown  contended  that  with  regard  to  retailing,  the 
market  must  vary  with  economic  reality  from  the  central 
business  district  of  a  large  city  to  a  "standard  metropol- 
itan area"  *  for  a  smaller  conmiunity.  Brown  further  con- 
tended that,  both  at  the  manufacturing  level  and  at  the 
retail  level,  the  shoe  industry  enjoyed  healthy  competi- 
tion and  that  the  vigor  of  this  competition  would  not,  in 
any  event,  be  diminished  by  the  proposed  merger  because 
Kinney  manufactured  less  than  0.5%  and  retailed  less 
than  2%  of  the  Nation's  shoes. 

The  District  Court  rejected  the  broadest  contentions 
of  both  parties.  The  District  Court  found  that  "there  is 
one  group  of  classifications  which  is  understood  and  recog- 


2  "The  general  concept  adopted  in  defining  a  standard  metropolitan 
area  [is]  that  of  an  integrated  economic  area  with  a  large  volume 
of  daily  travel  and  communication  between  a  central  city  of  50,000 
inhabitants  or  more  and  the  outlying  parts  of  the  area.  .  .  .  Each 
area  (except  in  New  England)  consists  of  one  or  more  entire  counties. 
In  New  England,  metropolitan  areas  have  been  defined  on  a  town 
basis  rather  than  a  county  basis."  II  U.  S.  Bureau  of  the  Census, 
United  States  Census  of  Business:  1954,  p.  3. 
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nized  by  the  entire  industry  and  the  public — the  classifi- 
cation into  'men's/  'women's'  and  'children's'  shoes  sepa- 
rately and  independently."  On  the  other  hand,  "[t]o 
classify  shoes  as  a  whole  could  be  unfair  and  unjust;  to 
classify  them  further  would  be  impractical,  unwarranted 
and  unrealistic." 

Realizing  that  "the  areas  of  effective  competition  for 
retailing  purposes  cannot  be  fixed  with  mathematical  pre- 
cision," the  District  Court  found  that  "when  determined 
by  economic  reality,  for  retailing,  a  'section  of  the  country' 
is  a  city  of  10,000  or  more  population  and  its  inmiediate 
and  contiguous  surrounding  area,  regardless  of  name  des- 
ignation, and  in  which  a  Kinney  store  and  a  Brown 
(operated,  franchise,  or  plan)  [^]  store  are  located." 

The  District  Court  rejected  the  Government's  conten- 
tion that  the  combining  of  the  manufacturing  facilities  of 
Brown  and  Kinney  would  substantially  lessen  competi- 
tion in  the  production  of  men's,  women's,  or  children's 
shoes  for  the  national  wholesale  market.  However,  the 
District  Court  did  find  that  the  likely  foreclosure  of  other 
manufacturers  from  the  market  represented  by  Kinney's 
retail  outlets  may  substantially  lessen  competition  in  the 
manufacturers'  distribution  of  "men's,"  "women's,"  and 
"children's"  shoes,  considered  separately,  throughout  the 
Nation.  The  District  Court  also  found  that  the  merger 
may  substantially  lessen  competition  in  retailing  alone  in 
"men's,"  "women's,"  and  "children's"  shoes,  considered 
separately,  in  every  city  of  10,000  or  more  population  and 
its  immediate  surrounding  area  in  which  both  a  Kinney 
and  a  Brown  store  are  located. 

Brown's  contentions  here  differ  only  slightly  from  those 
made  before  the  District  Court.  In  order  fully  to  under- 
stand and  appraise  these  assertions,  it  is  necessary  to  set 


'  See  note  1,  supra. 
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out  in  some  detail  the  District  Court's  findings  concern- 
ing the  nature  of  the  shoe  industry  and  the  place  of  Brown 
and  Kinney  within  that  industry. 

The  Industry. 

The  District  Court  found  that  although  domestic  shoe 
production  was  scattered  among  a  large  number  of  manu- 
facturers, a  small  number  of  large  companies  occupied  a 
commanding  position.  Thus,  while  the  24  largest  manu- 
facturers produced  about  35%  of  the  Nation's  shoes,  the 
top  4 — International,  Endicott-Johnson,  Brown  (includ- 
ing Kinney)  and  General  Shoe — ^alone  produced  approxi- 
mately 23%  of  the  Nation's  shoes  or  65%  of  the  produc- 
tion of  the  top  24. 

In  1955,  domestic  production  of  nonrubber  shoes  was 
509.2  million  pairs,  of  which  about  103.6  million  pairs  were 
men's  shoes,  about  271  million  pairs  were  women's  shoes, 
and  about  134.6  million  pairs  were  children's  shoes.*  The 
District  Court  found  that  men's,  women's,  and  children's 
shoes  are  normally  produced  in  separate  factories. 

The  public  buys  these  shoes  through  about  70,000  retail 
outlets,  only  22,000  of  which,  however,  derive  50%  or 
more  of  their  gross  receipts  from  the  sale  of  shoes  and  are 
classified  as  "shoe  stores"  by  the  Census  Bureau.*    These 

*  U.  S.  Bureau  of  Census,  Facts  for  Industry,  Production,  by  Kind 
of  Footwear:  1956  and  1955,  Table  1,  Production  Series  M31A-06, 
introduced  as  Defendant's  Exhibit  MM.  The  term  "nonrubber 
shoes''  includes  leather  shoes,  sandals  and  play  shoes,  but  excludes 
canvas-upper,  rubber-soled  shoes,  athletic  shoes  and  slippers.    Ibid. 

*  These  figures  are  based  on  the  1954  Census  of  Business.  For  that 
enumeration,  the  Census  Bureau  classification  "shoe  stores"  included 
separately  operated  leased  shoe  departments  of  general  stores,  as  dis- 
tinguished from  the  shoe  departments  of  general  stores  operated  only 
as  sections  of  the  latter's  general  business.  U.  S.  Bureau  of  Census, 
Retail  Trade,  Single  Units  and  Multiunits,  BC58-RS3,  p.  I.  As 
described,  infrOf  Brown  operated  numerous  leased  shoe  departments 
in  general  stores  which  would  be  included  in  the  Census  Bureau's 
total  of  "shoe  stores." 
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22,000  shoe  stores  were  found  generally  to  sell  (1)  men's 
shoes  only,  (2)  women's  shoes  only,  (3)  women's  and  chil- 
dren's shoes,  or  (4)  men's,  women's,  and  children's  shoes. 

The  District  C!ourt  found  a  "definite  trend"  among  shoe 
manufacturers  to  acquire  retail  outlets.  For  example, 
International  Shoe  Company  had  no  retail  outlets  in  1945, 
but  by  1956  had  acquired  130;  General  Shoe  Company 
had  only  80  retail  outlets  in  1945  but  had  526  by  1956; 
Shoe  Corporation  of  America,  in  the  same  period, 
increased  its  retail  holdings  from  301  to  842;  Melville 
Shoe  Company  from  536  to  947;  and  Endicott- Johnson 
from  488  to  540.  Brown,  itself,  with  no  retail  outlets  of 
its  own  prior  to  1951,  had  acquired  845  such  outlets  by 
1956.  Moreover,  between  1950  and  1956  nine  independ- 
ent shoe  store  chains,  operating  1,114  retail  shoe  stores, 
were  found  to  have  become  subsidiaries  of  these  large 
firms  and  to  have  ceased  their  independent  operations. 

And  once  the  manufacturers  acquired  retail  outlets,  the 
District  Court  found  there  was  a  "definite  trend"  for  the 
parent-manufacturers  to  supply  an  ever  increasing  per- 
centage of  the  retail  outlets'  needs,  thereby  foreclosing 
other  manufacturers  from  effectively  competing  for  the 
retail  accounts.  Manufacturer-dominated  stores  were 
found  to  be  "drying  up"  the  available  outlets  for  inde- 
pendent producers. 

Another  "definite  trend"  found  to  exist  in  the  shoe 
industry  was  a  decrease  in  the  number  of  plants  manu- 
facturing shoes.  And  there  appears  to  have  been  a  con- 
comitant decrease  in  the  number  of  firms  manufacturing 
shoes.  In  1947,  there  were  1,077  independent  manufac- 
turers of  shoes,  but  by  1954  their  number  had  decreased 
about  10%  to  970." 


•  U.  S.  Bureau  of  the  Census,  1958  Census  of  Manufacturers,  MC 
58(2)-31A-6.  By  1958,  the  number  of  independent  manufacturers 
had  decreased  by  another  10%  to  872.    Ibid, 
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Brown  Shoe, 

Brown  Shoe  was  found  not  only  to  have  been  a  par- 
ticipant, but  also  a  moving  factor,  in  these  industry 
trends.  Although  Brown  had  experimented  several  times 
with  operating  its  own  retail  outlets,  by  1945  it  had  dis- 
posed of  them  all.  However,  in  1951,  Brown  again  began 
to  seek  retail  outlets  by  acquiring  the  Nation's  largest 
operator  of  leased  shoe  departments,  Wohl  Shoe  Company 
(Wohl),  which  operated  250  shoe  departments  in  depart- 
ment stores  throughout  the  United  States.  Between  1952 
and  1955  Brown  made  a  number  of  smaller  acquisitions: 
Wetherby-Kayser  Shoe  C!ompany  (three  retail  stores), 
Barnes  &  Company  (two  stores),  Reilly  Shoe  Company 
(two  leased  shoe  departments),  Richardson  Shoe  Store 
(one  store),  and  Wohl  Shoe  Company  of  Dallas  (not  con- 
nected with  Wohl)  (leased  shoe  departments  in  Dallas). 
In  1954,  Brown  made  another  major  acquisition:  Regal 
Shoe  Corporation  which,  at  the  time,  operated  one  manu- 
facturing plant  producing  men's  shoes  and  110  retail 
outlets. 

The  acquisition  of  these  corporations  was  found  to  lead 
to  increased  sales  by  Brown  to  the  acquired  companies. 
Thus  although  prior  to  Brown's  acquisition  of  Wohl  in 
1951,  Wohl  bought  from  Brown  only  12.8%  of  its  total 
purchases  of  shoes,  it  subsequently  increased  its  pur- 
chases to  21.4%  in  1952  and  to  32.6%  in  1955.  Wetherby- 
Kayser's  purchases  from  Brown  increased  from  10.4% 
before  acquisition  to  over  50%  after.  Regal,  which  had 
previously  sold  no  shoes  to  Wohl  and  shoes  worth  only 
$89,000  to  Brown,  in  1956  sold  shoes  worth  $265,000  to 
Wohl  and  $744,000  to  Brown. 

During  the  same  period  of  time,  Brown  also  acquired 
the  stock  or  assets  of  seven  companies  engaged  solely  in 
shoe  manufacturing.     As  a  result,  in  1955,  Brown  was  the 
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fourth  largest  shoe  manufacturer  in  the  country,  produc- 
ing about  25.6  million  pairs  of  shoes  or  about  4%  of  the 
Nation's  total  footwear  production. 

Kinney. 

Kinney  is  principally  engaged  in  operating  the  largest 
family-style  shoe  store  chain  in  the  United  States.  At  the 
time  of  trial,  Kinney  was  found  to  be  operating  over  400 
such  stores  in  more  than  270  cities.  These  stores  were 
found  to  make  about  1.2%  of  all  national  retail  shoe  sales 
by  dollar  volume.  Moreover,  in  1955  the  Kinney  stores 
sold  approximately  8  million  pairs  of  nonrubber  shoes 
or  about  1.6%  of  the  national  pairage  sales  of  such  shoes. 
Of  these  sales,  approximately  1.1  million  pairs  were  of 
men's  shoes  or  about  1%  of  the  national  pairage  sales  of 
men's  shoes;  approximately  4.2  million  pairs  were  of 
women's  shoes  or  about  1.5%  of  the  national  pairage  sales 
of  women's  shoes;  and  approximately  2.7  million  pairs 
were  of  children's  shoes  or  about  2%  of  the  national  pair- 
age  sales  of  children's  shoes.^ 

In  addition  to  this  extensive  retail  activity,  Kinney 
owned  and  operated  four  plants  which  manufactured 
men's,  women's,  and  children's  shoes  and  whose  combined 
output  was  0.5%  of  the  national  shoe  production  in  1955, 
making  Kinney  the  twelfth  largest  shoe  manufacturer  in 
the  'tJnited  States. 

Kinney  stores  were  found  to  obtain  about  20%  of  their 
shoes  from  Kinney's  own  manufacturing  plants.  At  the 
time  of  the  merger,  Kinney  bought  no  shoes  from  Brown ; 


^  Kinney's  pairage  sales  of  men's,  women's,  and  children's  shoes  were 
extracted  from  exhibits  submitted  to  the  Government  in  response  to 
its  interrogatories.  See  GX  6,  R.  48-53.  These  statistics  are  vir- 
tually identical  to  those  cited  in  appellant's  brief,  with  but  one 
exception.  In  its  internal  operations,  appellant  classifies  certain  shoes 
as  "growing  girls'"  shoes  while  the  cited  figures  follow  the  Census 
Bureau's  treatment  of  such  shoes  as  "women's"  shoes. 
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however,  in  line  with  Brown's  conceded  reasons'  for 
acquiring  Kinney,  Brown  had,  by  1957,  become  the  largest 
outside  supplier  of  Kinney's  shoes,  supplying  7.9%  of  all 
Kinney's  needs. 

It  is  in  this  setting  that  the  merger  was  considered 
and  held  to  violate  §  7  of  the  Clayton  Act.  The  District 
Court  ordered  Brown  to  divest  itself  completely  of  all 
stock,  share  capital,  assets  or  other  interests  it  held  in 
Kinney,  to  operate  Kinney  to  the  greatest  degree  possible 
as  an  independent  concern  pending  complete  divestiture, 
to  refrain  thereafter  from  acquiring  or  having  any  interest 
in  Kinney's  business  or  assets,  and  to  file  with  the  court 
within  90  days  a  plan  for  carrying  into  effect  the  divesti- 
ture decreed.  The  District  Court  also  stated  it  would 
retain  jurisdiction  over  the  cause  to  enable  the  parties 
to  apply  for  such  further  relief  as  might  be  necessary  to 
enforce  and  apply  the  judgment.  Prior  to  its  submission 
of  a  divestiture  plan.  Brown  filed  a  notice  of  appeal  in 
the  District  Court.  It  then  filed  a  jurisdictional  state- 
ment in  this  Court,  seeking  review  of  the  judgment  below 
as  entered. 

Jurisdiction. 

Appellant's  jurisdictional  statement  cites  as  the  basis 
of  our  jurisdiction  over  this  appeal  §  2  of  the  Expediting 

"  As  stated  in  the  testimony  of  Clark  R.  Gamble,  President  of  Brown 
Shoe  Company: 

''It  was  our  fe«Iing,  in  addition  to  getting  a  distribution  into  the 
field  of  prices  which  we  were  not  covering,  it  was  also  the  feeling  that 
as  Kinney  moved  into  the  shopping  centers  in  these  free  standing 
stores,  they  were  going  into  a  higher  income  neighborhood  and  they 
would  probably  find  the  necessity  of  ujhgrading  and  adding  additional 
lines  to  their  very  successful  operation  that  they  had  been  doing  and 
it  would  give  us  an  opportunity  we  hoped  to  be  able  to  sell  them  in 
that  category.  Besides  that,  it  was  a  very  successful  operation  and 
would  give  us  a  good  diversified  in>'e8tment  to  stabiliie  our  earnings." 
T.  1323. 
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Act  of  February  11,  1903,  32  Stat.  823,  as  amended,  15 
U.  S.  C.  §  29.  In  a  civil  antitrust  action  in  which  the 
United  States  is  the  complainant  that  Act  provides  for 
a  direct  appeal  to  this  Court  from  "the  jinal  judgment  of 
the  district  court.""  (Emphasis  supplied.)  The  Gov- 
ernment does  not  contest  appellant's  claim  of  jurisdiction  ; 
on  the  contrary,  it  moved  to  have  the  judgment  below 
summarily  affirmed,  conceding  our  present  jurisdiction  to 
review  the  merits  of  that  judgment.  We  deferred  ruling 
on  the  Government's  motion  for  summary  affirmance  and 
noted  probable  jurisdiction  over  the  appeal.  363  U.  S. 
825.*^ 

It  was  suggested  from  the  bench  during  the  oral  argu- 
ment that,  since  the  judgment  of  the  District  Court  does 
not  include  a  specific  plan  for  the  dissolution  of  the 
Brown-Kinney  merger,  but  reserves  such  a  ruling  pending 
the  filing  of  suggested  plans  for  implementing  divestiture, 
the  judgment  below  is  not  "final"  as  contemplated  by  the 
Expediting  Act.  In  response  to  that  suggestion,  both 
parties  have  filed  briefs  contending  that  we  do  have  juris- 
diction to  dispose  of  the  case  on  the  merits  in  its  present 
posture.  However,  the  mere  consent  of  the  parties  to  the 
Court's  consideration  and  decision  of  the  case  cannot,  by 
itself,  confer  jurisdiction  on  the  Court.  See  American 
Fire  &  Casualty  Co.  v.  Finn,  341  U.  S.  6,  17-18;  People's 
Bank  v.  Calhoun,  102  U.  S.  256,  260-261;  Capron  v. 
Van  Noorden,  2  Cranch  126,  127.  Therefore,  a  review  of 
the  sources  of  the  Court's  jurisdiction  is  a  threshold 


^  Congress  thus  limited  the  right  of  review  in  such  cases  to  an  appeal 
from  a  decree  which  disposed  of  all  matters,  and  it  precluded  the 
possibility  of  an  appeal  either  to  this  Court  or  to  a  Court  of  Appeals 
from  an  interlocutory  decree.  United  States  v.  California  Coopera- 
tive Canneries,  279  U.  S.  553,  558. 

^®  After  probable  jurisdiction  had  been  noted,  a  joint  motion  of  the 
parties  to  postpone  oral  argument  on  the  appeal  to  the  present  Term 
of  the  Court  was  granted.    365  U.  S.  825. 
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inquiry  appropriate  to  the  disposition  of  every  case  that 
comes  before  us.  Revised  Rules  of  the  Supreme  Court, 
15(l)(b),  23(l)(b);  Kesler  v.  Department  of  Public 
Safety,  369  U.  S.  153;  Collins  v.  Miller,  252  U.  S.  364; 
United  States  v.  More,  3  Cranch  159. 

The  requirement  that  a  final  judgment  shall  have 
been  entered  in  a  case  by  a  lower  court  before  a  right  of 
appeal  attaches  has  an  ancient  history  in  federal  practice, 
first  appearing  in  the  Judiciary  Act  of  1789."  With  occa- 
sional modifications,  the  requirement  has  remained  a 
cornerstone  of  the  structure  of  appeals  in  the  federal 
courts."  The  Court  has  adopted  essentially  practical 
tests  for  identifying  those  judgments  which  are,  and  those 
which  are  not,  to  be  considered  "final."  See,  e.  g..  Cobble- 
dick  V.  United  States,  309  U.  S.  323,  326;  Market  Street 
R.  Co.  V.  Railroad  Comm'n,  324  U.  S.  548,  552;  Republic 
Natural  Gas  Co.  v.  Oklahoma,  334  U.  S.  62,  69;  Cohen  v. 
Beneficial  Industrial  Loan  Corp.,  337  U.  S.  541,  546; 
DiBella  v.  United  States,  369  U.  S.  121, 124, 129;  cf.  Fed- 
eral Trade  Comm'n  v.  Minneapolis-Honeywell  Regulator 
Co.,  344  U.  S.  206,  212;  United  States  v.  Schaefer  Brew- 
ing Co.,  356  U.  S.  227,  232.  A  pragmatic  approach  to  the 
question  of  finality  has  been  considered  essential  to  the 
achievement  of  the  "just,  speedy,  and  inexpensive  deter- 
mination of  every  action":  "  the  touchstones  of  federal 
procedure. 

In  most  cases  in  which  the  Expediting  Act  has  been 
cited  as  the  basis  of  this  Court's  jurisdiction,  the  issue  of 
"finality"  has  not  been  raised  or  discussed  by  the  parties 
or  the  Court.    On  but  few  occasions  have  particular 

"  Section  22,  1  Stat.  84,  in  its  present  form,  28  U.  S.  C.  §  1291. 

"  Cf.  28  U.  S.  C.  §  1292;  Fed.  Rules  Civ.  Proc.,  54  (b) ;  28  U.  S.  C. 
§  1651 ;  Ex  parte  United  States,  226  U.  S.  420;  United  States  v.  United 
States  District  Court,  334  U.  S.  258;  Beacon  Theatres,  Inc.,  v.  West- 
over,  359  U.  S.  500. 

"  Fed.  Rules  Civ.  Proc.,  1. 


BROWN  SHOE  CO.  r.  UXITED  STATE?.    3)7 
2H  Oaaiaa  oc  the  Caan. 


wdera  in  suits  to  wfaidi  that  Art  is  applkable  been  con- 
adered  in  the  light  of  chums  that  thev  were  insufficiently 
'"final"  80  as  to  predade  appeal  to  this  Court.  Compare 
Schme  Cham  Theatre*  v.  United  States.  329  U.  S.  6S6, 
with  Schme  Cham  Theatres  v.  United  States.  334  U.  S, 
110.  Tlie  question  has  genwally  been  passed  over 
without  oonmient  in  adjudications  on  the  merits.  While 
we  are  not  bound  by  previous  eicercises  of  jurisdiction  in 
cases  in  wiiidi  our  power  to  act  was  not  questioned  but 
was  passed  sub  silentio.  United  States  v.  Tucker  Truck 
Lines,  344  U.  S.  33,  38;  United  States  ex  rel  Arant  w 
Lane,  245  U.  S.  166, 170.  neither  should  we  disregard  the 
implications  of  an  exercise  of  judicial  authority  assumed 
to  be  proper  for  over  40  years."    Cf.  Stainback  v.  Mo 

"See,  e.  g..  United  States  v.  Reading  Co.,  226  F.  229,  286  (D,  C. 
E.  D.  Pa.),  1  Decrees  &  Judgments  in  Civil  Federal  Antitnist  Cases 
(hereinafter  cited  "D.  &  J.")  575,  576-577,  affiraied  in  pertinent  part, 
253  U.  S.  26;  United  States  v.  National  Lead  Co.,  63  F,  Supp.  513. 
534-535  (D.  C.  S.  D.  N.  Y.),  4  D.  &  J.  2846,  2851,  affirmed,  332  U.  S. 
319;  UniUd  States  v.  Timken  Roller  Bearing  Co.,  S3  F.  Supp.  284. 
318  (D.  C.  N.  D.  Ohio)  [relevant  portions  of  the  decree  reprinttnl  at 
341  U.  S.  593,  602  n.  1],  modified,  341  U.  S.  593:  United  States  v. 
United  Shoe  Machinery  Corp.,  110  F.  Supp.  295,  352-353,  354  (O.  C\ 
D.  Mass.),  affirmed,  347  U.  S.  521;  United  States  v.  Maryland  ^^ 
Virginia  MUk  Producers  Assn.,  167  F.  Supp.  799,  809  (D.  C.  1).  C\). 
affirmed,  362  U.  S.  458.  The  Court  has  also  approvo<l  the  practice 
of  District  Courts  of  retaining  jurisdiction  in  such  casc\s  for  futun* 
modifications  of  their  decrees,  a  practice  which  has  also  not  \m*\\ 
considered  inconsistent  with  the  finality  of  the  original  (i(»cnM»M.  S(»e 
Associated  Press  v.  United  States,  326  U.  S.  1,  22-23;  Lorain  Journal 
Co.  V.  United  States,  342  U.  S.  143,  157.  But  cf.  United  States  v. 
Schine  Chain  Theatres,  63  F.  Supp.  229,  241-242  (D.  C.  W.  I).  N.  Y.), 
2  D.  &.  J.  1815,  modified,  334  U.  S.  110;  United  States  v.  Paramount 
Pictures,  70  F.  Supp.  53,  72,  75  (D.  C.  S.  D.  N.  Y.),  2  I).  <V  J. 
1682,  modified,  334  U.  S.  131,  revised  in  accordance  with  thin  Court 'h 
mandate,  85  F.  Supp.  881,  898-901,  2  D.  &  J.  16(K),  af!iniie<l  Hub  nam. 
Loew's,  Inc.,  v.  United  States,  339  U.  S.  974,  in  which  review  did 
await  the  entry  of  specific  and  detailed  provisionH  for  (hHjMiHiticin  of 
the  defendants'  assets. 
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Hock  Ke  Lok  Po,  336  U.  S.  368,  379-380;  Radio  Station 
WOW  V.  Johnson,  326  U.  S.  120,  125-126. 

We  think  the  decree  of  the  District  Court  in  this  case 
had  sufficient  indicia  of  finality  for  us  to  hold  that  the 
judgment  is  properly  appealable  at  this  time.  We  note, 
first,  that  the  District  Court  disposed  of  the  entire  com- 
plaint filed  by  the  Government.  Every  prayer  for  relief 
was  passed  upon.  Full  divestiture  by  Brown  of  Kinney's 
stock  and  assets  was  expressly  required.  Appellant  was 
permanently  enjoined  from  acquiring  or  having  any  fur- 
ther interest  in  the  business,  stock  or  assets  of  the  other 
defendant  in  the  suit.  The  single  provision  of  the  judg- 
ment by  which  its  finality  may  be  questioned  is  the  one 
requiring  appellant  to  propose  in  the  immediate  future  a 
plan  for  carrying  into  effect  the  court's  order  of  divestiture. 
However,  when  we  reach  the  merits  of,  and  affirm,  the 
judgment  below,  the  sole  remaining  task  for  the  District 
Court  will  be  its  acceptance  of  a  plan  for  full  divestiture, 
and  the  supervision  of  the  plan  so  accepted.  Further  rul- 
ings of  the  District  Court  in  administering  its  decree, 
facilitated  by  the  fact  that  the  defendants  below  have 
been  required  to  maintain  separate  books  pendente  lite, 
are  sufficiently  independent  of,  and  subordinate  to,  the 
issues  presented  by  this  appeal  to  make  the  case  in  its 
present  posture  a  proper  one  for  review  now."  Appellant 
here  does  not  attack  the  full  divestiture  ordered  by  the 
District  Court  as  such ;  it  is  appellant's  contention  that 

"Cf.  Forgay  v.  Conrad,  6  How.  201;  Carondelet  Canal  Co.  v. 
Louisiana,  233  U.  S.  362;  Radio  Station  WOW  v.  Johnson,  326  U.  S. 
120;  Cohen  v.  Beneficial  Industrial  Loan  Corp.,  337  U.  S.  541.  The 
details  of  the  divestiture  which  the  District  Court  will  approve  cannot 
affect  the  outcome  of  the  basic  litigation  in  this  case,  as  the  details  of 
an  eminent  domain  settlement  might  moot  the  claims  of  the  condemneo 
in  that  type  of  suit.  See  Republic  Natural  Gas  Co.  v.  Oklahoma,  334 
U.  S.  62;  Grays  Harbor  Logging  Co.  v.  Coats-Fordney  Co.,  243  U.  S. 
251. 
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under  the  facts  of  the  case,  as  alleged  and  proved  by  the 
Government,  no  order  of  divestiture  could  have  been 
proper.  The  propriety  of  divestiture  was  considered 
below  and  is  disputed  here  on  an  "all  or  nothing" 
basis.  It  is  ripe  for  review  now,  and  will,  thereafter,  be 
foreclosed.  Repetitive  judicial  consideration  of  the  same 
question  in  a  single  suit  will  not  occur  here.  Cf.  Radio 
Station  WOW  v.  Johnson,  supra,  at  127;  Catlin  v.  United 
States,  324  U.  S.  229,  233-234;  Cobbledick  v.  United 
States,  supra,  at  325,  330. 

A  second  consideration  supporting  our  view  is  the  char- 
acter of  the  decree  still  to  be  entered  in  this  suit.  It  will 
be  an  order  of  full  divestiture.  Such  an  order  requires 
careful,  and  often  extended,  negotiation  and  formulation. 
This  process  does  not  take  place  in  a  vacuum,  but,  rather, 
in  a  changing  market  place,  in  which  buyers  and  bankers 
must  be  found  to  accomplish  the  order  of  forced  sale. 
The  unsettling  influence  of  uncertainty  as  to  the  affirm- 
ance of  the  initial,  underlying  decision  compelling  divesti- 
ture would  only  make  still  more  difficult  the  task  of  assur- 
ing expeditious  enforcement  of  the  antitrust  laws.  The 
delay  in  withholding  review  of  any  of  the  issues  in  the 
case  until  the  details  of  a  divestiture  had  been  approved 
by  the  District  Court  and  reviewed  here  could  well  mean 
a  change  in  market  conditions  sufficiently  pronounced  to 
render  impractical  or  otherwise  unenforceable  the  very 
plan  of  asset  disposition  for  which  the  litigation  was  held. 
The  public  interest,  as  well  as  that  of  the  parties,  would 
lose  by  such  procedure. 

Lastly,  holding  the  decree  of  the  District  Court  in  the 
instant  case  less  than  "final"  and,  thus,  not  appealable, 
would  require  a  departure  from  a  settled  course  of  the 
Courtis  practice.  It  has  consistently  reviewed  antitrust 
decrees  contemplating  either  future  divestiture  or  other 
comparable  remedial  action  prior  to  the  formulation  and 
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entry  of  the  precise  details  of  the  relief  ordered.  No 
instance  has  been  found  in  which  the  Court  has  reviewed 
a  case  following  a  divestiture  decree  such  as  the  one  we 
are  asked  to  consider  here,  in  which  the  party  subject  to 
that  decree  has  later  brought  the  case  back  to  this  Court 
with  claims  of  error  in  the  details  of  the  divestiture  finally 
approved."  And  only  two  years  ago,  we  were  unanimous 
in  accepting  jurisdiction,  and  in  affirming  the  judgment  of 
a  District  Court  similar  to  the  one  entered  here,  in  the  only 
case  under  amended  §  7  of  the  Clayton  Act  brought  before 
us  at  a  juncture  comparable  to  the  instant  litigation. 
See  Maryland  &  Virginia  Milk  Producers  Assn.  v.  United 
States,  362  U.  S.  458,  472-473."  A  fear  of  piecemeal  ap- 
peals because  of  our  adherence  to  existing  procedure  can 
find  no  support  in  history.    Thus,  the  substantial  body 

^•The  Court  has,  of  course,  occasionally  reviewed  varying  facets 
of  single  antitrust  cases  on  separate  appeals.  However,  such  cases 
are  distinguishable  from  the  situation  at  bar.  Thus,  one  group 
includes  cases  in  which  the  Government  first  sought  appellate  review 
from  dismissals  of  its  complaints,  whereafter  the  Court  considered  the 
orders  entered  on  remand.  E,  g,,  United  States  v.  Terminal  R.  Assn. 
of  St.  Louis,  224  U.  S.  383;  236  U.  S.  194;  United  States  v.  E.  I. 
du  Pont  de  Nemours  &  Co,,  353  U.  S.  586;  366  U.  S.  316.  Another 
group  includes  cases  in  which  the  Government  appealed  from  what 
it  considered  to  be  inadequate  decrees,  in  which  the  Court  later  con- 
sidered the  further  relief  ordered  on  remand.  E.  g,,  United  States 
V.  Reading  Co.,  253  U.  S.  26,  later  considered  sub  nom.  Continental 
Insurance  Co.  v.  United  States,  259  U.  S.  156;  United  States  v.  Para- 
mount Pictures,  334  U.  S.  131,  later  considered  sub  nom.  Loew's,  Inc., 
V.  United  States,  339  U.  S.  974.  And  appeals  in  which  the  details  of  a 
divestiture  were  made  a  primary  issue  have  followed  the  entry  of  such 
orders  upon  the  filing  of  consent  decrees,  in  which  the  underlying 
requirements  of  divestiture  were  never  previously  presented.  E.  g., 
Swijt  &  Co.  V.  United  States,  276  U.  S.  311 ;  United  States  v.  Stoift  dt 
Co.,  286  U.  S.  106;  Chrysler  Corp.  v.  United  States,  316  U.  S.  556; 
Ford  Motor  Co.  v.  United  States,  335  U.  S.  303.  Cf.  International 
Harvester  Co.  v.  United  States,  248  U.  S.  587 ;  274  U.  S.  693. 

1^  Cf.  Jerrold  Electronics  Corp.  v.  United  States,  365  U.  S.  567, 
affirming  187  F.  Supp.  545,  563-^7  (D.  C.  E.  D.  Pa.). 
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of  precedent  for  accepting  jurisdiction  over  this  case  in 
its  present  posture  supports  the  practical  considerations 
previously  discussed.  We  believe  a  contrary  result  would 
be  inconsistent  with  the  very  purposes  for  which  the 
Expediting  Act  was  passed  and  that  gave  it  its  name. 

III. 

Legislative  History. 

This  case  is  one  of  the  first  to  come  before  us  in  which 
the  Government's  complaint  is  based  upon  allegations 
that  the  appellant  has  violated  §  7  of  the  Clayton  Act, 
as  that  section  was  amended  in  1950."  The  amendments 
adopted  in  1950  culminated  extensive  efforts  over  a  num- 
ber of  years,  on  the  parts  of  both  the  Federal  Trade  Com- 
mission and  some  members  of  Congress,  to  secure  revision 
of  a  section  of  the  antitrust  laws  considered  by  many 
observers  to  be  ineffective  in  its  then  existing  form.  Six- 
teen bills  to  amend  §  7  during  the  period  1943  to  1949 


^*  Material  in  italics  was  added  by  the  amendments;  material  in 
brackets  was  deleted.  "No  corporation  engaged  in  commerce  shall 
acquire,  directly  or  indirectly,  the  whole  or  any  part  of  the  stock  or 
other  share  capital  and  no  corporation  subject  to  the  jurisdiction  of 
the  Federal  Trade  Commission  shall  acquire  the  whole  or  any  part 
of  the  assets  of  another  corporation  engaged  also  in  commerce,  where 
in  any  line  of  commerce  in  any  section  of  the  country,  the  effect  of 
such  acquisition  may  be  [to]  substantially  to  lessen  competition 
[between  the  corporation  whose  stock  is  so  acquired  and  the  corpora- 
tion making  the  acquisition,  or  to  restrain  such  commerce  in  any 
section  or  community],  or  to  tend  to  create  a  monopoly  [of  any  line 
of  commerce] ."  Other  paragraphs  of  §  7  were  also  an^ended  in  details 
not  relevant  to  this  case.  The  only  other  cases  to  reach  this  Court, 
in  which  the  Government's  complaints  were  based,  in  part,  on 
amended  §7,  were  Maryland  &  Virginia  Milk  Producers  Assn.  v. 
United  States,  362  U.  S.  458,  and  Jerrold  Electronics  Corp.  v.  United 
States,  365  U.  S.  567.  However,  a  detailed  analysis  of  the  scope  and 
purposes  of  the  1950  amendments  was  unnecessary  to  our  disposition 
of  the  issues  raised  in  those  cases. 
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alone  were  introduced  for  consideration  by  the  Congress, 
and  full  public  hearings  on  proposed  amendments  were 
held  in  tiiree  separate  sessions.*"  In  the  light  of  this 
extensive  legislative  attention  to  tKe  measure,  and  the 
broad,  general  language  finally  selected  by  Congress  for 
the  expression  of  its  will,  we  think  it  appropriate  to 
review  the  history  of  the  amended  Act  in  determining 
whether  the  judgment  of  the  court  below  was  consistent 
with  the  intent  of  the  legislature.  See  United  States  v. 
E.  I.  du  Pont  de  Nemours  &  Co.,  353  U.  S.  586,  591-592; 
Schwegmann  Bros.  v.  Calvert  Distillers  Corp.,  341  U.  S. 
384,  390-395;  Federal  Trade  Comm'n  v.  Morton  Salt  Co., 
334  U.  S.  37,  4a-46,  49;  Com  Products  Refining  Co.  v. 
Federal  Trade  Comm'n,  324  U.  S.  726,  734r-737. 

As  enacted  in  1914,  §  7  of  the  original  Clayton  Act  pro- 
hibited the  acquisition  by  one  corporation  of  the  stock 
of  another  corporation  when  such  acquisition  would 
result  in  a  substantial  lessening  of  competition  between 
the  acquiring  and  the  acquired  companies,  or  tend  to 


"S.  2277,  67th  Cong.,  1st  Sess.  (1921) ;  H.  R.  7371,  S.  2549,  75th 
Cong.,  Ist  Sess.  (1937);  H.  R.  10176,  S.  3345,  75th  Cong.,  2d  Sess. 
(1938);  H.  R.  1517,  S.  577,  78th  Cong.,  1st  Sess.  (1943);  H.  R. 
2357,  H.  R.  4519,  H.  R.  4810,  S.  615,  79th  Cong.,  1st  Sess.  (1945) ; 
H.  R.  5535,  79th  Cong.,  2d  Sess.  (1946) ;  H.  R.  515,  H.  R.  3736,  S.  104, 
80th  Cong.,  1st  Sess.  (1947) ;  H.  R.  7024,  80th  Cong.,  2d  Sess.  (1948) ; 
H.  R.  988,  H.  R.  1240,  H.  R.  2006,  H.  R.  2734,  S.  56,  81st  Cong.,  1st 
Sess.  (1949). 

Pubhc  hearings  were  held  on  H.  R.  2357,  79th  Cong.,  1st  Sess. 
(1945) ;  S.  104,  80th  Cong.,  Ist  Sess.  (1947) ;  H.  R.  515,  80th  Cong., 
Ist  Sess.  (1947),  and  H.  R.  2734, 81st  Cong.,  1st  Sess.  (1949-1950). 

For  reviews  of  the  legislative  history  of  the  amendments,  see  Notes, 
52  Col.  L.  Rev.  766  (1952) ;  46  lU.  L.  Rev.  444  (1951) ;  Bok,  Section  7 
of  the  Clayton  Act  and  the  Merging  of  Law  and  Economics,  74  Harv. 
L.  Rev.  226,  233-238  (1960);  Handler  and  Robinson,  A  Decade  of 
Administration  of  the  Celler-Kefauver  Antimerger  Act,  61  Col.  L. 
Rev.  629,  652-674  (1961);  Martin,  Mergers  and  the  Clayton  Act 
221-310  (1959). 
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create  a  monopoly  in  any  line  of  commerce.  The  Act 
did  not,  by  its  explicit  terms,  or  as  construed  by  this 
Court,  bar  the  acquisition  by  one  corporation  of  the 
assets  of  another.^®  Nor  did  it  appear  to  preclude  the 
acquisition  of  stock  in  any  corporation  other  than  a 
direct  competitor.^*  Although  proponents  of  the  1950 
amendments  to  the  Act  suggested  that  the  terminology 
employed  in  these  provisions  was  the  result  of  accident 
or  an  unawareness  that  the  acquisition  of  assets  could 
be  as  inimical  to  competition  as  stock  acquisition,  a 
review  of  the  legislative  history  of  the  original  Clayton 
Act  fails  to  support  such  views.*^  The  possibility  of  asset 
acquisition  was  discussed,^^  but  was  not  considered  impor- 


*®See  Arrow-Hart  &  Hegeman  Electric  Co.  v.  Federal  Trade 
Comm%  291  U.  S.  587;  Federal  Trade  Comm'n  v.  Western  Meat  Co., 
272  U.  S.  554.  See  also  United  States  v.  Celanese  Corp.,  91  F.  Supp. 
14  (D.  C.  S.  D.  N.  Y.) ;  1  F.  T.  C.  541-542;  33  Op.  Atty.  Gen.  225, 241. 

21  This  was  the  manner  in  which  the  Federal  Trade  Commission  had 
viewed  the  prohibitions  of  original  §7.  See  F.  T.  C.  Ann.  Rep. 
6-7  (1929) ;  Statement  by  General  Counsel  KeUey  in  Hearings  before 
Subcommittee  3  of  the  House  Committee  on  the  Judiciary  on  H.  R. 
2734,  81st  Cong.,  1st  Sess.  (hereinafter  cited  as  H.  R.  Hearings  on 
H.  R.  2734)  38.  However,  we  have  held,  since  the  adoption  of  the 
1950  amendments,  that  such  a  construction  of  §7  was  incorrect. 
United  States  v.  E.  I.  du  Pont  de  Nemours  <fe  Co.,  353  U.  S.  586. 

^2  For  expressions  of  this  questionable  view  of  the  background  of 
the  original  Act  see  F.  T.  C,  The  Merger  Movement:  A  Summar>' 
Report  2  (1948);  testimony  of  then  Representative  Kefauver,  in 
Hearings  before  Subcommittee  2  of  the  House  Committee  on  the 
Judiciary  on  H.  R.  515,  80th  Cong.,  1st  Sess.  (hereinafter  cited  as 
Hearings  on  H.  R.  515)  4-5;  remarks  of  Senator  O'Mahoney,  96 
Cong.  Rec.  16443;  H.  R.  Rep.  No.  1191,  8l8t  Cong.,  1st  Sess.  4-5. 
For  a  critique  of  this  understanding  of  the  Act  see  United  States  v. 
E.  I.  du  Pont  de  Nemours  &  Co.,  353  U.  S.  586,  613-615  (dissent), 
and  reviews  cited  in  note  19,  supra. 

"  See  51  Cong.  Rec.  14255,  14316.  14456-14457  (remarks  of  Sena- 
tors Chilton,  Cummins,  Colt,  Reed).  An  amendment  offered  during 
the  Senate's  floor  debate  by  Senator  Cummins  would  have  precluded 
the  acquisition  by  one  corporation  of  the  stock  "or  any  other  means 

663026  0-62-24 
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tant  to  an  Act  then  conceived  to  be  directed  primarily  at 
the  development  of  holding  companies  and  at  the  secret 
acquisition  of  competitors  through  the  purchase  of  all  or 
parts  of  such  competitors'  stock." 

It  was,  however,  not  long  before  the  Federal  Trade 
Commission  recognized  deficiencies  in  the  Act  as  first 
enacted.  Its  Annual  Reports  frequently  suggested 
amendments,  principally  along  two  lines:  first,  to  "plug 
the  loophole"  exempting  asset  acquisitions  from  coverage 
under  the  Act,  and  second,  to  require  companies  propos- 
ing a  merger  to  give  the  Commission  prior  notification 
of  their  plans."  The  Final  Report  of  the  Temporary 
National  Economic  Committee  also  recommended  changes 
focusing  on  these  two  proposals."  Hearings  were  held  on 
some  bills  incorporating  either  or  both  of  these  changes 
but,  prior  to  the  amendments  adopted  in  1950,  none 
reached  the  floor  of  Congress  for  plenary  consideration. 
Although  the  bill  that  was  eventually  to  become  amended 
§  7  was  confined  to  embracing  within  the  Act's  terms  the 


of  control  or  participation  in  the  control"  of  two  or  more  other 
corporations  carrying  on  business  of  the  same  kind  or  competitive  in 
character.  The  amendment  was  not  directed  at  asset  acquisitions 
specifically  and  was,  in  any  event,  overwhelmingly  defeated.  51 
Cong.  Rec.  14315,  14473-14476. 

"  See  51  Cong.  Rec.  9073-9074,  9271,  14226,  14254,  14316,  14420, 
14465-14466  (remarks  of  Representatives  Webb  and  Carlin  and  Sen- 
ators Reed,  Cummins  and  Poindexter) ;  H.  R.  Rep.  No.  627,  63d 
Cong.,  2d  Sess.  17;  S.  Rep.  No.  698,  63d  Cong.,  2d  Sess.  13. 

"See  F.  T.  C.  Ann.  Rep.  for  1928,  19;  id.  for  1929,  at  6,  59;  id. 
for  1930,  at  50-51 ;  id.  for  1935,  at  16,  48;  id.  for  1936,  at  48;  id.  for 
1937,  at  15;  id.  for  1938,  at  11,  19,  29;  id.  for  1939,  at  14,  16;  id.  for 
1940,  at  12-13;  id.  for  1941,  at  19-20;  id.  for  1942,  at  9;  icf.  for  1943, 
at  9;  id.  for  1944,  at  8;  id.  for  1945,  at  8-9;  id.  for  1946,  at  12;  id. 
for  1947,  at  12;  id.  for  1948,  at  11, 16.  The  Conmiission  has  continued 
unsuccessfully  to  urge  adoption  of  the  prior  notification  provision. 
See  id.  for  1958,  at  7;  id.  for  1960,  at  12. 

2*  Temporary  National  Economic  Committee,  Final  Report  and 
Recommendations,  S.  Doc.  No.  35,  77th  Cong.,  1st  Sess.  38-40  (1941). 
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acquisition  of  assets  as  well  as  stock,  in  the  course  of  the 
hearings  conducted  in  both  the  Eightieth  and  Eighty-first 
Congresses,  a  more  far-reaching  examination  of  the  pur- 
poses and  provisions  of  §  7  was  undertaken.  A  review  of 
the  legislative  history  of  these  amendments  provides  no 
unmistakably  clear  indication  of  the  precise  standards 
the  Congress  wished  the  Federal  Trade  Commission  and 
the  courts  to  apply  in  judging  the  legality  of  particular 
mergers.  However,  sufficient  expressions  of  a  consistent 
point  of  view  may  be  found  in  the  hearings,  committee 
reports  of  both  the  House  and  Senate  and  in  floor  debate 
to  provide  those  charged  with  enforcing  the  Act  with  a 
usable  frame  of  reference  within  which  to  evaluate  any 
given  merger. 

The  dominant  theme  pervading  congressional  consid- 
eration of  the  1950  amendments  was  a  fear  of  what  was 
considered  to  be  a  rising  tide  of  economic  concentration 
in  the  American  economy.  Apprehension  in  this  regard 
was  bolstered  by  the  publication  in  1948  of  the  Federal 
Trade  Commission's  study  on  corporate  mergers.  Sta- 
tistics from  this  and  other  current  studies  were  cited  as 
evidence  of  the  danger  to  the  American  economy  in  un- 
checked corporate  expansions  through  mergers.^^  Other 
considerations  cited  in  support  of  the  bill  were  the  desir- 


*^  F.  T.  C,  The  Present  Trend  of  Corporate  Mergers  and  Acquisi- 
tions, reprinted  in  Hearings  on  H.  R.  515,  at  300-317;  F.  T.  C,  The 
Merger  Movement:  A  Summary  Report,  passim;  95  Cong.  Rec. 
11500-11507;  96  Cong.  Rec.  16433,  16444,  16457;  S.  Rep.  No.  1775, 
Slst  Cong.,  2d  Sess.  3.  The  House  Report  on  the  amendments 
summarized  its  view  of  the  situation: 

"That  the  current  merger  movement  [during  the  years  1940-1947] 
has  had  a  significant  effect  on  the  economy  is  clearly  revealed  by  the 
fact  that  the  asset  value  of  the  companies  which  have  disappeared 
through  mergers  amounts  to  5.2  billion  dollars,  or  no  less  than  5.5 
percent  of  the  total  assets  of  all  manufacturing  corporations — a  sig- 
nificant segment  of  the  economy  to  be  swallowed  up  in  such  a  short 
period  of  time."    H.  R.  Rep.  No.  1191,  Slst  Cong.,  1st  Sess.  3. 
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ability  of  retaining  "local  control"  over  industry  and 
the  protection  of  small  businesses.^*  Throughout  the 
recorded  discussion  may  be  found  examples  of  Congress' 
fear  not  only  of  accelerated  concentration  of  economic 
power  on  economic  grounds,  but  also  of  the  threat  to  other 
values  a  trend  toward  concentration  was  thought  to  pose. 

What  were  some  of  the  factors,  relevant  to  a  judgment 
as  to  the  validity  of  a  given  merger,  specifically  discussed 
by  Congress  in  redrafting  §  7? 

First,  there  is  no  doubt  that  Congress  did  wish  to  ''plug 
the  loophole"  and  to  include  within  the  coverage  of  the 
Act  the  acquisition  of  assets  no  less  than  the  acquisition 
of  stock.** 


"See,  e.  g.,  95  Cong.  Rec.  11486,  11489,  11494-11495,  11498;  96 
Cong.  Rec.  16444, 16448, 16450, 16452, 16503  (remarks  by  the  cospon- 
flors  of  the  amendments,  Representative  Celler  and  Senator  Kefauver, 
and  by  Representatives  Bryson,  Keating  and  Patman  and  Senators 
Murray  and  Aiken) .  Cf .  United  States  v.  Aluminum  Co,  of  America, 
148  F.  2d  416,  429  (C.  A.  2d  Qr.,  per  Learned  Hand,  J.) :  "Through- 
out the  history  of  these  [antitrust]  statutes  it  has  been  constantly 
assumed  that  one  of  their  purposes  was  to  perpetuate  and  preserve, 
for  its  own  sake  and  in  spite  of  possible  cost,  an  organization  of 
industry  in  small  units  which  can  effectively  compete  with  each  other." 

"Virtually  every  member  of  Congress  who  spoke  in  support  of 
the  amendments,  indicated  that  this  aspect  of  the  legislation  was  its 
sahent  characteristic.  Representative  Kefauver,  one  of  the  Act's 
sponsors,  testified,  "The  bill  is  not  complicated.  It  proposes  simply 
to  plug  the  loophole  in  sections  7  and  11  of  the  Clayton  Act."  Hear- 
ings on  H.  R.  515,  at  4.  The  Senate  Report  on  the  measure  finally 
adopted  summarized  the  "Purpose"  of  the  amendment  with  this 
single  paragraph: 

"The  purpose  of  the  proposed  legislation  is  to  prevent  corporations 
from  acquiring  another  corporation  by  means  of  the  acquisition  of  its 
assets,  whereunder  [sic]  the  present  law  it  is  prohibited  from  acquir- 
ing the  stock  of  said  corporation.  Since  the  acquisition  of  stock  is 
significant  chiefly  because  it  is  likely  to  result  in  control  of  the  under- 
lying assets,  failure  to  prohibit  direct  purchase  of  the  same  assets  has 
been  inconsistent  and  paradoxical  as  to  the  over-all  effect  of  existing 
law."    S.  Rep.  No.  1775,  81st  Cong.,  2d  Sess.  2. 
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Second,  by  the  deletion  of  the  "acquh-ing-acquired" 
language  in  the  original  text,'®  it  hoped  to  make  plain  that 
§  7  applied  not  only  to  mergers  between  actual  competi- 
tors, but  also  to  vertical  and  conglomerate  mergers  whose 
effect  may  tend  to  lessen  competition  in  any  line  of 
commerce  in  any  section  of  the  country." 

Third,  it  is  apparent  that  a  keystone  in  the  erection  of 
a  barrier  to  what  Congress  saw  was  the  rising  tide  of 
economic  concentration,  was  its  provision  of  authority  for 
arresting  mergers  at  a  time  when  the  trend  to  a  lessening 
of  competition  in  a  line  of  commerce  was  still  in  its  incip- 
iency.  Congress  saw  the  process  of  concentration  in 
American  business  as  a  dynamic  force;  it  sought  to  assure 
the  Federal  Trade  Commission  and  the  courts  the  power 


»®The  deletion  of  the  "acquiring-acquired"  test  was  the  direct 
result  of  an  amendment  offered  by  the  Federal  Trade  Conunission.  In 
presenting  the  proposed  change,  Conmiission  Counsel  Kelley  made  the 
following  points:  this  Court's  decisions  had  implied  that  the  effect  on 
competition  between  the  parties  to  the  merger  was  not  the  only  test 
of  the  illegality  of  a  stock  merger;  the  Court  had  applied  Sherman  Act 
tests  to  Clayton  Act  cases  and  thus  judged  the  effect  of  a  merger  on 
the  industry  as  a  whole ;  this  incorporation  of  Sherman  Act  tests,  with 
the  accompanying  "rule  of  reason,"  was  inadequate  for  reaching  some 
mergers  which  the  Commission  felt  were  not  in  the  public  interest: 
and  the  new  amendment  proposed  a  middle  ground  between  what 
appeared  to  be  an  overly  restrictive  test  insofar  as  mergers  between 
competitors  were  concerned,  and  what  appeared  to  the  Conunission 
to  be  an  overly  lenient  test  insofar  as  all  other  mergers  were  con- 
cerned. Congressman  Kefauver  supported  this  amendment  and  the 
Conunission's  proposal  was  then  incorporated  into  the  bill  which  was 
eventually  adopted  by  the  Congress.  See  Hearings  on  H.  R.  515,  at 
23,  117-119,  238-240,  259;  Hearings  before  a  Subcommittee  of  the 
Senate  Judiciary  Committee  on  H.  R.  2734,  81st  Cong.,  1st  Sess. 
(hereinafter  cited  as  S.  Hearings  on  H.  R.  2734)  147. 

3*  That  §  7  was  intended  to  apply  to  all  mergers — ^horizontal,  ver- 
tical or  conglomerate — was  specifically  reiterated  by  the  House  Report 
on  the  final  bill.  H.  R.  Rep.  No.  1191, 81st  Cong.,  1st  Sess.  11.  And 
see  note  21,  supra. 
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to  brake  this  force  at  its  outset  and  before  it  gathered 
momentum.'* 

Fourth,  and  closely  related  to  the  third,  Congress 
rejected,  as  inappropriate  to  the  problem  it  sought  to 
remedy,  the  application  to  §  7  cases  of  the  standards  for 
judging  the  legality  of  business  combinations  adopted  by 
the  courts  in  dealing  with  cases  arising  under  the  Sherman 
Act,  and  which  may  have  been  applied  to  some  early  cases 
arising  under  original  §  7." 

'*That  §7  of  the  Cla3rton  Act  was  intended  to  reach  incipient 
monopolies  and  trade  restraints  outside  the  scope  of  the  Sherman 
Act  was  explicitly  stated  in  the  Senate  Report  on  the  original  Act. 
S.  Rep.  No.  698,  63d  Cong.,  2d  Sess.  1.  See  United  States  v.  E.  L 
du  Pont  de  Nemours  &  Co,,  353  U.  S.  586,  589.  This  theme  was 
reiterated  in  congressional  consideration  of  the  amendments  adopted 
in  1950,  and  found  expression  in  the  final  House  and  Senate  Reports 
on  the  measure.  H.  R.  Rep.  No.  1191,  81st  Cong.,  1st  S^s.  8 
("Acquisitions  of  stock  or  assets  have  a  cumulative  effect,  and  control 
of  the  market  .  .  .  may  be  achieved  not  in  a  single  acquisition  but  as 
the  result  of  a  series  of  acquisitions.  The  bill  is  intended  to  permit 
intervention  in  such  a  cumulative  process  when  the  effect  of  an 
acquisition  may  be  a  significant  reduction  in  the  vigor  of  competi- 
tion."); S.  Rep.  No.  1775,  Slst  Cong.,  2d  Sess.  4-5  ("The  intent 
here  ...  is  to  cope  with  monopolistic  tendencies  in  their  incipiency 
and  well  before  they  have  attained  such  effects  as  would  justify  a 
Sherman  Act  proceeding.").  And  see  F.  T.  C,  The  Merger  Move- 
ment: A  Summary  Report  6-7. 

''The  Report  of  the  House  Judiciary  Committee  on  H.  R.  515 
recommended  the  adoption  of  tests  more  stringent  than  those  in  the 
Sherman  Act.  H.  R.  Rep.  No.  596,  80th  Cong.,  1st  Sess.  7.  A 
vigorous  minority  thought  no  new  legislation  was  needed.  Id.,  at 
11-18.  Between  the  issuance  of  this  Report  and  the  Committee's 
subsequent  consideration  of  H.  R.  2734,  this  Court  had  decided 
United  States  v.  Columbia  Steel  Co.,  334  U.  S.  495,  which  some 
understood  to  indicate  that  existing  law  might  be  inadequate  to 
prevent  mergers  that  had  substantially  lessened  competition  in  a 
section  of  the  country,  but  which,  nevertheless,  had  not  risen  to  the 
level  of  those  restraints  of  trade  or  monopoly  prohibited  by  the  Sher- 
man Act.    See  96  Cong.  Rec.  16502  (remarks  of  Senator  Kefauver) ; 
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Fifth,  at  the  same  time  that  it  sought  to  create  an  effec- 
tive tool  for  preventing  all  mergers  having  demonstrable 
anticompetitive  effects,  Congress  recognized  the  stimu- 
lation to  competition  that  might  flow  from  particular 
mergers.  When  concern  as  to  the  Act's  breadth  was 
expressed,  supporters  of  the  amendments  indicated  that  it 
would  not  impede,  for  example,  a  merger  between  two 
small  companies  to  enable  the  combination  to  compete 
more  effectively  with  larger  corporations  dominating  the 
relevant  market,  nor  a  merger  between  a  corporation 
which  is  financially  healthy  and  a  failing  one  which  no 
longer  can  be  a  vital  competitive  factor  in  the  market.** 


H.  R.  Rep.  No.  1191,  Slst  Cong.,  1st  Sess.  10-11.  Numerous  other 
statements  by  Congressmen  and  Senators  and  by  representatives  of 
the  Federal  Trade  Commission,  the  Department  of  Justice  and  the 
President's  Council  of  Economic  Adyisors  were  made  to  the  Congress 
suggesting  that  a  standard  of  illegality  stricter  than  that  imposed  by 
the  Sherman  Act  was  needed.  See,  e.  g,,  H.  R.  Hearings  on  H.  R. 
2734,  at  13,  29,  41,  117;  S.  Hearings  on  H.  R.  2734,  at  22,  23,  47,  66, 
319.  The  House  Judiciary  Conmiittee's  1949  Report  supported  this 
concept  unanimously  although  five  of  the  nine  members  who  had  dis- 
sented two  years  earlier  in  H.  R.  Rep.  No.  596  were  still  serving  on 
the  Committee.  H.  R.  Rep.  No.  1191,  Slst  Cong.,  1st  Sess.  7-8.  The 
Senate  Report  was  explicit :  "The  committee  wish  to  make  it  clear  that 
the  bill  is  not  intended  to  revert  to  the  Sherman  Act  test.  The  intent 
here  ...  is  to  cope  with  monopohstic  tendencies  in  their  incipiency 
and  well  before  they  have  attained  such  effects  as  would  justify  a 
Sherman  Act  proceeding.  .  .  .  [The]  various  additions  and  dele- 
tions— some  strengthening  and  others  weakening  the  bill — are  not  con- 
flicting in  purpose  and  effect.  They  merely  are  different  steps  toward 
the  same  objective,  namely,  that  of  framing  a  bill  which,  though 
dropping  portions  of  the  so-called  Clayton  Act  test  that  have  no 
economic  significance  [the  reference  would  appear  to  be  primarily  to 
the  "acquiring-acquired"  standard  of  the  original  Act],  reaches  far 
beyond  the  Sherman  Act."  S.  Rep.  No.  1775,  Slst  Cong.,  2d  Sess.  4-5. 
"  As  to  small  company  mergers,  see  H.  R.  Hearings  on  H.  R.  2734, 
at  41,  117;  S.  Hearings  on  H.  R.  2734,  at  6,  51 ;  95  Cong.  Rec.  114S6, 
114S8,  11506;  96  Cong.  Rec.  16436;  H.  R.  Rep.  No.  1191,  Slst  Cong., 
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The  deletion  of  the  word  "community"  in  the  original 
Act's  description  of  the  relevant  geographic  market  is 
another  illustration  of  Congress'  desire  to  indicate  that 
its  concern  was  with  the  adverse  effects  of  a  given 
merger  on  competition  only  in  an  economically  signifi- 
cant "section"  of  the  country.'*  Taken  as  a  whole,  the 
legislative  history  illuminates  congressional  concern  with 
the  protection  of  competition,  not  competitors,  and  its 
desire  to  restrain  mergers  only  to  the  extent  that  such 
combinations  may  tend  to  lessen  competition. 

Sixth,  Congress  neither  adopted  nor  rejected  specifi- 
cally any  particular  tests  for  measuring  the  relevant  mar- 
kets, either  as  defined  in  terms  of  product  or  in  terms  of 
geographic  locus  of  competition,  within  which  the  anti- 


Ist  Sess.  6-^;  S.  Rep.  No.  1775, 81st  Cong.,  2d  Sess.  4.  As  to  mergers 
with  failing  companies,  see  S.  Hearings  on  H.  R.  2734,  at  115,  134- 
135,  198;  96  Cong.  Rec.  16435,  16444;  H.  R.  Rep.  No.  1191,  supra, 
at  6;  S.  Rep.  No.  1775,  supra,  at  7. 

'5  The  Federal  Trade  Commission's  amendment,  see  note  30,  supra, 
included  the  phrase  "where  ...  in  any  section,  community,  or  trade 
area,  there  is  reasonable  probability  that  the  effect  of  such  acquisition 
may  be  to  substantially  lessen  competition."  Congressman  Kefauver 
urged  deletion  of  the  word  "community"  on  the  ground  that  it  might 
suggest,  for  example,  that  a  merger  between  two  small  filling  stations 
in  a  section  of  a  city  was  proscribed.  Hearings  on  H.  R.  515,  at  260. 
And  see  also  96  Cong.  Rec.  16453.  The  fear  of  hteral  prohibition  of 
all  but  de  minimis  mergers  through  the  use  of  the  word  "community" 
was  also  cited  by  the  Senate  Report  as  the  basis  for  its  retention 
solely  of  the  word  "section."  S.  Rep.  No.  1775,  81st  Cong.,  2d  Sess.  4. 
The  reference  to  "trade  area"  was  deleted  as  redundant,  when  it 
became  clear  that  the  "section"  of  the  count r>'  to  which  the  Act  was  to 
apply,  referred  not  to  a  definite  geographic  area  of  the  countr>%  but 
rather  the  geographic  area  of  effective  competition  in  the  relevant  line 
of  commerce.  See  S.  Hearings  on  H.  R.  2734,  at  38-52,  66-84,  101- 
102,  132,  133,  144,  145;  H.  R.  Rep.  No.  1191,  81st  Cong.,  1st  Sess.  8; 
S.  Rep.  No.  1775,  81st  Cong.,  2d  Sess.  4, 5-6.  The  Senate  Report  cited 
with  approval  the  definition  of  the  market  employed  by  the  Court  in 
Standard  Oil  Co.  of  California  v.  United  States,  337  U.  S.  293, 299  n.  5. 
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competitive  effects  of  a  merger  were  to  be  judged.  Nor 
did  it  adopt  a  definition  of  the  word  ''substantially," 
whether  in  quantitative  terms  of  sales  or  assets  or  market 
shares  or  in  designated  qualitative  terms,  by  which  a 
merger's  effects  on  competition  were  to  be  measured.'* 

Seventh,  while  providing  no  definite  quantitative  or 
qualitative  tests  by  which  enforcement  agencies  could 
gauge  the  effects  of  a  given  merger  to  determine  whether 
it  may  ''substantially"  lessen  competition  or  tend  toward 
monopoly,  Congress  indicated  plainly  that  a  merger  had 
to  be  functionally  viewed,  in  the  context  of  its  particular 

**The  House  Report  on  H.  R.  2734  stated  that  two  tests  of 
illegality  were  included  in  the  proposed  Act:  whether  the  merger 
substantially  lessened  competition  or  tended  to  create  a  monopoly. 
It  stated  that  such  effects  could  be  perceived  through  findings,  for 
example,  that  a  whole  or  material  part  of  the  competitive  activity  of 
an  enterprise,  which  had  been  a  substantial  factor  in  competition,  had 
been  eliminated;  that  the  relative  size  of  the  acquiring  corporation 
had  increased  to  such  a  point  that  its  advantage  over  competitors 
threatened  to  be  "decisive";  that  an  "undue"  number  of  competing 
enterprises  had  been  eliminated;  or  that  buyers  and  sellers  in  the  rele- 
vant market  had  established  relationships  depriving  their  rivals  of 
a  fair  opportunity  to  compete.  H.  R.  Rep.  No.  1191,  81st  Cong., 
Ist  Sess.  8.  Each  of  these  standards,  couched  in  general  language, 
reflects  a  conscious  avoidance  of  exclusively  mathematical  tests  even 
though  the  case  of  Standard  Oil  Co.  of  California  v.  United  States, 
337  U.  S.  293,  said  to  have  created  a  "quantitative  substantiality" 
test  for  suits  arising  under  §  3  of  the  Clayton  Act,  was  decided  while 
Congress  was  considering  H.  R.  2734.  Some  discussion  of  the  appli- 
cability of  this  test  to  §  7  cases  ensued,  see,  e.  g.,  S.  Hearings  on  H.  R. 
2734,  at  31-32,  169-172;  S.  Rep.  No.  1775,  81st  Cong.,  2d  Sess.  21; 
96  Cong.  Rec.  16443,  but  this  aspect  of  the  Standard  OH  decision  was 
neither  specifically  endorsed  nor  impugned  by  the  bill's  supporters. 
However,  the  House  Judiciary  Committee's  Report,  issued  two  months 
after  Standard  Oil  had  been  decided,  remarked  that  the  tests  of 
illegality  under  the  new  Act  were  intended  to  be  "similar  to  those 
which  the  courts  have  applied  in  interpreting  the  same  language  as 
used  in  other  sections  of  the  Clayton  Act."  H.  R.  Rep.  No.  1191, 
8l8t  Cong.,  1st  Sess.  8. 
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industry."  That  is,  whether  the  consolidation  was  to 
take  place  in  an  industry  that  was  fragmented  rather  than 
concentrated,  that  had  seen  a  recent  trend  toward  domi- 
nation by  a  few  leaders  or  had  remained  fairly  consistent 
in  its  distribution  of  market  shares  among  the  participat- 
ing companies,  that  had  experienced  easy  access  to  mar- 
kets by  suppliers  and  easy  access  to  suppliers  by  buyers 
or  had  witnessed  foreclosure  of  business,  that  had  wit- 
nessed the  ready  entry  of  new  competition  or  the  erection 
of  barriers  to  prospective  entrants,  all  were  aspects,  vary- 
ing in  importance  with  the  merger  under  consideration, 
which  would  properly  be  taken  into  account." 


*''  A  number  of  the  supporters  of  the  amendments  voiced  their  con- 
cern that  passage  of  the  bill  would  amount  to  locking  the  bam  door 
after  most  of  the  horses  had  been  stolen,  but  uiged  approval  of  the 
measure  to  prevent  the  theft  of  those  still  in  the  bam.  Which  was 
to  say  that,  if  particular  industries  had  not  yet  been  subject  to  the 
congressionally  perceived  trend  toward  concentration,  adoption  of 
the  amendments  was  urged  as  a  way  of  preventing  the  trend  from 
reaching  those  industries  as  yet  unaffected.  See,  e.  g.,  95  Cong.  Rec. 
11489,  11494,  11498  (remarks  of  Representatives  Keating,  Yates, 
Patman);  96  Cong.  Rec.  16444  (remarks  of  Senators  O'Mahoney, 
Murray) . 

'®  Subsequent  to  the  adoption  of  the  1950  amendments,  both  the 
Federal  Trade  Commission  and  the  courts  have,  in  the  light  of  Con- 
gress' expressed  intent,  recognized  the  relevance  and  importance  of 
economic  data  that  places  any  given  merger  under  consideration 
within  an  industry  framework  almost  inevitably  unique  in  every  case. 
Statistics  reflecting  the  shares  of  the  market  controlled  by  the  indus- 
try leaders  and  the  parties  to  the  merger  are,  of  course,  the  primar>' 
index  of  market  power;  but  only  a  further  examination  of  the  par- 
ticular market — ^its  structure,  history  and  probable  future — can  pro- 
vide the  appropriate  setting  for  judging  the  probable  anticompetitive 
effect  of  the  merger.  See,  e.  g.,  Pillsbury  Mills,  Inc.,  50  F.  T.  C.  555 ; 
United  States  v.  Bethlehem  Steel  Corp.,  168  F.  Supp.  576  (D.  C. 
S.  D.  N.  Y.) ;  United  States  v.  Jerrold  Electronics  Corp.,  187  F.  Supp. 
545  (D.  C.  E.  D.  Pa.),  aff'd,  365  U.  S.  567.  And  see  U.  S.  Atty. 
Gen.  Nat.  Comm.  to  Study  the  Antitrust  Laws,  Report  126  (1955). 
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Eighth,  CJongress  used  the  words  "may  he  substan- 
tially to  lessen  competition"  (emphasis  supplied),  to 
indicate  that  its  concern  was  with  probabilities,  not 
certainties.*'  Statutes  existed  for  dealing  with  clear-cut 
menaces  to  competition;  no  statute  was  sought  for  deal- 
ing with  ephemeral  possibilities.  Mergers  with  a  prob- 
able anticompetitive  effect  were  to  be  proscribed  by  this 
Act. 

It  is  against  this  background  that  we  return  to  the  case 
before  us. 

IV. 

The' Vertical  Aspects  of  the  Merger. 

Economic  arrangements  between  companies  standing 
in  a  supplier-customer  relationship  are  characterized  as 
"vertical."  The  primary  vice  of  a  vertical  merger  or 
other  arrangement  tying  a  customer  to  a  supplier  is  that, 

*'  In  the  course  of  both  the  Committee  hearings  and  floor  debate, 
attention  was  occasionally  focused  on  the  issue  of  whether  "possible/' 
"probable"  or  "certain"  anticompetitive  effects  of  a  proposed  merger 
would  have  to  be  proven  to  establish  a  violation  of  the  Act.  Language 
was  quoted  from  prior  decisions  of  the  Court  in  antitrust  cases  in 
which  each  of  these  interpretations  of  the  word  "may"  was  sug- 
gested as  appropriate.  H.  R.  Hearings  on  H.  R.  2734,  at  74;  S. 
Hearings  on  H.  R.  2734,  at  32,  33,  160-168;  96  Cong.  Rec.  16453, 
16502.  The  final  Senate  Report  on  the  question  was  explicit  on  the 
point: 

"The  use  of  these  words  ["may  be"]  means  that  the  bill,  if  enacted, 
would  not  apply  to  the  mere  possibility  but  only  to  the  reasonable 
probabihty  of  the  prescribed  [sic]  effect  ....  The  words  'may 
be'  have  been  in  section  7  of  the  Clayton  Act  since  1914.  The 
concept  of  reasonable  probability  conveyed  by  these  words  is  a  neces- 
sary element  in  any  statute  which  seeks  to  arrest  restraints  of  trade 
in  their  incipiency  and  before  they  develop  into  full-fledged  restraints 
violative  of  the  Sherman  Act.  A  requirement  of  certainty  and 
actuality  of  injury  to  competition  is  incompatible  with  any  effort  to 
supplement  the  Sherman  Act  by  reaching  incipient  restraints."  S. 
Rep.  No.  1775,  81st  Cong.,  2d  Sess.  6.  See  also  51  Cong.  Rec.  14464 
(remarks  of  Senator  Reed). 
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by  foreclosing  the  competitors  of  either  party  from  a  seg- 
ment of  the  market  otherwise  open  to  them,  the  arrange- 
ment may  act  as  a  "clog  on  competition,"  Standard  Oil 
Co.  of  California  v.  United  States,  337  U.  S.  293,  314, 
which  "deprive  [s]  . . .  rivals  of  a  fair  opportunity  to  com- 
pete." *^  H.  R.  Rep.  No.  1191,  81st  Cong.,  1st  Sess.  8. 
Every  extended  vertical  arrangement  by  its  very  nature, 
for  at  least  a  time,  denies  to  competitors  of  the  supplier 
the  opportunity  to  compete  for  part  or  all  of  the  trade  of 
the  customer-party  to  the  vertical  arrangement.  How- 
ever, the  Cla3rton  Act  does  not  render  unlawful  all  such 
vertical  arrangements,  but  forbids  only  those  whose  effect 
"may  be  substantially  to  lessen  competition,  or  to  tend  to 
create  a  monopoly"  "in  any  line  of  commerce  in  any  sec- 
tion of  the  country."    Thus,  as  we  have  previously  noted, 

"[d]etermination  of  the  relevant  market  is  a  nec- 
essary predicate  to  a  finding  of  a  violation  of  the 
Cla3rton  Act  because  the  threatened  monopoly  must 
be  one  which  will  substantially  lessen  competition 
'within  the  area  of  effective  competition.'  Substan- 
tiality can  be  determined  only  in  terms  of  the  market 
affected."  *^ 

The  "area  of  effective  competition"  must  be  determined 
by  reference  to  a  product  market  (the  "line  of  commerce") 
and  a  geographic  market  (the  "section  of  the  country"). 


*®  In  addition,  a  vertical  merger  may  disrupt  and  injure  competi- 
tion when  those  independent  customers  of  the  supplier  who  are  in 
competition  with  the  merging  customer,  are  forced  either  to  stop 
handling  the  suppher's  lines,  thereby  jeopardizing  the  goodwill  they 
have  developed,  or  to  retain  the  supplier's  lines,  thereby  forcing  them 
into  competition  with  their  own  supplier.  See  United  States  v. 
Bethlehem  Steel  Corp,,  168  F.  Supp.  576,  613  (D.  C.  S.  D.  N.  Y.). 
See  also  GX  13,  R.  215,  a  letter  from  Sam  Sullivan,  an  independent 
shoe  retailer,  to  Clark  Gamble,  President  of  Brown  Shoe  Co. 

*^  United  States  v.  E,  L  du  Pont  de  Nemours  St  Co,,  353  U.  S.  586, 
593. 
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The  Product  Market. 

The  outer  boundaries  of  a  product  market  are  deter- 
mined by  the  reasonable  interchangeability  of  use  or  the 
cross-elasticity  of  demand  between  the  product  itself  and 
substitutes  for  it.**  However,  within  this  broad  market, 
well-defined  submarkets  may  exist  which,  in  themselves, 
constitute  product  markets  for  antitrust  purposes. 
United  States  v.  E.  I.  du  Pont  de  Nemours  &  Co.,  353 
U.  S.  586,  593-595.  The  boundaries  of  such  a  submarket 
may  be  determined  by  examining  such  practical  indicia 
as  industry  or  public  recognition  of  the  submarket  as  a 
separate  economic  entity,  the  product's  peculiar  char- 
acteristics and  uses,  unique  production  facilities,  distinct 
customers,  distinct  prices,  sensitivity  to  price  changes,  and 
specialized  vendors.*'  Because  §  7  of  the  Clayton  Act 
prohibits  any  merger  which  may  substantially  lessen  com- 
petition "in  any  line  of  commerce"  (emphasis  supplied), 
it  is  necessary  to  examine  the  effects  of  a  merger  in  each 
such  economically  significant  submarket  to  determine  if 
there  is  a  reasonable  probability  that  the  merger  will 
substantially  lessen  competition.  If  such  a  probability  is 
found  to  exist,  the  merger  is  proscribed.** 


*'  The  cross-elasticity  of  production  facilities  may  also  be  an  impor- 
tant factor  in  defining  a  product  market  within  which  a  vertical 
merger  is  to  be  viewed.  Cf.  United  States  v.  Columbia  Steel  Co., 
334  U.  S.  495,  510-511;  United  States  v.  Bethlehem  Steel  Corp.,  168 
F.  Supp.  576,  592  (D.  C.  S.  D.  N.  Y.).  However,  the  District  Court 
made  but  limited  findings  concerning  the  feasibility  of  interchanging 
equipment  in  the  manufacture  of  nonnibber  footwear.  At  the  same 
time,  the  record  supports  the  court's  conclusion  that  indi\ndual  plants 
generally  produced  shoes  in  only  one  of  the  product  lines  the  court 
found  relevant. 

*'  See  generally  Bock,  Mergers  and  Markets,  An  Economic  Analy- 
sis of  Case  Law  25-35  (1960). 

"  United  States  v.  E.  I.  du  Pont  de  Nemours  d-  Co.,  353  U.  S.  586, 
592,  595;  A.  G.  Spalding  Sr  Bros.  v.  Federd  Trade  Common,  301  F. 
2d  585,  603  (C.  A.  3d  Cir.) ;  American  Crystal  Sugar  Co.  v.  Cuban- 
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Appljring  tliese  consid^iitioDS  to  the  present  case,  we 
conclude  tliat  the  record  suppwts  the  District  Court's 
finding  that  the  relevant  lines  of  commerce  are  men's, 
women's,  and  diildren's  shoes.  Tliese  product  lines  are 
recognized  by  the  public;  eadi  line  is  manufactured  in 
separate  plants;  each  has  diaractaistics  peculiar  to  itself 
rendering  it  generally  noncompetitive  witli  the  otliers; 
and  each  is,  of  course,  directed  toward  a  distinct  class  of 
customers. 

Appellant,  however,  contends  that  the  District  Court's 
definitions  fail  to  rec<^nize  sufficiently  "price/quality^' 
and  '"age/sex"  distinctions  in  shoes.  Brown  argues  that 
the  predominantly  medium-iniced  shoes  which  it  manu- 
factures occupy  a  product  market  different  from  the  pre- 
dominantly low-priced  shoes  which  Kinney  sells.  But 
agreement  with  that  argument  would  be  equivalent  to 
holding  that  medium-priced  shoes  do  not  compete  with 
low-priced  shoes.  We  think  the  District  Court  properly 
found  the  facts  to  be  otherwise.  It  would  be  unrealistic 
to  accept  Brown's  contention  that,  for  example,  men's 
shoes  selling  below  $8.99  are  in  a  different  product  market 
from  those  selling  above  $9.00. 

This  is  not  to  say,  however,  that  "price/quality"  dif- 
ferences, where  they  exist,  are  unimportant  in  analyzing  a 
merger;  they  may  be  of  importance  in  determining  the 
likely  effect  of  a  merger.  But  the  boundaries  of  the  rele- 
vant market  must  be  drawn  with  sufficient  breadth  to 
include  the  competing  products  of  each  of  the  merging 
companies  and  to  recognize  competition  where,  in  fact, 
competition  exists.  Thus  we  agree  with  the  District 
Court  that  in  this  case  a  further  division  of  product 
lines  based  on  "price/quality"  differences  would  be 
"unrealistic." 


American  Sugar  Co.,  259  F.  2d  524,  527  (C.  A.  2d  Cir.) ;  United 
States  V.  Betfdehem  Steel  Corp.,  168  F.  Supp.  576,  603  (D.  C.  S.  D. 
N.  Y.).    See  also  note  39,  supra. 
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Brown's  contention  that  the  District  Court's  product 
market  definitions  should  have  recognized  further 
"age/sex"  distinctions  raises  a  different  problem.  Brown's 
sharpest  criticism  is  directed  at  the  District  Court's  find- 
ing that  children's  shoes  constituted  a  single  line  of  com- 
merce. Brown  argues,  for  example,  that  "a  little  boy 
does  not  wear  a  little  girl's  black  patent  leather  pump" 
and  that  "[a]  male  baby  cannot  wear  a  growing  boy's 
shoes."  Thus  Brown  argues  that  "infants'  and  babies'  " 
shoes,  "misses'  and  children's"  shoes  and  "youths'  and 
boys' "  shoes  should  each  have  been  considered  a  separate 
line  of  commerce.  Assuming,  arguendo,  that  little  boys' 
shoes,  for  example,  do  have  suflScient  peculiar  character- 
istics to  constitute  one  of  the  markets  to  be  used  in 
analyzing  the  effects  of  this  merger,  we  do  not  think  that 
in  this  case  the  District  Court  was  required  to  employ 
finer  "age/sex"  distinctions  than  those  recognized  by  its 
classifications  of  "men's,"  "women's,"  and  "children's" 
shoes.  Further  division  does  not  aid  us  in  analyzing  the 
effects  of  this  merger.  Brown  manufactures  about  the 
same  percentage  of  the  Nation's  children's  shoes  (5.8%) 
as  it  does  of  the  Nation's  youths'  and  boys'  shoes  (6.5%), 
of  the  Nation's  misses'  and  children's  shoes  (6.0%)  and  of 
the  Nation's  infants'  and  babies'  shoes  (4.9% ) .  Similarly, 
Kinney  sells  about  the  same  percentage  of  the  Nation's 
children's  shoes  (2%)  as  it  does  of  the  Nation's  youths' 
and  boys'  shoes  (3.1%),  of  the  Nation's  misses'  and  chil- 
dren's shoes  (1.9%),  and  of  the  Nation's  infants'  and 
babies'  shoes  (1.5%).  Appellant  can  point  to  no  advan- 
tage it  would  enjoy  were  finer  divisions  than  those  chosen 
by  the  District  Court  employed.  Brown  manufactures 
significant,  comparable  quantities  of  virtually  every  type 
of  nonrubber  men's,  women's,  and  children's  shoes,  and 
Kinney  sells  such  quantities  of  virtually  every  type  of 
men's,  women's,  and  children's  shoes.  Thus,  whether 
considered  separately  or  together,  the  picture  of  this 
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merger  is  the  same.  We,  therefore,  agree  with  the  District 
Court's  conclusion  that  in  the  setting  of  this  case  to  sub- 
divide the  shoe  market  further  on  the  basis  of  "age/sex" 
distinctions  would  be  "impractical"  and  "unwarranted." 

The  Geographic  Market. 

We  agree  with  the  parties  and  the  District  Court  that 
insofar  as  the  vertical  aspect  of  this  merger  is  concerned, 
the  relevant  geographic  market  is  the  entire  Nation.  The 
relationships  of  product  value,  bulk,  weight  and  consumer 
demand  enable  manufacturers  to  distribute  their  shoes 
on  a  nationwide  basis,  as  Brown  and  Kinney,  in  fact,  do. 
The  anticompetitive  effects  of  the  merger  are  to  be 
measured  within  this  range  of  distribution. 

The  Probable  Effect  of  the  Merger. 

Once  the  area  of  effective  competition  affected  by  a 
vertical  arrangement  has  been  defined,  an  analysis  must 
be  made  to  determine  if  the  effect  of  the  arrangement 
"may  be  substantially  to  lessen  competition,  or  to  tend  to 
create  a  monopoly"  in  this  market. 

Since  the  diminution  of  the  vigor  of  competition  which 
may  stem  from  a  vertical  arrangement  results  primarily 
from  a  foreclosure  of  a  share  of  the  market  otherwise  open 
to  competitors,  an  important  consideration  in  determining 
whether  the  effect  of  a  vertical  arrangement  "may  be 
substantially  to  lessen  competition,  or  to  tend  to  create 
a  monopoly"  is  the  size  of  the  share  of  the  market  fore- 
closed. However,  this  factor  will  seldom  be  determina- 
tive. If  the  share  of  the  market  foreclosed  is  so  large 
that  it  approaches  monopoly  proportions,  the  Clayton 
Act  will,  of  course,  have  been  violated;  but  the  arrange- 
ment will  also  have  run  afoul  of  the  Sherman  Act."  And 
the  legislative  history  of  §  7  indicates  clearly  that  the 

"  15  U.  S.  C.  §§  1  and  2.  See  S.  Rep.  No.  1775,  Slst  Cong.,  2d 
Sess.  4-n5. 
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tests  for  measuring  the  legality  of  any  particular  economic 
arrangement  under  the  Clayton  Act  are  to  be  less  stringent 
than  those  used  in  applying  the  Sherman  Act.*'  On  the 
other  hand,  foreclosure  of  a  de  minimis  share  of  the 
market  will  not  tend  ''substantially  to  lessen  competition." 

Between  these  extremes,  in  cases  such  as  the  one  before 
us,  in  which  the  foreclosure  is  neither  of  monopoly  nor 
de  minimis  proportions,  the  percentage  of  the  market 
foreclosed  by  the  vertical  arrangement  cannot  itself  be 
decisive.  In  such  cases,  it  becomes  necessary  to  under- 
take an  examination  of  various  economic  and  historical 
factors  in  order  to  determine  whether  the  arrangement 
under  review  is  of  the  type  Congress  sought  to  proscribe.*^ 

A  most  important  such  factor  to  examine  is  the  very 
nature  and  purpose  of  the  arrangement.**  Congress  not 
only  indicated  that  "the  tests  of  illegality  [under  §  7] 
are  intended  to  be  similar  to  those  which  the  courts  have 
applied  in  interpreting  the  same  language  as  used  in  other 
sections  of  the  Cla3rton  Act,"  *®  but  also  chose  for  §  7 
language  virtually  identical  to  that  of  §  3  of  the  Clasrton 
Act,  15  U.  S.  C.  §  14,  which  had  been  interpreted  by  this 
Court  to  require  an  examination  of  the  interdependence 
of  the  market  share  foreclosed  by,  and  the  economic  pur- 
pose of,  the  vertical  arrangement.  Thus,  for  example,  if 
a  particular  vertical  arrangement,  considered  under  §  3, 
appears  to  be  a  limited  term  exclusive-dealing  contract, 

*•  See  note  33,  supra. 

*''  See  note  38,  supra,  and  note  55,  infra,  and  the  accompanying  text. 

**  Although  it  is  "unnecessary  for  the  Government  to  speculate  as 
to  what  is  in  the  'back  of  the  minds'  of  those  who  promote  a 
merger,"  H.  R.  Rep.  No.  1191,  81st  Cong.,  1st  Sess.  8,  evidence  indi- 
cating the  purpose  of  the  merging  parties,  where  available,  is  an  aid 
in  predicting  the  probable  future  conduct  of  the  parties  and  thus  the 
probable  effects  of  the  merger.  Swift  <fc  Co.  v.  United  States,  196 
U.  S.  375,  396;  United  States  v.  Maryland  <fc  Virginia  Milk  Producers 
Assn.,  167  F.  Supp.  799,  804  (D.  C.  D.  C),  aff'd,  362  U.  S.  458. 

*»  See  H.  R.  Rep.  No.  1191,  81st  Cong.,  1st  Sess.  8. 

663026  0-62-25 
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the  market  foreclosure  must  generally  be  significantly 
greater  than  if  the  arrangement  is  a  tying  contract  before 
the  arrangement  will  be  held  to  have  violated  the  Act. 
Compare  Tampa  Electric  Co,  v.  NashviUe  Coal  Co.,  365 
U.  S.  320,  and  Standard  Oil  Co.  oj  California  v.  United 
States,  supra,  with  International  Salt  Co.  v.  United  States, 
332  U,  S.  392."^  The  reason  for  this  is  readily  discernible. 
The  usual  tying  contract  forces  the  customer  to  take  a 
product  or  brand  he  does  not  necessarily  want  in  order 
to  secure  one  which  he  does  desire,  Because  such  an 
arrangement  is  inherently  anticompetitive,  we  have  held 
that  its  use  by  an  established  company  is  likely  '^substan- 
tially  to  lessen  competition*'  although  only  a  relatively 
small  amount  of  commerce  is  affected.  Intemntional 
Salt  Co.  V.  United  States,  supra.  Thus,  unless  the  tying 
device  is  employed  by  a  small  company  in  an  attempt  to 
break  into  a  market,  cf.  Harley- Davidson  Motor  Co.,  50 
F,  T.  C.  1047,  1066,  the  use  of  a  tying  device  can  rarely  ^^ 
be  harmonized  with  the  strictures  of  the  antitrust  laws, 
which  are  intended  primarily  to  preserve  and  stimulate 
competition.  See  Standard  Oil  Co,  of  California  y.  United 
States,  supra,  at  305-306.  On  the  other  hand,  require- 
ment contracts  are  frequently  negotiated  at  the  behest  of 
the  customer  who  has  chosen  the  particular  supplier  and 
his  product  upon  the  basis  of  competitive  merit,  See» 
e,  g.,  Tampa  Electric  Co.  v.  Nashville  Coal  Co,,  supra. 
Of  course,  the  fact  that  requirement  contracts  are  not 
inherently  anticompetitive  will  not  save  a  particular 
agreement  if,  in  fact,  it  is  likely  "substantially  to  lessen 
competition,  or  to  tend  to  create  a  monopoly/'  E.  g.. 
Standard  Oil  Co*  of  California  v.  United  States,  supra. 
Yet  a  requirement  contract  may  escape  censure  if  only  a 

^^Bee  also  Comment,  59  Mich,  L.  Rev.  1235,  123^1240  (1961). 

"» Compare  Standard  Oil  Co,  of  Califonm  v;  United  States,  337 
U.  8.  293,  306,  with  Federal  Trade  C&mmn  v.  Sinclair  Refining  Co., 
261  U.  B.  463. 
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small  share  of  the  market  is  involved,  if  the  purpose  of  the 
agreement  is  to  insure  to  the  customer  a  sufficient  supply 
of  a  commodity  vital  to  the  customer's  trade  or  to  insure 
to  the  supplier  a  market  for  his  output  and  if  there  is  no 
trend  toward  concentration  in  the  industry.  Tampa 
Electric  Co.  v.  Nashville  Coal  Co.,  supra.  Similar  con- 
siderations are  pertinent  to  a  judgment  under  §  7  of  the 
Act. 

The  importance  which  CJongress  attached  to  economic 
purpose  is  further  demonstrated  by  the  Senate  and  House 
Reports  on  H.  R.  2734,  which  evince  an  intention  to 
preserve  the  "failing  company"  doctrine  of  International 
Shoe  Co.  V.  Federal  Trade  Comm'n,  280  U.  S.  291."  Sim- 
ilarly,  Congress  foresaw  that  the  merger  of  two  large 
companies  or  a  large  and  a  small  company  might  violate 
the  Clayton  Act  while  the  merger  of  two  small  companies 
might  not,  although  the  share  of  the  market  foreclosed  be 
identical,  if  the  purpose  of  the  small  companies  is  to 
enable  them  in  combination  to  compete  with  larger 
corporations  dominating  the  market.^^ 

The  present  merger  involved  neither  small  companies 
nor  failing  companies.  In  1955,  the  date  of  this  merger, 
Brown  was  the  fourth  largest  manufacturer  in  the  shoe 
industry  with  sales  of  approximately  25  million  pairs  of 
shoes  and  assets  of  over  $72,000,000  while  Kinney  had 
sales  of  about  8  million  pairs  of  shoes  and  assets  of  about 
$18,000,000.  Not  only  was  Brown  one  of  the  leading 
manufacturers  of  men's,  women's,  and  children's  shoes, 
but  Kinney,  with  over  350  retail  outlets,  owned  and  oper- 
ated the  largest  independent  chain  of  family  shoe  stores 
in  the  Nation.    Thus,  in  this  industry,  no  merger  between 


"  H.  R.  Rep.  No.  1191,  Slst  Cong.,  Ist  Sess.  6;  S.  Rep.  No.  1775, 
8l8t  Cong.,  2d  Sess.  7. 

*'  See  note  34,  supra.  Compare  Harley-Davidson  Co.,  50  F.  T.  C. 
1047,  1066,  and  U.  S.  Atty.  Gen.  Nat.  Comm.  to  Study  the  Antitrust 
Laws,  Report  143  (1955). 
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a  manufacturer  and  an  independent  retailer  could  involve 
a  larger  potential  market  foreclosure.  Moreover,  it  is 
apparent  both  from  past  behavior  of  Brown  and  from  the 
testimony  of  Brown's  President.**  that  Brown  would  use 
its  ownership  of  Kinney  to  force  Brown  shoes  into  Kinney 
stores.  Thus,  in  operation  this  vertical  arrangement 
would  be  quite  analogous  to  one  involving  a  tying  clause.** 

Another  important  factor  to  consider  is  the  trend 
toward  concentration  in  the  industry."  It  is  true,  of 
course,  that  the  statute  prohibits  a  given  merger  only  if 
the  effect  of  that  merger  may  be  substantially  to  lessen 
competition,*^^  But  the  very  wording  of  I  7  requires  a 
prognosis  of  the  probable  future  effect  of  the  merger.'^* 

The  existence  of  a  trend  toward  vertical  integration, 
which  the  District  Court  found>  is  well  substantiated  by 
the  record.  Moreover,  the  court  found  a  tendency  of  the 
acquiring  manufacturers  to  become  increasingly  impor- 
tant sources  of  supply  for  their  acquired  outlets.  The 
necessary  corollary  of  these  trends  is  the  foreclosure  of 
independent  manufacturers  from  markets  otherwise  open 
to  them.  And  because  these  trends  are  not  the  product 
of  accident  but  are  rather  the  result  of  deliberate  pohcies 
of  Brown  and  other  leading  shoe  manufacturers,  account 
must  be  taken  of  these  facts  in  order  to  predict  the  prob- 


^  See  note  8,  supra. 

*' Moreover,  ownership  integratioD  is  a  more  permanent  and 
irrevereibk  tie  than  is  contract  integration.  See  Kessler  and  Stern, 
Competition,  Contract,  and  Vertical  Integration,  69  Yale  L.  J*  1,  7S 

"See  generally  PUUbury  MUli,  inc.,  50  F.  T.  C.  555,  572-^73; 
Unittd  States  v.  Bethlehem  Steel  Corp.,  168  F,  Sopp.  570,  606 
(D.  C  S.  D,  N-  Y.);  Stjgler,  Mei^ers  and  Preventive  Antitrust 
Policy.  i04  U,  of  Pa.  L.  Rev.  176,  180  (1955) ;  U.  S.  Atty.  Gen.  Nat. 
Conim*  to  Study  the  Antitrust  Laws,  Report  124  (1955). 

•^  Bee  Handler  and  RobinBon,  A  Decade  of  Administration  of  the 
Celler-Kefauver  Antimerger  Act,  61  Col.  L.  Rev.  629,  668  (1961). 

^  See  note  39,  mpra,  and  accompanying  text. 


BROWN  SHOE  CO.  v.  UNITED  STATES.    333 

294  Opinion  of  the  Court. 

able  future  consequences  of  this  merger.  It  is  against  this 
background  of  continuing  concentration  that  the  present 
merger  must  be  viewed. 

Brown  argues,  however,  that  the  shoe  industry  is  at 
present  composed  of  a  large  number  of  manufacturers  and 
retailers,  and  that  the  industry  is  dynamically  competi- 
tive. But  remaining  vigor  cannot  immunize  a  merger  if 
the  trend  in  that  industry  is  toward  oligopoly.  See 
Pillsbury  Mills,  Inc.,  50  F.  T.  C.  555,  573.  It  is  the  prob- 
able effect  of  the  merger  upon  the  future  as  well  as  the 
present  which  the  Clayton  Act  commands  the  courts  and 
the  C!ommission  to  examine.*® 

Moreover,  as  we  have  remarked  above,  not  only  must 
we  consider  the  probable  effects  of  the  merger  upon  the 
economics  of  the  particular  markets  affected  but  also  we 
must  consider  its  probable  effects  upon  the  economic  way 
of  life  sought  to  be  preserved  by  Congress.**^  Congress 
was  desirous  of  preventing  the  formation  of  further 
oligopolies  with  their  attendant  adverse  effects  upon  local 
control  of  industry  and  upon  small  business.  Where  an 
industry  was  composed  of  numerous  independent  units. 
Congress  appeared  anxious  to  preserve  this  structure. 
The  Senate  Report,  quoting  with  approval  from  the  Fed- 
eral Trade  Commission's  1948  report  on  the  merger  move- 
ment, states  explicitly  that  amended  §  7  is  addressed,  inter 
alia,  to  the  following  problem : 

"Under  the  Sherman  Act,  an  acquisition  is  unlaw- 
ful if  it  creates  a  monopoly  or  constitutes  an  attempt 
to  monopolize.  Imminent  monopoly  may  appear 
when  one  large  concern  acquires  another,  but  it  is 
unlikely  to  be  perceived  in  a  small  acquisition  by  a 
large  enterprise.  As  a  large  concern  grows  through 
a  series  of  such  small  acquisitions,  its  accretions  of 

»»  United  States  v.  E.  I.  du  Pont  de  Nemours  &  Co.,  353  U.  S.  586, 
589,  597. 
•®  See  note  28,  supra,  and  accompanying  text. 
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power  are  individually  so  minute  as  to  make  it  difiSi- 
cult  to  use  the  Sherman  Act  test  against  them.  .  .  . 
''Where  several  large  enterprises  are  extending 
their  power  by  successive  small  acquisitions,  the 
cumulative  effect  of  their  purchases  may  be  to  con- 
vert an  industry  from  one  of  intense  competition 
among  many  enterprises  to  one  in  which  three  or  four 
large  concerns  produce  the  entire  supply."  S.  Rep. 
No.  1775,  81st  Cong.,  2d  Sess.  5."  And  see  H.  R. 
Rep.  No.  1191,  81st  C!ong.,  1st  Sess.  8. 

The  District  CJourt's  findings,  and  the  record  facts, 
many  of  them  set  forth  in  Part  I  of  this  opinion,  convince 
us  that  the  shoe  industry  is  being  subjected  to  just 
such  a  cumulative  series  of  vertical  mergers  which,  if 
left  unchecked,  will  be  likely  ''substantially  to  lessen 
competition." 

We  reach  this  conclusion  because  the  trend  toward  ver- 
tical integration  in  the  shoe  industry,  when  combined  with 
Brown's  avowed  policy  of  forcing  its  own  shoes  upon  its 
retail  subsidiaries,  may  foreclose  competition  from  a  sub- 
stantial share  of  the  markets  for  men's,  women's,  and 
children's  shoes,  without  producing  any  countervailing 
competitive,  economic,  or  social  advantages. 

V. 

The  Horizontal  Aspects  of  the  Merger. 

An  economic  arrangement  between  companies  perform- 
ing similar  functions  in  the  production  or  sale  of  com- 
parable goods  or  services  is  characterized  as  "horizontal." 
The  effect  on  competition  of  such  an  arrangement 
depends,  of  course,  upon  its  character  and  scope.  Thus, 
its  validity  in  the  face  of  the  antitrust  laws  will  depend 
upon  such  factors  as:  the  relative  size  and  number  of  the 

•*  See  also  Stigler,  Mergers  and  Preventive  Antitrust  Policy,  104 
U.  of  Pa.  L.  Rev.  176, 180  (1955). 
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parties  to  the  arrangement;  whether  it  allocates  shares  of 
the  market  among  the  parties;  whether  it  fixes  prices  at 
which  the  parties  will  sell  their  product;  or  whether  it 
absorbs  or  insulates  competitors.*^  Where  the  arrange- 
ment effects  a  horizontal  merger  between  companies 
occupying  the  same  product  and  geographic  market, 
whatever  competition  previously  may  have  existed  in  that 
market  between  the  parties  to  the  merger  is  eliminated. 
Section  7  of  the  Clayton  Act,  prior  to  its  amendment, 
focused  upon  this  aspect  of  horizontal  combinations  by 
proscribing  acquisitions  which  might  result  in  a  lessening 
of  competition  between  the  acquiring  and  the  acquired 
companies.*'  The  1950  amendments  made  plain  Con- 
gress' intent  that  the  validity  of  such  combinations  was  to 
be  gauged  on  a  broader  scale:  their  effect  on  competition 
generally  in  an  economically  significant  market. 

Thus,  again,  the  proper  definition  of  the  market  is  a 
"necessary  predicate*'  to  an  examination  of  the  competi- 
tion that  may  be  affected  by  the  horizontal  aspects  of  the 
merger.  The  acquisition  of  Kinney  by  Brown  resulted 
in  a  horizontal  combination  at  both  the  manufacturing 
and  retailing  levels  of  their  businesses.  Although  the 
District  Court  found  that  the  merger  of  Brown's  and 
Kinney's  manufacturing  facilities  was  economically  too 
insignificant  to  come  within  the  prohibitions  of  the  Clay- 
ton Act,  the  Government  has  not  appealed  from  this  por- 
tion of  the  lower  court's  decision.  Therefore,  we  have  no 
occasion  to  express  our  views  with  respect  to  that  finding. 
On  the  other  hand,  appellant  does  contest  the  District 
Court's  finding  that  the  merger  of  the  companies'  retail 
outlets  may  tend  substantially  to  lessen  competition. 

•2  See,  e.  g.,  United  States  v.  Trenton  Potteries  Co.y  273  U.  S.  392; 
Sugar  Institutey  Inc.,  v.  United  States,  297  U.  S.  553;  United  States  v. 
Paramount  Pictures,  334  U.  S.  131 ;  Timken  Roller  Bearing  Co,  v. 
United  States,  341  U.  S.  593. 

•^  See  note  30,  supra. 
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The  Product  Market. 

Shoes  are  sold  in  the  United  States  in  retail  shoe  stores 
and  in  shoe  departments  of  general  stores.  These  outlets 
sell:  (1)  men's  shoes,  (2)  women's  shoes,  (3)  women's 
or  children's  shoes,  or  (4)  men's,  women's  or  children's 
shoes.  Prior  to  the  merger,  both  Brown  and  Kinney  sold 
their  shoes  in  competition  with  one  another  through  the 
enumerated  kinds  of  outlets  characteristic  of  the  industry. 

In  Part  IV  of  this  opinion  we  hold  that  the  District 
C!ourt  correctly  defined  men's,  women's,  and  children's 
shoes  as  the  relevant  lines  of  commerce  in  which  to 
analyze  the  vertical  aspects  of  the  merger.  For  the  rea- 
sons there  stated  we  also  hold  that  the  same  lines  of  com- 
merce are  appropriate  for  considering  the  horizontal 
aspects  of  the  merger. 

The  Geographic  Market. 

The  criteria  to  be  used  in  determining  the  appropriate 
geographic  market  are  essentially  similar  to  those  used 
to  determine  the  relevant  product  market.  See  S.  Rep. 
No.  1775,  81st  Cong.,  2d  Sess.  5-6;  United  States  v. 
E.  I.  du  Pont  de  Nemours  &  Co.,  353  U.  S.  586,  593. 
Moreover,  just  as  a  product  submarket  may  have  §  7 
significance  as  the  proper  "line  of  conmierce,"  so  may  a 
geographic  submarket  be  considered  the  appropriate  "sec- 
tion of  the  country."  Erie  Sand  &  Gravel  Co.  v.  Federal 
Trade  Comm%  291  F.  2d  279, 283  (C.  A.  3d  Cir.) ;  United 
States  V.  Bethlehem  Steel  Corp.,  168  F.  Supp.  576,  595- 
603  (D.  C.  S.  D.  N.  Y.).  Congress  prescribed  a  prag- 
matic, factual  approach  to  the  definition  of  the  relevant 
market  and  not  a  formal,  legalistic  one.  The  geographic 
market  selected  must,  therefore,  both  "correspond  to  the 
conmiercial  realities"  **  of  the  industry  and  be  economi- 


«*  American  Crystal  Sugar  Co.  v.  Cuban-American  Sugar  Co.,  152 
F.  Supp.  387,  398  (D.  C.  S.  D.  N.  Y.),  aflf'd,  269  F.  2d  524  (C.  A.  2d 
Cir.) ;  8.  Rep.  No.  1775,  81st  Cong.,  2d  Sess.  5-6. 
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cally  significant.  Thus,  although  the  geographic  market 
in  some  instances  may  encompass  the  entire  Nation,  under 
other  circumstances  it  may  be  as  small  as  a  single  metro- 
politan area.  United  States  v.  Columbia  Pictures  Corp., 
189  F.  Supp.  153,  193-194  (D.  C.  S.  D.  N.  Y.);  United 
States  V.  Maryland  &  Virginia  Milk  Producers  Assn.,  167 
F.  Supp.  799  (D.  C.  D.  C),  affirmed,  362  U.  S.  458.  The 
fact  that  two  merging  firms  have  competed  directly  on 
the  horizontal  level  in  but  a  fraction  of  the  geographic 
markets  in  which  either  has  operated,  does  not,  in  itself, 
place  their  merger  outside  the  scope  of  §  7.  That  section 
speaks  of  "any  .  .  .  section  of  the  country,"  and  if  anti- 
competitive effects  of  a  merger  are  probable  in  "any" 
significant  market,  the  merger — at  least  to  that  extent — 
is  proscribed.** 

The  parties  do  not  dispute  the  findings  of  the  District 
Court  that  the  Nation  as  a  whole  is  the  relevant  geo- 
graphic market  for  measuring  the  anticompetitive  effects 
of  the  merger  viewed  vertically  or  of  the  horizontal 
merger  of  Brown's  and  Kinney's  manufacturing  facilities. 
As  to  the  retail  level,  however,  they  disagree. 

The  District  Court  found  that  the  effects  of  this  aspect 
of  the  merger  must  be  analyzed  in  every  city  with  a  popu- 
lation exceeding  10,000  and  its  immediate  contiguous 
surrounding  territory  in  which  both  Brown  and  Kinney 
sold  shoes  at  retail  through  stores  they  either  owned  or 
controlled.**    By  this  definition  of  the  geographic  mar- 

•*To  illustrate:  If  two  retailers,  one  operating  primarily  in  the 
eastern  half  of  the  Nation,  and  the  other  operating  largely  in  the 
West,  competed  in  but  two  mid- Western  cities,  the  fact  that  the  latter 
outlets  represented  but  a  small  share  of  each  company's  business 
would  not  immunize  the  merger  in  those  markets  in  which  competi- 
tion might  be  adversely  affected.  On  the  other  hand,  that  fact  would, 
of  course,  be  properly  considered  in  determining  the  equitable  relief 
to  be  decreed.  Cf.  United  States  v.  Jerrold  Electronics  Corp.,  187 
F.  Supp.  545  (D.  C.  E.  D.  Pa.),  aflf'd,  365  U.  S.  567. 

••  In  describing  the  geographic  market  in  which  Brown  and  Kinney 
competed,  the  District  Court  included  cities  in  which  Brown  "Fran- 
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ket,  less  than  one-half  of  all  the  cities  in  which  either 
Brown  or  Kinney  sold  shoes  through  such  outlets  are 
represented.  The  appellant  recognises  that  if  the  Dis- 
trict Courtis  characterization  of  the  relevant  market  is 
proper,  the  number  of  markets  in  which  both  Brown  and 
Kinney  have  outlets  is  sufficiently  numerous  so  that  the 
validity  of  the  entire  merger  is  properly  judged  by  testing 
its  effects  in  those  markets.  However,  it  is  appellant  s 
contention  that  the  areas  of  effective  competition  in  shoe 
retailing  were  improperly  defined  by  the  District  Court* 
It  claims  that  such  areas  should,  in  some  cases^  be  defined 
so  as  to  include  only  the  central  business  districts  of  large 
cities,  and  in  others,  so  as  to  encompass  the  ^'standard 
metropolitan  areas'*  within  which  smaller  communities 
are  found.  It  argues  that  any  test  failing  to  distinguish 
between  these  competitive  situations  is  improper* 

We  believe,  however,  that  the  record  fully  supports 
the  District  Court's  findings  that  shoe  stores  in  the  out- 
skirts of  cities  compete  effectively  with  stores  in  central 

chise  Plan"  and  "Wohl  Plan''  stores  were  located.  Although  such 
st-ores  were  not  owned  or  directly  controlled  by  Brown,  did  not  sell 
Brown  products  eicclusively  and  did  not  finaoee  inventory  through 
Brown,  we  beiieve  there  was  adequate  evidence  before  the  District 
Court  to  support  its  finding  that  such  stores  were  "Brown  stores."  To 
such  stores  Brown  provided  substantial  assistance  in  the  form  of  mer- 
chandising and  advertising  aids,  reports  on  market  and  management 
research,  loans,  group  life  and  fire  insurance  and  centralized  purchase 
of  rubber  footwear  from  manufacturers  on  Brown's  credit.  For  these 
services,  Brown  required  the  retailer  to  deal  almost  exclusively  in 
Brown's  products  In  the  pHce  scale  at  which  Brown  shoes  sold.  Fur- 
thcr,  Brown  re^rved  the  power  to  terminate  such  franchise  agree;- 
roents  on  30  days'  notice.  Since  the  retailer  was  required,  under  this 
plan,  to  invest  his  own  resources  and  develop  his  good  will  to  a  sub- 
stantial extent  in  the  sale  of  Brown  products,  the  flow  of  which  Broim 
could  readily  terminate,  Brown  was  able  to  exercise  sufficient  control 
over  these  stores  and  departments  to  warrant  th^ir  characterization  as 
**Brown'-  outlets  for  the  purpose  of  measunng  the  share  and  effect 
of  Brown's  competition  at  the  retail  level  Cf.  Standard  Oil  Co.  of 
Calif amia  v.  United  Stalei,  337  U,  S.  293, 
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downtown  areas,  and  that  while  there  is  undoubtedly 
some  commercial  intercourse  between  smaller  communi- 
ties within  a  single  "standard  metropolitan  area/'  the 
most  intense  and  important  competition  in  retail  sales 
will  be  confined  to  stores  within  the  particular  communi- 
ties in  such  an  area  and  their  immediate  environs.*^ 

We  therefore  agree  that  the  District  Court  properly 
defined  the  relevant  geographic  markets  in  which  to 
analyze  this  merger  as  those  cities  with  a  population 
exceeding  10,000  and  their  environs  in  which  both  Brown 
and  Kinney  retailed  shoes  through  their  own  outlets. 
Such  markets  are  large  enough  to  include  the  downtown 
shops  and  suburban  shopping  centers  in  areas  contiguous 
to  the  city,  which  are  the  important  competitive  factors, 
and  yet  are  small  enough  to  exclude  stores  beyond  the 
immediate  environs  of  the  city,  which  are  of  little 
competitive  significance. 

The  Probable  Effect  of  the  Merger. 

Having  delineated  the  product  and  geographic  markets 
within  which  the  effects  of  this  merger  are  to  be  measured, 
we  turn  to  an  examination  of  the  District  Court's  finding 
that  as  a  result  of  the  merger  competition  in  the  retailing 
of  men's,  women's  and  children's  shoes  may  be  lessened 
substantially  in  those  cities  in  which  both  Brown  and 
Kinney  stores  are  located.  We  note,  initially,  that  appel- 
lant challenges  this  finding  on  a  number  of  grounds  other 
than  those  discussed  above  and  on  grounds  independent  of 
the  critical  question  of  whether  competition  may,  in  fact, 
be  lessened.  Thus,  Brown  objects  that  the  District  Court 
did  not  examine  the  competitive  picture  in  each  line  of 
conmierce  and  each  section  of  the  country  it  had  defined 
as  appropriate.  It  says  the  Court  erred  in  failing  to 
enter  findings  with  respect  to  each  relevant  city  assessing 

®^  The  District  Court  hmited  its  findings  to  cities  having  a  popu- 
lation of  at  least  10,000  persons,  since  Kinney  operated  only  in  such 
areas. 
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the  anticompetitive  effect  of  the  merger  on  the  retail  sale 
of,  for  example,  men's  shoes  iii  Council  Bluffs^  men's  shoes 
in  Texas  City,  women *s  shoes  in  Texas  City  and  children's 
shoes  in  St.  Paul.  Even  assuming  a  representative  sam- 
ple could  properly  be  used,  Brown  also  objects  that  the 
District  Court's  detailed  analysis  of  competition  in  shoe 
retailing  was  Umited  to  a  single  city — St.  Louis— a  city 
in  which  Kinney  did  not  operate*  The  appellant  says 
this  analysis  could  not  be  auflSciently  representative  to 
establish  a  standard  image  of  the  shoe  trade  which  could 
be  applied  to  each  of  the  more  than  100  cities  in  which 
Brown  and  Kinney  sold  shoes,  particularly  as  some  of 
those  cities  were  much  smaller  than  St»  Louis,  others  were 
larger,  some  were  in  different  clifnates  and  others  were  in 
areas  having  different  median  per  capita  incomes. 

However,  we  believe  the  record  is  adequate  to  support 
the  findings  of  the  District  Court.  While  it  is  true  that 
the  court  concentrated  its  attention  on  the  structure  of 
competition  in  the  city  in  which  it  sat  and  as  to  which 
detailed  evidence  was  most  readily  available,  it  also  heard 
witnesses  from  no  less  than  40  other  cities  in  which  the 
parties  to  the  merger  operated.  The  court  was  careful 
to  point  out  that  it  was  on  the  basis  of  all  the  evidence 
that  it  reached  its  conclusions  concerning  the  boundaries 
of  the  relevant  markets  and  the  merger's  effects  on  com- 
petition within  them.  We  recognize  that  variations  of 
size,  climate  and  wealth  as  enumerated  by  Brown  exist 
in  the  relevant  markets.  However,  we  agree  with  the 
court  below  that  the  markets  with  respect  to  which  evi- 
dence was  received  provide  a  fair  sampling  of  all  the 
areas  in  which  the  impact  of  this  merger  is  to  be  measured. 
The  appellant  has  not  shown  how  the  variables  it  has 
mentioned  could  affect  the  structure  of  competition 
within  any  particular  market  so  as  to  require  a  change 
in  the  conclusions  drawn  by  the  District  Court.  Each 
competitor  within  a  given  market  is  equally  affected  by 
these  factors,  even  though  the  city  in  which  he  does  busi- 
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ness  may  differ  from  St.  Louis  in  size,  climate  or  wealth. 
Thus,  we  believe  the  District  Court  properly  reached  its 
conclusions  on  the  basis  of  the  evidence  available  to  it. 
There  is  no  reason  to  protract  already  complex  antitrust 
litigation  by  detailed  analyses  of  peripheral  economic 
facts,  if  the  basic  issues  of  the  case  may  be  determined 
through  study  of  a  fair  sample.** 

In  the  case  before  us,  not  only  was  a  fair  sample  used 
to  demonstrate  the  soundness  of  the  District  Court's  con- 
clusions, but  evidence  of  record  fully  substantiates  liiose 
findings  as  to  each  relevant  market.  An  analjnsis  of 
undisputed  statistics  of  sales  of  shoes  in  the  cities  in 
which  both  Brown  and  Kinney  sell  shoes  at  retail,  sepa- 
rated into  the  appropriate  lines  of  commerce,  provides  a 
persuasive  factual  foundation  upon  which  the  required 
prognosis  of  the  merger's  effects  may  be  built.  Although 
Brown  objects  to  some  details  in  the  Government's  com- 
putations used  in  drafting  these  exhibits,  appellant  can- 
not deny  the  correctness  of  the  more  general  picture  they 
reveal.**    We  have  appended  the  exhibits  to  this  opinion. 

•8  See  Standard  Oil  Co.  of  California  v.  United  States,  337  U.  S. 
293,  313;  U.  S.  Atty.  Gen.  Nat.  Ck)mm.  to  Study  the  Antitrust  Laws, 
Report  126  (1955) :  "While  sufficient  data  to  support  a  conclusion  is 
required,  sufficient  data  to  give  the  enforcement  agencies,  the  courts 
and  business  certainty  as  to  competitive  consequences  would  nuUify 
the  words  'Where  the  effect  may  be'  in  the  Clayton  Act  and  convert 
them  into  'Where  the  effect  is.' "  And  the  Committee  of  the  Judicial 
Conference  of  the  United  States  on  Procedure  in  Antitrust  and  Other 
Protracted  Cases  has  also  emphasized  the  need  for  limiting  the  mass 
of  possibly  relevant  evidence  in  cases  of  this  type  in  order  to  avoid 
confusion  and  its  concomitant  increased  possibihty  of  error.  13 
F.  R.  D.  62,  64. 

••  Brown  objects,  for  example,  to  the  fact  that  these  exhibits  are 
drafted  on  the  basis  of  the  cities  concerning  which  census  information 
was  available,  rather  than  on  the  basis  of  the  cities  and  their 
environs — as  the  relevant  markets  were  defined  by  the  District  Court. 
However,  the  record  shows  that  the  statistics  of  shoe  sales  in  cities 
by  and  large  conform  to  statistics  of  shoe  sales  in  counties  in  which 
those  cities  are  the  principal  metropolitan  area.    See  Appendix  D, 
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They  show,  for  example,  that  during  1955  m  32  separate 
cities,  ranging  in  size  and  location  from  Topeka,  Kansas, 
to  Batavia,  New  York,  and  Hobbs,  New  Mexico,  the  com- 

infra.  Thus,  we  find  no  error  in  a  conclusion  drawn  as  to  a  slightly 
larger  market  from  the  available  record  of  sales  in  cities  alone.  Brown 
also  objects  to  the  use  of  pairage  sales,  rather  than  dollar  volume,  as 
the  basis  for  defining  the  size,  and  measuring  Brown's  shares,  of  the 
market.  However,  since  Brown  and  Kinney  sold  shoes  primarily  in 
the  low  and  medium  price  ranges,  and  in  the  light  of  the  conceded 
spread  in  shoe  prices,  we  agree  that  sales  measured  by  pairage  provide 
a  more  accurate  picture  oi  the  Brown-Kinney  shares  of  the  market 
than  do  sales  measured  in  dollars.  Detailed  statistics  of  shoe  sales 
were  available  only  in  terms  of  dollar  volume,  however,  and  Brown 
objects  to  the  method  by  which  the  Gk>vemment  has  converted  those 
figures  into  those  reflecting  sales  in  terms  of  pairage.  The  Gk>vera- 
ment's  conversion  was,  with  some  exceptions,  based  on  national 
median  income  and  national  averages  of  shoe  prices  and  the  ratio  of 
men,  women  and  children  in  the  population.  The  District  Court 
accepted  expert  testimony  offered  by  the  Gk>vemment  to  the  effect 
that  shoe  price  and  population  age,  sex  and  income  variations  in  the 
relevant  cities  produced,  at  most,  a  6%  error  in  the  converted  statis- 
tics, and  that  this  error  was  as  likely  to  favor  Brown  (by  increasing 
the  universe  of  sales  against  which  Brown's  shares  were  to  be  meas- 
ured) as  it  was  to  disfavor  it.  We  find  no  error  in  the  District  Court's 
acceptance  of  the  Government's  evidence  as  to  the  propriety  of  the 
accounting  methods  its  experts  employed.  Lastly,  Brown  objects  that 
the  statistics  concerning  its  own  pairage  sales  were  improperly  derived 
since  they  included  sales  by  its  wholesale  distributors  to  the  retail  out- 
lets on  its  franchise  plans  in  the  same  category  as  sales  to  ultimate  con- 
sumers by  its  owned  retail  stores.  Again,  while  recognizing  a  possible 
margin  of  error  in  statistics  combining  sales  at  two  levels  of  distribu- 
tion, we  believe  they  provide  an  adequate  basis  upon  which  to  gauge 
Brown  sales  through  outlets  it  controlled.  Particularly  as  the  fran- 
chise stores  were  required  to  finance  their  own  inventory,  does  it  seem 
reasonable  to  conclude  that  most  of  their  purchases  from  Brown's  dis- 
tributors were  eventually  resold.  In  summary,  although  appellant 
may  point  to  technical  flaws  in  the  compilation  of  these  statistics,  we 
recognize  that  in  cases  of  this  type  precision  in  detail  is  less  important 
than  the  accuracy  of  the  broad  picture  presented.  We  believe  the 
picture  as  presented  by  the  Government  in  this  case  is  adequate  for 
making  the  determination  required  by  §  7:  whether  this  merger  may 
tend  to  lessen  competition  substantially  in  the  relevant  markets. 
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bined  share  of  Brown  and  Kinney  sales  of  women's  shoes 
(by  unit  volume)  exceeded  20%.'®  In  31  cities — some 
the  same  as  those  used  in  measuring  the  effect  of 
the  merger  in  the  women's  line — tiie  combined  share  of 
children's  shoes  sales  exceeded  20%;  in  6  cities  tiieir 
share  exceeded  40%.  In  Dodge  City,  Kansas,  their  com- 
bined share  of  the  market  for  women's  shoes  was  over 
57% ;  their  share  of  the  children's  shoe  market  in  that 
city  was  49%.  In  the  7  cities  in  which  Brown's  and 
Kinney's  combined  shares  of  the  market  for  women's 
shoes  were  greatest  (ranging  from  33%  to  57%)  each  of 
the  parties  alone,  prior  to  the  merger,  had  captured  sub- 
stantial portions  of  those  markets  (ranging  from  13%  to 
34%) ;  the  merger  intensified  this  existing  concentration. 
In  118  separate  cities  the  combined  shares  of  the  market 
of  Brown  and  Kinney  in  the  sale  of  one  of  the  relevant 
lines  of  commerce  exceeded  5%.  In  47  cities,  their  share 
exceeded  5%  in  all  three  lines. 

The  market  share  which  companies  may  control  by 
merging  is  one  of  the  most  important  factors  to  be  con- 
sidered when  determining  the  probable  effects  of  the  com- 
bination on  effective  competition  in  the  relevant  market.'* 
In  an  industry  as  fragmented  as  shoe  retailing,  the  con- 
trol of  substantial  shares  of  the  trade  in  a  city  may  have 
important  effects  on  competition.    If  a  merger  achieving 

^®  Although  the  sum  of  the  parties'  pre-existing  shares  of  the  mar- 
ket will  normally  equal  their  combined  share  of  the  immediate  post- 
merger  market,  we  recognize  that  this  share  need  not  remain  stable 
in  the  future.  Nevertheless,  such  statistics  provide  a  graphic  picture 
of  the  immediate  impact  of  a  merger,  and,  as  such,  also  provide  a 
meaningful  base  upon  which  to  build  corclusions  of  the  probable 
future  effects  of  the  merger. 

"  See  United  States  v.  E.  /.  du  Pont  de  Nemours  A  Co.,  353  U.  S. 
686,  595-596;  A.  G.  Spatdding  &  Bros,  v.  Federal  Trade  Comm\ 
301  F.  2d  585,  612-615  (C.  A.  3d  Cir.) ;  United  States  v.  Bethlehem 
Steel  Corp.,  168  F.  Supp.  576,  603-611  (D.  C.  S.  D.  N.  Y.).  Cf. 
Bok,  Section  7  of  the  Clayton  Act  and  the  Meiging  of  Law  and  Eco- 
nomics, 74  Harv.  L.  Rev.  226,  279,  308^11  (1960). 
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5%  control  were  now  approved,  we  might  be  required  to 
approve  future  merger  efforts  by  Brown's  competitors 
seeking  similar  market  shares.  The  oligopoly  Congress 
sought  to  avoid  would  then  be  furthered  and  it  would  be 
difficult  to  dissolve  the  combinations  previously  approved. 
Furthermore,  in  this  fragmented  industry^  even  if  the  com- 
bination controls  but  a  small  share  of  a  particular  market, 
the  fact  that  this  share  is  held  by  a  large  national  chain 
can  adversely  affect  competition.  Testimony  in  the 
record  from  numerous  independent  retailers,  based  on 
their  actual  experience  in  the  market,  demonstrates 
that  a  strong,  national  chain  of  stores  can  insulate 
selected  outlets  from  the  vagaries  of  competition  in  par- 
ticular locations  and  that  the  large  chains  can  set  and 
alter  styles  in  footwear  to  an  extent  that  renders  the 
independents  unable  to  maintain  competitive  inventories. 
A  third  significant  aspect  of  this  merger  is  that  it  creates 
a  large  national  chain  which  is  integrated  with  a  manu- 
facturing operation.  The  retail  outlets  of  integrated 
companies,  by  eliminating  wholesalers  and  by  increasing 
the  volume  of  purchases  from  the  manufacturing  division 
of  the  enterprise,  can  market  their  ow^n  brands  at  prices 
below  those  of  competing  independent  retailers.  Of 
course,  some  of  the  results  of  large  integrated  or  chain 
operations  are  beneficial  to  consumers.  Their  expansion 
is  not  rendered  unlawful  by  the  mere  fact  that  small  inde- 
pendent stores  may  be  adversely  affected.  It  is  compe- 
tition, not  competitors,  which  the  Act  protects.  But 
we  cannot  fail  to  recognize  Congress'  desire  to  pro- 
mote competition  through  the  protection  of  viable,  small, 
locally  owned  businesses.  Congress  appreciated  that 
occasional  higher  costs  and  prices  might  result  from  the 
maintenance  of  fragmented  industries  and  markets.  It 
resolved  these  competing  considerations  in  favor  of  decen- 
tralization. We  must  give  effect  to  that  decision- 
Other  factors  to  be  considered  in  evaluating  the  prob- 
able effects  of  a  merger  in  the  relevant  market  lend  addi- 
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tional  support  to  the  District  Court's  conclusion  that  this 
merger  may  substantially  lessen  competition.  One  such 
factor  is  the  history  of  tendency  toward  concentration  in 
the  industry.^'  As  we  have  previously  pointed  out,  the 
shoe  industry  has,  in  recent  years,  been  a  prime  exampte 
of  such  a  trend.  Most  combinations  have  been  between 
manufacturers  and  retailers,  as  each  of  the  larger  pro- 
ducers has  sought  to  capture  an  increasing  number  of 
assured  outlets  for  its  wares.  Alliiough  these  mergers 
have  been  primarily  vertical  in  liieir  aim  and  effect,  to 
tiie  extent  tiiat  they  have  brought  ever  greater  numbers 
of  retail  outlets  within  fewer  and  fewer  hands,  they  have 
had  an  additional  important  impact  on  the  horizontal 
plane.  By  the  merger  in  this  case,  the  largest  single  group 
of  retail  stores  still  independent  of  one  of  the  large  manu- 
facturers was  absorbed  into  an  already  substantial  aggre- 
gation of  more  or  less  controlled  retail  outlets.  As  a 
result  of  this  merger,  Brown  moved  into  second  place 
nationally  in  terms  of  retail  stores  directly  owned.  In- 
cluding the  stores  on  its  franchise  plan,  the  merger  placed 
under  Brown's  control  almost  1,600  shoe  outlets,  or  about 
7.2%  of  the  Nation's  retail  "shoe  stores"  as  defined  by 
the  Census  Bureau,"  and  2.3%  of  the  Nation's  total  retail 


^*  See  note  38,  supra.  A  company's  history  of  expansion  through 
mergers  presents  a  different  economic  picture  than  a  history  of  expan- 
sion through  unilateral  growth.  Internal  expansion  is  more  likely 
to  be  the  result  of  increased  demand  for  the  company's  products  and 
is  more  likely  to  provide  increased  investment  in  plants,  more  jobs  and 
greater  output.  Conversely,  expansion  through  merger  is  more  likely 
to  reduce  available  consumer  choice  while  providing  no  increase  in 
industry  capacity,  jobs  or  output.  It  was  for  these  reasons,  among 
others,  Congress  expressed  its  disapproval  of  successive  acquisitions. 
Section  7  was  enacted  to  prevent  even  small  mergers  that  added  to 
concentration  in  an  industry.  See  S.  Rep.  No.  1775,  81st  Cong.,  2d 
Sess.  5.  Cf.  United  States  v.  Jerrold  Electronics  Corp,,  187  F.  Supp. 
545,  566  (D.  C.  E.  D.  Pa.)  aff'd,  365  U.  S.  567;  UniUd  States  v. 
BethUhem  Steel  Corp.,  168  F.  Supp.  576,  606  (D.  C.  S.  D.  N.  Y.). 

^'See  note  6,  supra, 

665026  0-62-26 
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shoe  outlets/*  We  cannot  avoid  the  mandate  of  Con- 
gress that  tendencies  toward  concentration  in  industry 
are  to  be  curbed  in  their  incipiency,  particularly  when 
those  tendencies  are  being  accelerated  through  giant 
steps  striding  across  a  hundred  cities  at  a  time.  In  the 
light  of  the  trends  in  this  industry  we  agree  with  the 
Government  and  the  court  below  that  this  is  an  appro- 
priate place  at  which  to  call  a  halt. 

At  the  same  time  appellant  has  presented  no  mitigating 
factors,  such  as  the  business  failure  or  the  inadequate 
resources  of  one  of  the  parties  that  may  have  prevented 
it  from  maintaining  its  competitive  position,  nor  a  dem* 
onstrated  need  for  combination  to  enable  small  companies 
to  enter  into  a  more  meaningful  competition  with  those 
dominating  the  relevant  markets.  On  the  basis  of  the 
record  before  us,  we  believe  the  Government  sustained  its 
burden  of  proof.  We  hold  that  the  District  Court  was 
correct  in  concluding  that  this  merger  may  tend  to  lessen 
competition  substantially  in  the  retail  sale  of  men's, 
women's,  and  children's  shoes  in  the  overwhelming  major- 
ity of  those  cities  and  their  environs  in  which  both  Brown 
and  Kinney  sell  through  owned  or  controlled  outlets. 

The  judgment  is  ^^^^^^ 

Mr.  Justice  FRANKFtmTEH  took  no  part  in  the  decision 
of  this  case. 


Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 


^*  A}  though  itatistics  concorning  the  degree  of  coneeBtration  and 
the  rank  of  Brown-Kinney  in  terms  of  controlled  retail  stores  in  each 
of  the  relevant  product  and  geographic  markets  would  have  been 
more  helpful  in  analyzing  the  results  of  this  merger,  neither  side  has 
presented  aueh  statistics.  The  figures  in  the  record,  based  on  national 
rajikj  are,  nevertheless,  useful  in  depicting  the  trends  in  the  industry. 
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APPENDIX  A 


Sales  of  women's  ehoee  by  Brovm  and  Kinney  as  a  ehare  of  ike  total  city 
aalee  in  selected  areas  (196S) 


Am 


Total  sales 
Cpalra) 

Kinney 

Shoe  Store 

(%) 

Brown 
owned  or 
ooDtroUed 

oaUetB 
(%)• 

Combined 

Brown- 

Klnney 

share 

(%)• 

81.400 

28.8 

84.4 

57.7 

82,800 

27.8 

20.7 

4&5 

08.200 

27.8 

15.4 

42.7 

72.000 

21.8 

18w4 

85.2 

144.000 

1&8 

1&8 

85.1 

02.000 

14.4 

20.8 

84.7 

HOOO 

1&4 

14.8 

88.2 

07.200 

28.2 

4.8 

82.5 

08.100 

21.0 

9.4 

8L0 

08.200 

20.2 

9.8 

80lO 

00.100 

15.5 

18w8 

20.8 

80.000 

1L7 

15.8 

27.5 

224.000 

11.7 

15.8 

27.5 

4A.200 

17.2 

lao 

27.2 

00.800 

22.2 

5.0 

27.2 

72.200 

15.8 

ia7 

28lO 

119.000 

14.8 

1L5 

28.8 

85. 000 

17.5 

5.9 

214 

06.800 

15.0 

7.5 

214 

104.000 

ia8 

12.5 

218 

207.200 

14.9 

8.1 

210 

102.400 

14.4 

8.8 

22.7 

01.000 

8.7 

15.7 

22.4 

152.400 

14.1 

7.5 

21.0 

44.000 

18.1 

3.4 

2L5 

102.800 

15.8 

8.2 

2L5 

82.100 

14.4 

7.1 

21.5 

881.000 

2.4 

19.0 

2L4 

75.800 

13.2 

8.1 

21.8 

00.200 

13.0 

8.8 

2L8 

57.800 

15.0 

4.7 

20.8 

222,000 

7.7 

12.8 

20.0 

08.100 

7.0 

12.2 

19.8 

180.100 

11.2 

&0 

19.8 

88.100 

15.8 

3.9 

19.7 

05.000 

17.8 

1.9 

19.7 

IHOOO 

15.5 

3.9 

19.4 

280.800 

8.4 

12.8 

19.2 

88.000 

ia7 

&8 

19.0 

121.100 

12.8 

8.1 

18.9 

172,000 

4.0 

14.9 

18.9 

898,100 

3.8 

14.9 

18.7 

082.800 

4.9 

13.8 

117 

I>odse  City,  Kans 

Teas  City,  Tex. , 

Council  Blufli,  Iowa... 
Marshalltown,  Iowa. . . 

Uniontown,  Pa 

Ardmore,  Okla. 

Keokuk,  Iowa 

Ottmnwa,  Iowa 

Pine  Bhiil,  Ark- 

Lawton,  Okla. 

Borger,  Tex. 

Roswell,  N.  Medoo.... 

Topeka,  Kans 

CoatesTiUe,  Pa. 

Hobbe,  N.  Mexico 

Iowa  City,  Iowa 

Dobuqae,  Iowa. 

Carlisle,  Pa 

Texarkana.  Ark 

Fort  Dodge,  Iowa. 

SteabenviUe,  Ohio 

Mason  City,  Iowa 

Marion.  Ohio 

Poebk).  Colo 

Hibbing,  Minn 

Fargo,  N.  Dak. 

Franklin.  Pa. 

Corpus  Christi,  Tex... 

BaUTia,  N.Y 

McAllen,  Tex. 

Concord,  N.H 

Sioox  City.  Iowa 

Muskogee.  Okla 

Rochester.  Minn. 

BartlesYille,  Okla 

Berwyn,  IlL 

Clarksburg.  W.Va.... 

Davenport.  Iowa 

Freeport.  ni 

Grand  Forks,  N.  Dak. 

Muskegon.  Mich 

Baton  Rouge.  La 

Dee  Moinen.  Iowa 


*  The  percentages  in  these  columns  reflect  sales  of  Brown  brand  shoes  through  Brown 
owned  or  controlled  outlets. 
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AttA 


(pain) 


Bboo  Store 


Brown 
owned  or 
ooQtroUed 

outlets 
(%)♦ 


CoEDfalnad 
Btovm- 
KLnney 
ftban 


8prlii«fl&ld,  Mo 

liitido,  Tei-  -*.— — — 

et.CliMid,Mliui._. 

FortSnUtl},  Ark .... 

Xtapport,  Tflon ^. 

d.  NY 

fkVDOQt,  Neht...^ 

Miftltoww,  Wl».*.* 

SalltiBt  Kaiu.., ^.... 

Porlsmoutb,  Ohlo...,„ 
ft«Bditi£,  Pft. 

Llttle  Rock,  Ark. .... 

runt,  Mich -..__. „.. 

Wlfihlta,  Kuu 

Lubboelc,  Tei. 

Kingston,  N.Y *.. 

Emporia.  Kaiu..... 

JoDdaoq  City,  Term 

Odtam,  Tex,,..,... „ 

BloomlDfton^  lU. .—. 

llglii.  lU,  -, 

Enld^Ckla 


BurLki£toii»  loWB 

BoQth  B«nd,  iDd, ,_,..«,. 

Oalesburg,  IlL^ _„ 

Ahtlene,  Tei„.,„^ 

MerUliuir  Mlra...^ ... 

*rtoledo,  Ohio. ,. , 

Tul».Ok|i-. ...--. 


Cokrftdo  BprtDfi,  Ccilo.. 
WlUlaiusport,  Pa,„.,.. 

Muik&to,  Mlon. 

Orvea  Bay,  Wts ... 

WmterloOr  lovi.. ...... 

S(oui  F*LL^,  a.  l>flk 

OkMFtttIs,N.Y..„._ 
EAnsaa  City,  Kmas. 


OfcUhoiDft  CUy,  OUft„.......» 

Btilctitn90D,  Kftos..^...., ,„, 

K^iOfibA,  Wis..... 

PottflvUle,  Pa 

8«a  Ang«]d,  Tm...,. „*., 

Whedliif.  W.  Vi..„.., 

lihaoi,  N.Y_... - 

Zftoei vtlte.  Ohk) 

Moblkp  Ala..._.. .........,-__, 


lfia,200 

105.300 
106^  2C0 
09,700 
»,3Q0 

ae,ioo 

oc»,«oo 

103;  SOO 
IfiflvOOO 
UU30Q 
417, 300 
117.800 
4^100 
028,100 

flaa,eoo 

306,fi00 

iia.100 
44,aoo 

Tfi.KIO 
107, 7U0 
120,  «00 

ia&,iK» 

140^400 

74.1100 
434,  »0 
DA,  WO 

mooo 

821,800 
749,000 
23S,e00 
1A3.400 
M,«00 
230,000 
324,100 
173,000 

iifi.aoo 
isj,aoo 
s39.eoo 

1AS,400 
107.700 
147,000 
119,800 
311.000 
83.300 
138;  800 

47Syigo 


1:7 

IS.  3 

Jt.S 
II.  0 
14.3 
12L2 
IKS 

ae 
ia.8 

7.9 

0.3 
6.0 
8.0 
Z7 
2.7 
7.  ft 
S.ft 
ll.« 
14.8 
13,0 
8.1 
0.3 

ia7 

lOL? 

1,6 
13.4 
13L4 
Ih7 
L3 
7,0 
7-fi 
4,1 
7,9 
7.5 
10.2 
7.4 
7.6 
&6 
1.8 
9.0 
7.0 
0.0 
0.0 
0,9 
48 
9.0 
1.0 


14^9 

&g 

0.0 
&A 
3.7 
O.A 
0.6 
3.9 
3.8 
O.O 
7.3 
10.4 
7.9 
13.2 
13,1 

&a 

11.7 

as 

OlS 
3.1 

7,0 
&0 
&0 
4.0 
1.9 
13.0 
£1 
2.0 
10.6 
12,6 
0.9 
G.I 

g.3 

0.3 
X3 

19 
4.0 
3.0 

ta4 

14 
13 

5,3 
4.0 
3.9 
17 
1.3 
9.4 


18.6 

13.0 
18.0 
l&S 
18.1 
17.9 
17,7 
17.4 
17.4 
17.1 
10.0 
10.4 
10.4 
10.9 
10.9 
10.8 
10.8 
13.6 
10.0 
10.1 
10,1 
10.1 

lis 

117 
117 

110 

lie 
tio 

114 

118 
13.9 
13.9 
13.0 
13.3 
13,2 
12.7 
110 
1Z3 
112 
13.2 
112 
11.4 
1L3 
11.3 
Itl 
Ids 
1^8 
ICIO 

ia4 


*  See  footnote  on  p.  347. 
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Women* s  shoes — Continued 


Area 


Total  sales 
(pairs) 


Kinney 
Shoe  Store 


Brown 
owned  or 
controlled 

outlets 

(%)• 


Combined 
Brown- 
Kinney 

share 

(%)• 


York,  Pa 

Gary,  Ind 

Decatur,  111 

AmariUo,  Tex 

Minneapolis,  Minn.. 
Fort  Worth,  Tex..... 

Waco,  Tex 

Altoona,  Pa. 

Lancaster,  Pa 

Bockford,  Dl 

Sasinaw,  Mich 

Grand  Rapids,  Mich. 

Jacksonville,  Fla. 

Colambas,  Oa 

EyansyiUe,  Ind 

St.  Paol,  Minn 

Montgomery,  Ala. 

Peoria,  m. 

Sprinsfleld,  Dl 

MOwankee,  Wis 

San  Antonio,  Tex 

Cedar  Rapids,  Iowa. 


344,900 
414.400 
221,800 
334,100 
1,000,900 
1.002.100 
170,400 
241,000 
318,400 
877,400 
828.800 
860,300 
780.200 
808,800 
488,800 
1,018,200 
487,100 

804,400 
1,084.000 
1,478,000 

258,800 


6.1 
4.3 
8.0 
6.8 
6.3 
1.4 
6.4 
4.8 
8.0 
6lO 
2.1 
6.8 

ao 

8.4 

3.1 
8.1 
L7 
3.8 
6.1 
6.0 
1.0 
8.0 


4.0 
6.3 
6l6 
8.2 
8.1 
&0 
2.0 
8.8 
4.2 
8.1 
6.8 
1.8 
&7 
3.6 
8.8 
3.6 
4.7 
2.8 
1.3 

a3 

4.7 
1.2 


lao 

0.8 
0.4 

a8 
a4 
a8 

&8 

&1 
&1 
ai 

7.7 
7.4 
7.8 

ao 
a7 
ao 
a4 
a4 
a4 
a2 

&7 

&1 


*  See  footnote  on  p.  347. 

Source:  OX  0,  214,  R.  80-70, 1223-1227;  DX  RR,  DDDD-1,  DDDD-2,  R.880e-ttl6, 
6200,6300-6862. 


360  OCTOBER  TERM,  1961. 

Appendix  B  to  Opinion  of  the  Ck>urt.  370 U.S. 


APPENDIX  B 


StUei  of  children's  ahoet  by  Brovm  and  Kinney  as  a  ehare  of  the  ioUU  city 
ealea  in  eeUeted  arecw  (1966) 


Area 


Coatesvflle,  Pa 

Dodge  City,  Eans 

Council  Blnfb,  Iowa... 

Ardmore,  Okla 

Pueblo,  Colo 

Borger,  Tex 

Benryn,  ID 

Batayia,  N.Y 

Ottomwa,  Iowa. 

CvUale,  Pa. 

Bianltowoc,  Wia 

Lawton,  Okla.. 


Franklin.  Pa. 

QnlfllMrt,  Mia 

Fmnoot,  Nebr.... 
Barttaarffle,  Okla.. 
Concord,  N^ 


Unlontowii,  Pa 

Manballtown,  Iowa. . . 

Cortland.  N.Y 

Kingiport,  Tenn. 

McAllen,  Tex. 

Topeka,  Kana 

Texarkana,  Ark 

Jdbnaon  City,  Tenn... 

Dubaqne,  Iowa. 

Emporia,  Kana 

Iowa  City,  Iowa 

MoBkogee,  Okla 

RfL)itnt,  ITana      . 

Mason  City,  Iowa 

Enid,  Okla 

Kingston,  N.Y 

Rochester,  Minn 

Ithaca,  N.Y 

HatchinsoQ,  Kans 

Baton  Rouge,  La 

Grand  Forks,  N.  Dak.. 

Slonx  City,  Iowa.. 

Altoona,  Pa. 

Elgin,  m 


Total  sales 
(pate) 

Kinney 

Shoe  Store 

(%) 

Brown 
owned  or 
controlled 

outlets 

Combined 
Brown- 
Kinney 
share 

20,900 

20.8 

8t0 

6L8 

14,200 

36.6 

18.6 

40.0 

ao,ooo 

86.6 

&6 

48.1 

28,400 

20.7 

2L0 

41.7 

00,100 

26.4 

16.8 

4L2 

22,700 

218 

l&l 

40.0 

4S,no 

81.2 

8.4 

816 

M.100 

14.0 

19.8 

88.8 

ao,no 

80.4 

2.6 

82.0 

26,200 

21.4 

1L8 

82.7 

27,000 

10.2 

12.1 

81.8 

48,200 

1&8 

12.6 

80.0 

14,000 

14.4 

110 

20.8 

46,200 

216 

16 

28.0 

26,400 

118 

116 

28.0 

28.000 

20.7 

7.8 

28.6 

26,000 

1&8 

11.8 

28.1 

66.700 

18.9 

8.3 

27.2 

32.000 

22.8 

12 

27.0 

26.100 

13.8 

12.4 

2&2 

48.100 

118 

10.6 

26.4 

40.000 

17.0 

7.6 

216 

101.000 

16.7 

7.2 

22.9 

20.800 

19.2 

3.6 

22.8 

84.800 

13.0 

9.4 

22.4 

68,000 

17.6 

16 

22.1 

20.100 

116 

7.4 

21.9 

32.700 

16.8 

6.8 

21.6 

80.000 

10.7 

10.9 

21.6 

46.000 

12.6 

8.7 

21.2 

46.400 

1&8 

3.4 

20.2 

68.700 

12.1 

6.9 

10.0 

60,800 

12.8 

6.1 

17.9 

60.100 

7.6 

9.9 

17.4 

87.800 

6.6 

11.8 

17.8 

70.000 

10.9 

6.0 

16.9 

180.400 

8.0 

8.6 

16.6 

64,000 

12.7 

3.4 

16.1 

100.000 

9.8 

6.9 

16.7 

100.800 

12.6 

2.9 

16.4 

67.600 

13.1 

2.3 

16.4 

*The  percentages  in  these  colunms  reflect  sales  of  Brown  brand  shoes  through  Brown  owned 
or  controlled  outlets,  with  the  single  exception  of  Manitowoc,  Wis.,  in  which  case  they 
reflect  the  sale  of  Brown  brand  shoes  through  all  outlets,  regardless  of  ownership  or  control, 
and  are,  therefore,  marginally  too  high. 
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Children's  shoes — Continued 


Area 


Total  sales 

(P^lTS) 

Kinney 

Shoe  Store 

(%) 

Brown 
owned  or 
oontroUed 

onttetB 

(%)• 

OomMned 
Brown> 
Kinney 

•bare 

(%)• 

H400 

6.7 

8.7 

16.4 

aQ2,aoo 

9.6 

6.6 

16.2 

102,300 

8.0 

7.1 

16.1 

74,000 

12.1 

8.0 

16.1 

47,100 

12.5 

2.4 

14.9 

03,000 

9.7 

4.8 

14.6 

78,000 

7.4 

&6 

14.0 

OS,  000 

11.4 

2.4 

18.8 

880,000 

8.6 

6.2 

18.8 

180,800 

4.4 

8.8 

18.2 

104,400 

8.4 

4.8 

18.2 

78,800 

9.0 

8.8 

12.8 

141.800 

8.7 

4.1 

12L8 

161,400 

8.6 

4.2 

12L7 

212,800 

8.0 

9.6 

12L6 

197,000 

2.9 

9.4 

12L8 

58,400 

&9 

8.0 

1L9 

228,100 

&6 

6.1 

1L6 

68,800 

ia2 

L2 

It  4 

09.700 

7.8 

8.8 

11.1 

100.600 

6.8 

4.4 

la? 

405,100 

8.8 

7.4 

la? 

198,100 

4.6 

&2 

la? 

187,800 

7.0 

8.6 

lae 

58,800 

6.6 

4.0 

ia6 

05.400 

8.1 

&6 

9.6 

80,000 

5.0 

4.6 

9.6 

n,3oo 

6.8 

8.2 

9.6 

138.500 

&4 

2.8 

9.2 

86,000 

5.9 

3.8 

9.2 

899.800 

&3 

0.4 

8.7 

148.400 

6.2 

2.3 

&6 

251.000 

4.5 

4.0 

8.6 

880,000 

2.6 

6.8 

&8 

45.800 

8*9 

LI 

7.9 

865,800 

6.7 

1.2 

7.9 

212.700 

6.7 

1.0 

7.7 

189.700 

6.4 

1.2 

7.6 

189.100 

4.4 

8.1 

7.6 

872.500 

1.5 

6.8 

&8 

885.100 

2.0 

4.6 

&6 

558.600 

6.7 

a7 

&4 

164.500 

8.8 

2.9 

6.2 

100.500 

4.8 

1.8 

&1 

147.900 

8.5 

2.6 

&0 

459.300 

2.7 

2.5 

6.2 

2.488,900 

4.4 

a6 

6.0 

Meridian,  Min 

Widiita,  Kana. 

Colorado  Springs,  Colo. 

Fort  Smith,  Ark 

Fort  Dodge,  Iowa. 

ZanesviUa,  Ohio 

Muskegon,  Mich 

Bteabenyille,  Ohio 

Tnlsa,  Okla 

Corpus  Christi,  Tex 

DaTenport,  Iowa 

Fargo,  N.  Dak 

Wheeling,  W.  Va 

Amarillo.  Tex 

Little  Rock,  Ark. 

Soath  Bend,  Ind 

Qreensborg,  Pa 

Des  Moines,  Iowa 

Qlens  Fans,  N.Y 

Qreen  Bay,  Wis 

Deeator.  m 

Fort  Worth,  Tex 

Mobile,  Ala. 

Gary,  Ind 

Bloomington,  m 

Springfield,  Mo 

WiHamsport,  Pa. 

Waco,  Tex. 

Labbock,  Tex 

PottsviDe,  Pa 

Milwaakee,  Wis 

Lancaster,  Pa. 

Tampa,  Fla. 

Oklahoma  City,  Okla... 

Mankato,  Minn 

Minneapolis,  Minn 

Peoria,  m. 

Colombos,  Qa 

Reading.  Pa 

Toledo,  Ohio. 

Jacksonville,  Fla. 

Springfield,  in , 

Montgomery,  Ala. 

Brownsyllle,  Tex 

Saginaw,  Mich 

St.Paal.  Minn 

Detroit,  Mich 


*  See  footnote  on  p.  350. 

Sooroe:  OX  9,  214,  R.  60-70,  1228-1232;  DX  RR,  DDDD-1,  DDDD-2,  R.  8802-4816, 
4809-6299,5800-6652. 
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APPENDIX  C 


Sales  of  men* 8  shoes  by  Brovm  and  Kinney  as  a  share  of  the  total  city  sales 
in  selected  areas  (1966) 


Area 


Total  sales 
(pain) 

Kinney 

Shoe  Store 

(%) 

Brown 
owned  or 
oontroUed 

outlets 

Oombiiied 
Brown- 
Kinney 
sbare 

1^000 

18.4 

&4 

24.8 

3S,9Q0 

8.1 

16.6 

2818 

28.700 

8.9 

11.8 

20.2 

88.300 

11.8 

&2 

19.6 

10.100 

11.6 

7.8 

19.8 

08.100 

&8 

10.8 

1&9 

2i,aoo 

14.8 

4.2 

1&6 

21,400 

8.0 

ia4 

I&4 

17,000 

9.8 

&2 

17.6 

2S.20O 

lai 

7.8 

17.4 

12.200 

10.6 

6.8 

16.8 

28.000 

14.0 

LI 

18.1 

21.000 

11.0 

8.7 

14.7 

28.100 

12.1 

2.8 

14.7 

128»800 

2.0 

12.8 

14.8 

28.000 

8.6 

7.8 

14.1 

18.000 

7.8 

6.7 

18.8 

40.000 

7.2 

6.9 

18.1 

24.100 

&0 

4.1 

18.0 

21.100 

7.8 

6.2 

12.8 

48.400 

10.2 

2.1 

12.8 

84.400 

&4 

8.6 

11.0 

88.000 

9.1 

2.8 

11.7 

80.200 

7.2 

8.9 

ILl 

42.800 

8.9 

8.7 

lao 

48.400 

10.1 

a4 

ia6 

68.000 

6.9 

4.8 

ia6 

86.800 

7.8 

2.9 

ia2 

40.000 

4.3 

6.6 

9.8 

88.000 

6.2 

4.6 

9.7 

86.600 

9.0 

a6 

9.6 

60.700 

6.1 

8.7 

8.8 

28.000 

7.7 

1.0 

8.7 

87.000 

8.0 

1.7 

7.7 

81.400 

8.6 

4.2 

7.7 

68.000 

6.2 

2.1 

7.8 

86.000 

6.1 

1.7 

&8 

79.000 

6.7 

1.1 

8.8 

80.800 

8.0 

2.8 

8.4 

Dodge  City,  Kans 

AnUnore,  Okla. 

BatoTla,  N.Y 

Lawton,  Okla. 

Borfsr,  Tex. 

Pueblo,  Colo 

Carlisle.  Pa 

Fremont,  Nebr 

CoatesTille,  Pa 

Manitowoe,  Wis 

Pranklin,Pa 

CouDcU  Blafh,  Iowa... 

Coiieord,N.H 

Ttoxarkana,  Ark 

Corpus  ChrlstI,  Tex... 

MnskofEce,  Okla 

BiQporia,  Kans 

Klngsport,  Tenti 

BartlervUle,  Okla 

Cortland,  N.Y 

Dubuque,  Iowa , 

McAUen,  Tei- 

Rerwyn,  111 

Salina,  Kans 

Kinsston.  N.Y 

Klgln,  ni 

Enid,  Okla 

Uniootown,  Pa 

Roebester,  Minn 

Fort  SnUtb.  Ark 

Topeka,  Kans 

Hutebinson.  Kans 

Jobnson  City.  Tenn.. . 

DaTenport,  Iowa 

Itbaea.N.Y 

ZanesTiUe,  Oblo 

Muskefon.  MIcb 

Steuben vllle,  Obio.... 
Sprtngfleld,  Mo 


*Tbe  percentages  in  tbese  oolumns  reflect  sales  of  Brown  brand  sboes  tbroufb  Brown 
owned  or  controlled  outlets,  witb  tbe  single  exceptton  of  Concord,  N.H.,  In  wbicb  case  tbey 
reflect  tbe  sale  of  Brown  brand  sboes  tbrougb  all  outlets,  regardless  of  ownersblp  or  eootrol, 
and  are,  tberefore,  marginally  too  blgb. 
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Area 


Total  sakt 
(pair*) 

Kinney 

Shoe  Store 

(%) 

Brown 
owned  or 
controlled 

oatlets 

127.400 

4.0 

1.8 

80.900 

2.0 

2.9 

88.000 

4.0 

1.6 

65,000 

2.0 

8.0 

44.000 

4.4 

1.0 

170.000 

4.7 

a7 

180.800 

2.7 

2.6 

254.800 

4.8 

ao 

88.100 

4.4 

a7 

Combined 

Brown* 

Kinney 

share 

(%)• 


AmariUo,  Tex 

AahevlMe.N.C 

Oreen  Bay,  Wis 

Waco,  Tex. 

Oreensborg,  Pa. 

Peoria,  ni 

Beading,  Pa 

Wichita,  Kans 

Colorado  Springs,  Colo 


6.9 
6.8 
6.6 
6.6 
6.4 
6.4 
6.8 
8.2 
6.1 


*  See  (botnote  on  p.  862. 

Source:  OX  9.  214,  R.  0(^70,  1219-1222:  DX  RR,  DDDD-1,  DDDI>-2,  R.  8802-4816, 
4890-6298.  580O-6652. 
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APPENDIX  D 


Comparison  of  Brown-Kinney  percentage  of  industry  shoe  sales  for  selected 

cities,  and  counties  or  standard  metropolitan  areas 

( Appellant't  poroentaceR  of  1054  doUar  nles  adjusted  to  include  sales  of  BrowD  franchise  and 

Wohl  plan  storw] 


City 


City  per- 
centage > 


County  or  8MA  percentage* 


Name 


SMA       County 


Texas  City.  Tex 

Coatesville,  Pa 

Ottumwa,  Iowa 

Unlontown,  Pa. 

Texarkana,  Ark 

Marsballtown,  Iowa... 
Council  Blufb,  Iowa... 
Corpus  Christi,  Tex... 

Ardmore,  Okla. 

Iowa  City,  Iowa. 

Muskogee.  Okla 

Stoubenyille.  Ohio 

Grand  Forks,  N.  Dak. 

Mason  City.  Iowa 

Topeka.  Kans 

Baton  Rouge.  La 

Rochester.  Minn 

Dubuque.  Iowa 

Fort  Smith.  Ark 

Uttle  Rock.  Ark 

Fort  Dodge,  Iowa 

Springfield.  Mo 

Berwyn,  111 

DaTcnport.  Iowa 

Fargo.  N.  Dak 

Altoona.  Pa 

Muskegon.  Mich 

Reading.  Pa 

South  Bend.  Ind 

Oreensburg.  Pa 

Bloomlngton.  Ill 

Kansas  City.  Kans 

Colorado  Sprtngs,  Colo. 

Elgin.  Ul 

Oklahoma  City.  Okla.. 


36.8 
82.0 
37.8 
27.2 
25.8 
24.0 
24.2 
210 
28.4 
l&O 
17.7 
17.5 
17.1 
10.0 
10.4 
10.0 
15.0 
15.4 
15.4 
15.2 

14.8 
14.3 
14.1 
14.1 

13.0 
13.1 
13.1 
12.2 
11.0 
11.8 
11.0 
10.7 
10.0 
10.5 
10.0 


Qatveston,  Tex 

Philadelphia,  Pa 

Wapello  County 

Fayette  County 

Miller  County 

Marshall  County 

Omaha,  Nebr 

Corpus  Christi,  Tex. 

Carter  County 

Johnson  County 

Muskogee  County 

Wheeling-SteubenTille 

Grand  Forks  County 

Cerro  Gordo  County 

Topeka,  Kans 

Baton  Rouge,  La 

Rochester.  Minn 

Dubuque.  Iowa 

Fort  Smith.  Ark 

UtUe  Rock  A  North  Little 

Rock.  Ark 

Webster  County 

Springfield.  Mo 

Chicago.  lU 

Davenport.     Moline,     Rock 

Island 

Cass  County 

Altoona.  Pa 

Muskegon  County 

Reading.  Pa 

South  Bend,  Ind 

Pittoburgh.  Pa 

McLean  County 

Kansas  City.  Mo 

El  Paso  County 

Chicago,  ni 

Oklahoma  City.  Okla 


13.3 
LO 


7.0 
32.0 


8.7 


l&l 
15.0 
15.4 
13.0 
14.7 

13.2 


13.3 
2.5 


12.2 
10.0 


10.7 
11.1 
2.5 


3.1 


2.5 
10.1 


2&5 
12.4 
28.0 
32.0 


20.4 
10.0 
10.5 


14.4 
16.0 


14.3 


13.5 
12.0 


0.8 
10.5 


»  Based  on  dollar  values  from  DX  DDDD-1,  DDDD-2.  NNNN.  UUUUUU,  R.  4030-5200, 
R.  5800-5052.  5780-5818,  7155-7313:  GX  241 D.  R.  2014-2305. 

>  Total  area  doUar  esUmates  of  footwear  sales  from  GX  242,  R.  2807-2810,  and  DX  U  U  U  U  U  U. 
R.  7155-7313.  Area  dollar  sales  of  footwear  by  Brown  and  Kinney  owned  or  controlled  outlets 
trom  DDDD-1.  DDDD-2.  NNNN,  UUUUUU,  R.  4030-5200.  5800-6052,  5780-5818.  7155-7813; 
GX341D.R.  2014-2805. 
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Mr.  Justice  Clark,  concurring. 

I  agree  that  so  long  as  the  Expediting  Act,  15  U.  S.  C. 
§  29,  is  on  the  books  we  have  no  alternative  but  to  accept 
jurisdiction  in  this  case.  The  Act  declares  that  appeals 
in  civil  antitrust  cases  in  which  the  United  States  is 
complainant  lie  only  to  this  Court.  It  thus  deprives 
the  parties  of  an  intermediate  appeal  and  this  Court  of  the 
benefit  of  consideration  by  a  Court  of  Appeals.  Under 
our  system  a  party  should  be  entitled  to  at  least  one 
appellate  review,  and  since  the  sole  opportunity  in  cases 
under  the  Expediting  Act  is  in  this  Court  we  usually  note 
jurisdiction.  A  fair  consideration  of  the  issues  requires 
us  to  carry  out  the  function  of  a  Court  of  Appeals  by 
examining  the  whole  record  and  resolving  all  questions, 
whether  or  not  they  are  substantial.  This  is  a  great 
burden  on  the  Court  and  seldom  results  in  much  expedi- 
tion, as  in  this  case  where  2%  years  have  passed  since  the 
District  Court's  decision. 

On  the  merits  the  case  presents  the  question  of  whether, 
under  §  7  of  the  Clayton  Act,  the  acquisition  by  Brown 
of  the  Kinney  retail  stores  may  substantially  lessen  com- 
petition in  shoes  on  a  national  basis  or  in  any  section 
of  the  country.*  To  me  §  7  is  definite  and  clear.  It 
prohibits  acquisitions,  either  of  stock  or  assets,  where 
competition  in  any  line  of  commerce  in  any  section  of  the 
country  may  be  substantially  lessened.  The  test  as  stated 
in  the  Senate  Report  on  the  bill  is  whether  there  is  "a 
reasonable  probability"  that  competition  may  be  lessened. 

An  analysis  of  the  record  indicates  (1)  that  Brown, 
which  makes  all  types  of  shoes,  is  the  fourth  largest 
manufacturer  in  the  country;  (2)  that  Kinney  likewise 
manufactures  some  shoes  but  deals  primarily  in  retailing, 
having  almost  400  stores  that  handle  a  substantial  volume 


•Since  the  judgment  below  can  be  supported  on  this  theory',  there 
is  no  need  to  inquire  into  any  tendency  to  create  a  monopoly. 
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of  sales;  (3)  that  its  acquisition  would  give  Brown  a 
total  of  some  1,600  retail  outlets,  making  it  the  second 
largest  retailer  in  the  Nation;  (4)  that  Kinney's  stores 
are  on  both  a  national  and  local  basis  strategically  placed 
from  a  retail  market  standpoint  in  suburban  areas  or 
towns  of  over  10,000  population;  (5)  that  Kinney's  sup- 
pliers are  small  shoe  manufacturers;  (6)  that  Brown's 
earlier  acquisitions,  seven  in  number  in  five  years,  indi- 
cate a  pattern  to  increase  the  sale  of  Brown  shoes  through 
the  acquisition  of  independent  outlets,  resulting  in  the 
loss  of  sales  by  small  competing  manufacturers;  (7)  that 
statistics  on  these  outlets  indicate  that  Brown,  after 
acquisition,  has  materially  increased  its  shipments  of 
Brown  shoes  to  them,  some  as  much  as  50% ;  and  (8)  that 
the  acquisition  would  have  a  direct  effect  on  the  small 
manufacturers  who  previously  enjoyed  the  Kinney 
requirements  market. 

It  would  appear  that  the  relevant  line  of  commerce 
would  be  shoes  of  all  types.  This  is  emphasized  by  the 
nature  of  Brown's  manufacturing  activity  and  its  plan  to 
integrate  the  Kinney  stores  into  its  operations.  The 
competition  affected  thereby  would  be  in  the  line  handled 
by  these  stores  which  is  the  full  line  of  shoes  manufac- 
tured by  Brown.  This  conclusion  is  more  in  keeping 
with  the  record  as  I  read  it  and  at  the  same  time  avoids 
the  charge  of  splintering  the  product  line.  Likewise,  the 
location  of  the  Kinney  stores  points  more  to  a  national 
market  in  shoes  than  a  number  of  regional  markets  staked 
by  artificial  municipal  boundaries.  Brown's  business  is 
on  a  national  scale  and  its  policy  of  integration  of 
manufacturing  and  retailing  is  on  that  basis.  I  would 
conclude,  therefore,  that  it  would  be  more  reasonable  to 
define  the  line  of  commerce  as  shoes — those  sold  in  the 
ordinary  retail  store — and  the  market  as  the  entire 
country. 
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On  this  record  but  one  conclusion  can  follow,  i.  e.,  that 
the  acquisition  by  Brown  of  the  400  Kinney  stores  for  the 
purposes  of  integrating  their  operation  into  its  manufac- 
turing activity  created  a  "reasonable  probability"  that 
competition  in  the  manufacture  and  sale  of  shoes  on  a 
national  basis  might  be  substantially  lessened.  I  would 
therefore  aflBrm. 

Mr.  Justice  Harlan,  dissenting  in  part  and  concurring 
in  part. 

I  would  dismiss  this  appeal  for  lack  of  jurisdiction, 
believing  that  the  case  in  its  present  posture  is  prema- 
turely here  because  the  judgment  sou^t  to  be  reviewed 
is  not  yet  final.  Since  the  Court,  however,  holds  that 
the  case  is  properly  before  us,  I  consider  it  appropriate, 
after  noting  my  dissent  to  this  holding,  to  express  my 
views  on  the  merits  because  the  issues  are  of  great  impor- 
tance. On  that  aspect,  I  concur  in  the  judgment  of  the 
Court  but  do  not  join  its  opinion,  which  I  consider  to  go 
far  beyond  what  is  necessary  to  decide  the  case. 

Jurisdiction. 

The  Court's  authority  to  entertain  this  appeal  depends 
on  §  2  of  the  Expediting  Act  of  1903.  That  statute,  in  its 
present  form,  provides  (15  U.  S.  C.  §  29): 

"In  every  civil  action  brought  in  any  district  court 
of  the  United  States  under  any  of  said  [antitrust] 
Acts,  wherein  the  United  States  is  complainant,  an 
appeal  from  the  final  judgment  of  the  district  court 
will  lie  only  to  the  Supreme  Court."  (Emphasis 
added.) 

The  Act  was  passed  by  a  Congress  which  thereby 
"sought  ...  to  ensure  speedy  disposition  of  suits  in 
equity  brought  by  the  United  States  under  the  Anti- 


358 


OCTOBER  TERM,  1961. 


Opmion  of  Harlan,  J. 


370  U,  8. 


Trust  Act.'*  United  States  v.  California  Cooperative 
Canneries,  279  U.  S.  553,  558.  This  major  policy  con- 
sideration emerges  clearly  from  the  otherwise  meager  leg- 
islative history  of  the  Act,  See  H.  R.  Rep,  No.  3020, 57th 
Cong,,  2d  Sess,  (1903);  36  Cong.  Rec.  1679,  1744,  1747. 
It  was  in  keeping  with  this  purpose  that  "Congress  lim- 
ited the  right  of  review  to  an  appeal  from  the  decree 
which  disposed  of  all  matters  .  .  .  and  ,  *  .  precluded 
the  possibility  of  an  appeal  to  either  [the  Supreme  Court 
or  the  Court  of  Appeals]  .  ,  *  from  an  interlocutory  de- 
cree." United  States  v.  California  Cooperative  Canner- 
ies, supra.  For  it  was  entirely  consistent  with  its  desire 
to  expedite  these  cases  for  Congress  to  have  eliminated 
the  time-consuming  delays  occasioned  by  interlocutory 
appeals  either  to  intermediate  courts  or  to  this  Cnourt. 

By  taking  jurisdiction  over  this  appeal  at  the  present 
time»  despite  the  fact  that»  even  if  affirmed,  this  case 
would  doubtless  reappear  on  the  Court's  docket  if  the 
terms  of  the  District  Court's  divestiture  decree  are  unsat- 
isfactory to  the  appellant  or  to  the  Government,  the  Court 
is  paving  the  way  for  dual  appeals  in  all  government 
antitrust  cases  where  intricate  divestiture  judgments  are 
involved.  Whether  or  not  such  a  procedure  is  advisable 
from  the  standpoint  of  judicial  administration  or  prac- 
tical business  considerations — ^and  I  think  such  questions 
by  no  means  free  from  doubt — I  believe  that  it  is  contrary 
to  the  provisions  and  purposes  of  the  Expediting  Act,  and 
that  the  construction  now  given  the  Act  does  violence  to 
the  accepted  meaning  of  "final  judgment"  in  the  federal 
judicial  system. 

The  judgment  from  which  this  appeal  is  taken  directs 
the  appellant  to  "relinquish  and  dispose  of  the  stock,  share 
capital  and  assets"  of  the  G.  R.  Kinney  Company  and 
enjoins  further  interlocking  interests  between  the  two 
corporations.  It  does  not  specify  how  the  divestiture  is 
to  be  carried  out,  but  directs  appellant  to  file  "a  proposed 


BROWN  SHOE  CO.  v.  UNITED  STATES.    359 

294  Opinion  of  Harlan,  J. 

plan  to  cany  into  eflfect  the  divestiture  order"  and  grants 
the  Government  30  days  following  such  filing  in  which 
to  submit  "opposition  or  suggestions  thereto."  When 
considered  in  light  of  the  District  Court's  opinion,  this 
reservation  emerges  as  much  more  than  a  mere  retention 
of  jurisdiction  for  the  purpose  of  ministerially  executing  a 
definite  and  precise  final  judgment.  See,  e.  g.,  Ray  v. 
Law,  3  Cranch  179;  French  v.  Shoemaker,  12  Wall.  86, 98. 
In  light  of  this  Court's  remarks  in  United  States  v.  E.  I. 
du  Pont  de  Nemours  &  Co.,  353  U.  S.  586,  607-608,  the 
District  Court  concluded  that  the  particular  form  which 
the  divestiture  order  was  to  take  was  a  matter  which 
"could  have  far-reaching  effects  and  consequences,"  179 
F.  Supp.,  at  741,  and  that  it  would  be  appropriate  for 
the  court  to  conduct  hearings  on  the  manner  in  which  the 
Kinney  stock  ought  to  be  disposed  of  by  the  appellant. 
Hence  it  is  not  farfetched  to  assume  that  particular  terms 
of  the  remedy  ordered  by  the  District  Court  will  be  con- 
tested, and  that  this  Court  may  well  be  asked  to  examine 
the  details  relating  to  the  anticipated  divestiture.  E.  g.. 
United  States  v.  E.  I,  du  Pont  de  Nemours  &  Co.,  366 
U.  S.  316. 

The  exacting  obligation  with  respect  to  the  terms  of 
antitrust  decrees  cast  upon  this  Court  by  the  Expediting 
Act  was  commented  upon  only  last  Term.  In  United 
States  V.  E.  I.  du  Pont  de  Nemours  &  Co.,  366  U.  S.  316, 
it  was  noted  that  it  was  the  Court's  practice,  "particu- 
larly in  cases  of  a  direct  appeal  from  the  decree  of  a  single 
judge,  ...  to  examine  the  District  Court's  action  closely 
to  satisfy  ourselves  that  the  relief  is  eflfective  to  redress 
the  antitrust  violation  proved."  366  U.  S.,  at  323;  see 
International  Boxing  Club,  Inc.,  v.  United  States,  358 
U.  S.  242,  253.  In  the  present  case  the  Court  and  the 
parties  know  nothing  more  of  "this  most  significant  phase 
of  the  case,"  United  States  v.  United  States  Gypsum  Co., 
340  U.  S.  76,  89,  than  that  Brown  will  generally  be 
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required  to  divest  itself  of  any  interest  in  Kinney. 
Exactly  how  this  separation  is  to  be  accomplished  has  not 
yet  been  determined,  and  there  is  no  way  of  knowing  now 
whether  both  parties  to  the  suit  will  find  the  decree  sat- 
isfactory or  whether  one  or  both  will  seek  further  review 
in  this  Court 

Despite  the  opportunity  thus  created  for  separate  re- 
views  of  these  kinds  of  cases  at  their  '^merits"  and  *'relief '* 
stages,  the  Court  holds  that  the  judgment  now  in  eflfect 
has  **sufficient  indicia  of  finality"  (ante,  p.  308)  to  render 
it  appealable  now,  notwithstanding  that  the  terms  of  the 
ordered  divestiture  have  not  yet  been  fixed.  This  con- 
clusion is  based  upon  three  discrete  considerations,  none 
of  which,  in  my  opinion,  serves  to  overcome  the  "final 
judgment"  requirement  of  the  Expediting  Act,  as  that 
term  has  hitherto  been  understood  in  federal  law.^ 

First  The  Court  suggests  that  any  further  proceedings 
to  be  conducted  in  the  District  Court  are  "sufficiently  inde- 
pendent of,  and  subordinate  to»  the  issues  presented  by 
this  appeal"  to  permit  them  to  be  considered  and  reviewed 
separately*  But  this  judicially  created  exception  to  the 
embracing  principle  of  finality  has  never  heretofore  been 
utilized  by  this  Court  to  permit  separate  review  of  a  Dis- 
trict Court's  decision  on  the  underlying  merits  of  a  claim 
when  the  details  of  the  relief  that  is  to  be  awarded  are 
yet  uncertain.  The  present  case  does  not  present  the 
possibility*  as  did  Cohen  v.  Beneficial  Industrial  Loan 
Corp.,  337  U.  S.  541,  and  Forgay  v,  Conrad,  6  How.  201, 
that  a  delay  in  appellate  review  would  result  in  irreparable 


'  "A  final  judgment  is  one  which  disposes  of  the  whole  subject, 
gives  ftll  the  relief  that  was  contemplated,  provider  with  reasonable 
completenesfi^  for  giving  effect  to  the  judgment  and  leaves  nothing 
to  be  done  in  the  cause  save  to  superintend,  ministerially,  the  execu- 
tion of  the  decree  "  City  of  Louisa  v.  Levi,  140  F.  2d  512,  514.  See, 
e.  g..  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  429;  Tayhr  v.  Board  oj 
Edmation,  288  F.  2d  600. 
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harm^  equivalent  in  eflfect  to  a  denial  of  any  review  on 
the  point  at  issue.  See  337  U,  S„  at  546;  6  How.,  at  204. 
Nor  is  this  a  case  in  which  the  complaint's  prayers  for 
relief  are  so  diversified  that  the  resolution  of  one  branch 
of  the  case  "is  independent  of,  and  unaflfected  by,  another 
litigation  with  which  it  happens  to  be  entangled/^  Radio 
Station  WOW,  Inc.,  v.  Johnson,  326  U.  S.  120,  126;  see 
Carondelet  Canal  Co.  v,  Louisianxi,  233  U,  S.  362,  372-373 ; 
Forgay  v.  Cofirad,  supra. 

If  the  appellant  were  compelled  to  await  the  entry  of 
a  particularized  divestiture  order  before  being  granted 
appellate  review,  it  would  suffer  no  irremediable  loss; 
indeed,  in  this  case  the  merger  was  allowed  to  proceed 
pendente  lite,  so  any  delay,  to  the  extent  that  it  could 
affect  the  parties,  would  benefit  the  appellant  Nor  can  it 
well  be  suggested  that  the  particular  conditions  under 
which  the  divestiture  is  to  be  executed  are  matters  that 
are  only  fortuitously  * 'entangled"  w^ith  the  merits  of  the 
complaint.  Despite  the  seemingly  mandatory  tone  of 
the  "divestiture"  judgment  now  before  us,  the  plain  fact 
remains  that  it  is  by  its  own  terms  inoperative  to  a 
substantial  extent  until  further  proceedings  are  held  in 
the  District  Court.  Unlike  the  cases  relied  upon  by  the 
Court,  therefore,  this  case  comes  up  on  appeal  before  the 
appellant  knows  exactly  what  it  has  been  ordered  to  do 
or  not  to  do.  This  is  surely  not  the  type  of  judgment 
"which  ends  the  litigation  on  the  merits  and  leaves  noth- 
ing for  the  court  to  do  but  execute  the  judgment"  Catlin 
V.  United  States,  324  IT.  S.  229,  233;  see  Covington  v. 
Covington  First  Nation^il  Bank,  185  U,  S.  270,  277. 

Second,  The  Court  finds  significant  the  "character  of 
the  decree  still  to  be  entered  in  this  suit."  Ante,  p.  309, 
Since  the  order  of  full  divestiture  requires  "careful, 
and  often  extended,  negotiation  and  formulation,"  ante,  p. 
309,  it  is  suggested  that  a  delay  in  carrying  out  its  terms 
might  render  them  impractical  or  unenforceable.    Apart 
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from  the  fact  that  this  policy  consideration  is  more  appro- 
priately addressed  to  the  Congress  than  to  this  Court,  it 
appears  to  nie  to  call  for  a  result  directly  contrary  to  that 
reached  by  the  Court.  For  if  the  terms  of  the  divestiture 
are  indeed  so  difficult  to  formulate  and  so  interrelated 
with  market  conditions,  it  is  most  unlikely  that  the  decree 
to  be  issued  by  the  District  Court  will  turn  out  to  be  satis- 
factory to  both  parties.  Consequently,  on  the  Court's 
own  reasoning,  a  second  appearance  of  this  case  on  our 
docket  is  not  an  imaginative  possibility  but  a  reason- 
able likelihood.  In  stating  that  the  divestiture  portion 
of  this  judgment  '*is  disputed  here  on  an  'all  or  nothing' 
basis,*'  and  that  "it  is  ripe  for  review  now,  and  will,  there- 
after, be  foreclosed,"  ante,  p,  309,  the  Court  can  hardly 
mean  that  either  the  appellant  or  the  Government  will  be 
precluded  from  seeking  review  of  the  divestiture  terms  if 
it  deems  them  unsatisfactory.  Indeed,  neither  side  on 
this  appeal  has  addressed  itself  to  the  propriety  of  the 
divestiture  remedy,  as  such,  that  is  independently  of 
the  question  whether  the  merger  itself  runs  afoul  of  the 
Clayton  Act. 

Moreover,  if  it  is  delay  between  formulation  of  the 
decree  and  its  execution  that  is  thought  to  be  damaging, 
what  reason  is  there  to  believe  that  this  delay  or  its  haz- 
ards will  be  any  greater  if  the  entire  case  is  brought  up 
here  once  than  if  review  is  separately  sought  from  the 
divestiture  decree  once  its  terms  have  been  settled?  Nor 
can  it  be  maintained  that  if  the  merits  are  now  affirmed 
then  an  appeal  on  the  question  of  relief  is  improbable. 
For  insofar  as  complex  "negotiation  and  formulation"*  is 
a  factor,  the  probability  of  an  appeal  is  equally  likely  in 
either  instance. 

Third,  The  Court*s  final  reason  for  holding  this  judg- 
ment appealable  is  that  similar  judgments  have  often 
been  reviewed  here  in  the  past  with  no  issue  ever  having 
been  raised  regarding  jurisdiction.    But  the  cases  ar^ 
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legion  which  have  echoed  the  answer  given  by  Chief  Jus- 
tice Marshall  to  a  contention  that  the  Court  was  bound 
on  a  jurisdictional  point  by  its  consideration  on  the  merits 
of  a  case  in  which  the  jurisdictional  question  had  gone 
unnoticed:  ''No  question  was  made,  in  that  case,  as  to  the 
jurisdiction.  It  passed  sub  silentio,  and  the  court  does 
not  consider  itself  as  bound  by  that  case."  United  States 
V.  More,  3  Cranch  159,  172;  see  Snow  v.  United  States, 
118  U.  S.  346, 354;  Cross  v.  Burke,  146  U.  S.  82, 87;  Louis- 
ville Trust  Co.  V.  Knott,  191  U.  S.  225,  236;  New  v.  Okla- 
homa,  195  U.  S.  252,  256;  United  States  ex  rel  Arant  v. 
Lane,  245  U.  S.  166,  170;  Stainback  v.  Mo  Hock  Ke  Lok 
Po,  336  U.  S.  368,  379;  United  States  v.  L.  A.  Tucker 
Truck  Lines,  344  U.  S.  33,  38.  The  fact  that  the  Court 
may,  in  the  past,  have  overlooked  the  lack  of  finality  in 
some  of  the  judgments  that  came  here  for  review  in  sim- 
ilar posture  to  this  one  does  not  now  free  it  from  the 
requirements  of  the  Expediting  Act.  Nor  does  the  fact 
that  none  of  the  cases  reviewed  in  what  now  appears  to 
have  been  an  interlocutory  stage  was  ever  appealed  again 
justify  disregard  of  the  statute.  This  history  might  point 
to  the  desirability  of  an  amendment  to  the  Expediting 
Act,  but  it  does  not  make  into  a  "final  judgment"  a  decree 
which  reserves  for  future  determination  the  terms  of  the 
precise  relief  to  be  afforded. 

The  Court  suggests  that  a  "pragmatic  approach"  to 
finality  is  called  for  in  light  of  the  policies  of  the  Federal 
Rules  of  Civil  Procedure,  which  direct  the  "just,  speedy, 
and  inexpensive  determination  of  every  action."  Ante, 
p.  306.  But  this  misconceives  the  nature  of  the  issue  that 
is  presented.  Whether  this  judgment  is  final  and  appeal- 
able is  not  a  question  turning  on  the  Federal  Rules  of 
Civil  Procedure  or  on  any  balance  of  policies  by  this 
Court.  Congress  has  seen  fit  to  make  this  Court,  for 
reasons  which  are  less  than  obvious,  the  sole  appellate 
tribunal  for  civil  antitrust  suits  instituted  by  the  United 
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States,  In  so  doing,  it  has  chosen  to  limit  this  Court's 
reviewing  power  to  "final  judgments  J*  Whether  the  first 
of  these  legislative  determinations,  made  in  1903,  when 
appeal  as  of  right  to  this  Court  was  the  rule  rather  than 
the  exception,  should  survive  the  expansion  in  the  Court's 
docket  and  the  development^  pursuant  to  the  Judiciary 
Act  of  1925,  of  this  Court's  discretionary  certiorari 
jurisdiction,  may  never  have  been  given  adequate  consid- 
eration by  the  Congress.^ 

At  this  period  of  mounting  dockets  there  is  certainly 
much  to  be  said  in  favor  of  relieving  this  Court  of  the 
often  arduous  task  of  searching  through  voluminous  trial 
testimony  and  exhibits  to  determine  whether  a  single  dis- 
trict judge's  findings  of  fact  are  supportable.  The  legal 
issues  in  most  civil  antitrust  cases  are  no  longer  so  novel 
or  unsettled  as  to  make  them  especially  appropriate  for 
initial  appellate  consideration  by  this  Court,  as  compared 
with  those  in  a  variety  of  other  areas  of  federal  law. 
And  under  modern  conditions  it  may  well  be  doubted 
whether  direct  review  of  such  cases  by  this  Court  truly 
serves  the  purpose  of  expedition  which  underlay  the  orig- 
inal passage  of  the  Expediting  Act.  I  venture  to  predict 
that  a  critical  reappraisal  of  the  problem  would  lead 
to  the  conclusion  that  ^'expedition''  and  also,  over-all, 
more  satisfactory  appellate  review  would  be  achieved  in 


'  For  example,  the  report  which  accompanied  the  1925  Act  to  die 
flcx>r  of  the  Senate  said  of  the  cases  in  which  direct  appeal  from  a 
District  Court  to  the  Supreme  Court  was  retained:  'Ws  is  well  known, 
there  are  certain  cases  wMch.  under  the  present  law,  may  be  taken 
directly  from  the  district  court  to  the  Supreme  Court.  Without 
entering  into  a  description  of  the§e  four  classes  of  cases,  it  is  «?uRicient 
to  say  tJmt  under  the  eadsting  law  these  are  case$  whkh  must  be  heard 
by  three  judgm,  one  of  whom  is  a  circuit  judge/*  8.  Rep,  No.  362, 
Mth  Cong.,  lat  Sess.  3  (1924) .  (Emphasis  added.)  This  generaliza- 
tion waa  obviously  erroneous  since  the  Expediting  Act  provided  for 
difeet  review  in  this  Court  of  government  antitrust  cases  decided 
hy  i  mngle  district  judge. 
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these  cases  were  primary  appellate  jurisdiction  returned 
to  the  C!ourt  of  Appeals,  leaving  this  Court  free  to 
exercise  its  certiorari  power  with  respect  to  particular 
cases  deemed  deserving  of  further  review.  As  things  now 
stand  this  Court  must  deal  with  all  government  civil  anti- 
trust cases,  often  either  at  the  unnecessary  expenditure 
of  its  own  time  or  at  the  risk  of  inadequate  appellate 
review  if  a  sunmiary  disposition  of  the  appeal  is  made. 
Further,  such  a  jurisdictional  change  would  bid  fair  to 
satisfy  the  very  "policy"  arguments  suggested  by  the 
Court  in  this  case.  For  the  Courts  of  Appeals,  whose 
dockets  are  generally  less  crowded  than  those  of  this 
Court,  would  then  be  authorized  to  hear  appeals  from 
orders  such  as  the  one  here  in  question.  Since  this  order 
grants  an  injunction  against  interlocking  interests  between 
Brown  and  Kinney,  it  would  come  within  28  U.  S.  C. 
§  1292  (a)(1)  were  this  not  a  case  "where  a  direct  review 
may  be  had  in  the  Supreme  Court." 

So  long,  however,  as  the  present  Expediting  Act  con- 
tinues to  commend  itself  to  Congress  this  Court  is  bound 
by  its  limitations,  and  since  for  the  reasons  already  given 
the  decree  appealed  cannot,  in  my  opinion,  be  properly 
considered  a  "final  judgment,"  I  think  the  appeal,  at  this 
juncture,  should  have  been  dismissed. 

The  Merits. 

Since  the  Court  nonetheless  holds  that  the  judgment 
is  appealable  in  its  present  form,  and  since  the  underlying 
questions  are  far-reaching,  I  consider  it  a  duty  to  express 
my  view  on  the  merits.  On  this  aspect  of  the  case  I  join 
the  disposition  which  aflarms  the  judgment  of  the  District 
Court,  though  I  am  not  prepared  to  subscribe  to  all  that 
is  said  or  implied  in  the  opinion  of  this  Court. 

The  question  presented  by  this  case  can  be  stated  in 
narrow  and  concise  terms:  Are  the  District  Court's  con- 
clusions that  the  effect  of  the  Brown-Kinney  merger  may 
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be,  in  the  language  of  §  7  of  the  Clayton  Act,  "substan- 
tially  to  lessen  competition,  or  to  tend  to  create  a  monop- 
oly" in  "any  line  of  commerce  in  any  section  of  the 
country"  sustainable?  In  other  words,  does  the  indefinite 
and  general  language  in  §  7  manifest  a  congressional  pur- 
pose to  proscribe  a  combination  of  this  sort?  Brown  con- 
tends that  in  finding  the  merger  illegal  the  District  Court 
lumped  together  what  are  in  fact  discrete  ^'lines  of  com- 
merce,*- that  it  failed  to  define  an  appropriate  "section 
of  the  country,"  and  that  when  the  case  is  properly  viewed 
any  lessening  of  competition  that  may  be  caused  by  the 
merger  is  not  "substantial."  For  reasons  stated  below,  I 
think  that  each  of  these  contentions  is  untenable. 

The  dispositive  considerations  are,  I  think,  found  in 
the  "vertical"  effects  of  the  merger,  Uiat  is,  the  effects 
reasonably  to  be  foreseen  from  combining  Brown's  manu- 
facturing facilities  with  Kinney's  retail  outlets.  In  my 
opinion  the  District  Court's  conclusions  as  to  such  effects 
are  supported  by  the  record,  and  suffice  to  condemn  the 
merger  under  §  7,  without  regard  to  what  might  be  deemed 
to  be  the  ''horizontal"  effects  of  the  transaction. 

L  "Lme  of  Commerce" — ^In  considering  both  the  hori- 
zontal and  vertical  aspects  of  this  merger,  the  District 
Court  analyzed  the  probable  impact  on  competition  in 
terms  of  three  relevant  "lines  of  commerce" — men*s  shoes, 
women's  shoes,  and  children's  shoes<  It  rejected  Brown's 
claim  that  shoes  of  different  construction  or  of  different 
price  range  constituted  distinct  lines  of  commerce.  What- 
ever merit  there  might  be  to  Brown's  contention  that  the 
product  market  should  be  more  narrowly  defined  when 
it  is  viewed  from  the  vantage  point  of  the  ultimate  con- 
sumer (whose  pocketbook,  for  example,  may  limit  his 
purchase  to  a  definite  price  range),  the  same  is  surely  not 
true  of  the  shoe  manufacturer.  Although  the  record  con- 
tains  evidence  tending  to  prove  tJiat  a  shoe  manufacturing 
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plant  may  be  managed  more  economically  if  its  produc- 
tion is  limited  to  only  one  type  and  grade  of  shoe,  the  his- 
tory of  Brown's  own  factories  reveals  that  a  single  plant 
may  be  used  in  successive  years,  or  even  at  the  same 
time,  for  the  manufacture  of  varying  grades  of  shoes  and 
may,  without  undue  difficulty,  be  shifted  from  the  produc- 
tion of  children's  shoes  to  men's  or  women's  shoes,  or 
vice  versa. 

Because  of  this  flexibility  of  manufacture,  the  product 
market  with  respect  to  the  merger  between  Brown's  man- 
ufacturing facilities  and  Kinney's  retail  outlets  might 
more  accurately  be  defined  as  the  complete  wearing- 
apparel  shoe  market,  combining  in  one  the  three  com- 
ponents which  the  District  Court  treated  as  separate  lines 
of  commerce.  Such  an  analysis,  taking  into  account  the 
interchangeability  of  production,  would  seem  a  more 
realistic  gauge  of  the  possible  anticompetitive  effects  in 
the  shoe  manufacturing  industry  of  a  merger  between  a 
shoe  manufacturer  and  a  retailer  than  the  District  Court's 
compartmentalization  in  terms  of  the  buying  public.  For 
if  a  manufacturer  of  women's  shoes  is  able,  albeit  at  some 
expense,  to  convert  his  plant  to  the  production  of  men's 
shoes,  the  possibility  of  such  a  shift  should  be  considered 
in  deciding  whether  the  market  for  either  men's  shoes  or 
women's  shoes  can  be  monopolized  or  whether  a  par- 
ticular merger  substantially  lessens  competition  among 
manufacturers  of  either  product.  See  Adelman,  Economic 
Aspects  of  the  Bethlehem  Opinion,  45  Va.  L.  Rev.  684, 
689-691 ;  cf .  United  States  v.  Columbia  Steel  Co.,  334 
U.  S.  495,  510-511;  but  see  United  States  v.  Bethlehem 
Steel  Corp.,  168  F.  Supp.  576,  592. 

The  fact  that  §  7  speaks  of  the  lessening  of  competition 
"in  any  line  of  commerce"  (emphasis  added)  does  not,  of 
course,  mean  that  the  product  market  on  which  the  effect 
of  the  merger  is  considered  may  be  defined  as  narrowly 
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or  as  broadly  as  the  Government  chooses  to  define  it," 
The  duty  rests  with  the  District  Court,  and  ultimately 
with  this  Court,  to  determine  what  is  the  appropriate 
market  on  an  appraisal  of  the  relevant  economic  consid- 
erations. Discovering  the  product  market  is  '*a  necessary 
predicate  to  a  finding  of  a  violation  of  the  Clayton  Act/' 
United  States  v,  E.  L  du  Pont  de  Nemours  dt  Co.,  353 
XJ.  S.  586>  593,  and  the  breadth  of  the  statutory  language 
provides  no  license  for  an  abdication  of  this  necessary 
function.  In  light  of  the  production  flexibility  demon- 
strated by  the  undisputed  facts  in  this  case,  I  think  the 
line  of  commerce  by  which  the  vertical  aspects  of  the 
Brown-Kinney  merger  should  be  judged  is  the  wearing- 
apparel  shoe  industry  generally, 

2.  *'8€ctian  of  the  Country" — This  merger  involves 
nationwide  concerns  which  sell  and  purchase  shoes  in 
various  localities  throughout  the  country,  so  that  it 
appears  that  the  most  suitable  geographical  market  for 
appraising  the  alleged  anticompetitive  effects  of  the  ver- 
tical combination  is  the  Nation  as  a  whole*  This  finding 
of  the  District  Court  (limited  to  the  vertical  aspect  of 
the  merger)  is  not  contested  by  Brown  and  is  properly 
accepted  here.  One  caveat  is  in  order,  however.  In 
judging  the  anticompetitive  effect  of  the  merger  on  the 
national  market,  it  must  be  recognized  that  any  decline 
in  competition  that  might  result  need  not  have  a  uniform 
effect  throughout  the  entire  country.    It  is  sufBcient  if 


*  ^  th€  Court  noted  in  United  States  v,  E.  L  du  Pont  de  NeTnaun 
dt  Vo^  351  U.  3.  377,  393,  "one  can  theorize  that  we  have  monopolistic 
competition  in  every  nonstandardized  commodity  with  each  manu- 
facturer having  power  over  the  price  and  production  of  his  own 
product."  If  the  Government  were  permitted  to  choose  its  *'hne 
of  commerce"  it  could  presumably  draw  the  market  narrowly  in  a 
case  that  turns  on  the  existence  vd  non  of  monopoly  power  and 
draw  it  broadly  when  the  question  is  whether  both  parties  to  a  merger 
are  withm  the  same  competitive  market. 
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the  record  proves  that  as  a  result  of  the  merger  competi- 
tion will  generally  be  lessened,  though  its  most  serious 
impact  may  be  felt  in  certain  localities. 

3.  "Substantially  to  Lessen  Competition." — The  re- 
maining question  is  whether  the  merger  of  Brown's 
manufacturing  facilities  with  Kinney's  retail  outlets 
"may  .  .  .  substantially  lessen  competition"  or  "tend  to 
create  a  monopoly"  in  the  nationwide  market  in  which 
shoe  manufacturers  sell  to  shoe  retailers.  The  findings 
of  the  District  Court,  supported  by  the  evidence,  when 
taken  together  with  undisputed  facts  appearing  in  the 
record,  justify  the  conclusion  that  a  substantial  lessening 
of  competition  in  the  relevant  market  is  a  "reasonable 
probability."  S.  Rep.  No.  1775,  81st  C!ong.,  2d  Sess.  6 
(1950). 

On  the  date  of  the  merger  Kinney's  retail  stores  num- 
bered 352,  and  this  figure  had  increased  to  more  than  400 
by  the  time  of  the  trial.  Nearly  all  these  stores  sell  men's, 
women's,  and  children's  shoes  and  are  located  in  the  down- 
town areas  of  cities  of  at  least  10,000  population.  In  116 
of  these  cities,  Kinney's  combined  pairage  sale  of  shoes 
for  1955  exceeded  10%  of  all  shoes  sold  in  the  city  during 
the  year.  Its  total  retail  shoe  sales  during  the  year  con- 
stituted 1.2%  of  the  national  total  in  terms  of  dollar  vol- 
ume and  1.6%  in  terms  of  pairage.  Of  these  shoes,  only 
20%  were  supplied  by  the  Kinney  manufacturing  plants, 
the  remainder  coming  from  some  197  other  sources.* 

Prior  to  1955  Kinney  had  bought  none  of  its  outside- 
source  shoes  from  Brown,  and  its  records  for  1955  reveal 
that  the  year's  purchases  were  made  from  a  diverse  num- 
ber of  independent  shoe  manufacturers.  There  were  66 
suppliers  (including  Brown)  in  that  year  each  of  whose 
total  sales  to  Kinney  exceeded  $50,000,  and  only  three  of 

^  The  schedule  in  the  record  of  Kinney's  outside  shoe  suppliers  for 
the  calendar  year  1955  lists  319  vendors,  but  122  of  these  supplied 
less  than  $1,000  worth  of  goods  during  the  year. 
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these  (Brown,  Endicott- Johnson  Co.,  and  Georgia  Shoe 
Manufacturing  Co.)  were  large  companies  whose  output 
placed  them  among  the  25  most  productive  nonrubber 
shoe  manufacturers  in  <^e  United  States.  Consequently, 
it  appears  that  Kinney  was  a  substantial  purchaser  of  the 
shoes  produced  by  many  small  independent  shoe  manu- 
facturers throughout  the  country.  In  fact,  the  record 
aflSrmatively  shows  that  at  least  five  of  Kinney's  suppliers, 
three  of  which  are  located  in  the  State  of  New  York,  one 
in  Pennsylvania,  and  one  in  New  Hampshire,  each  relied 
upon  Kinney  to  purchase  more  than  40%  of  its  total 
production  in  1955. 

That  the  merger  between  Brown's  shoe  production 
plants  and  Kinney's  retail  outlets  will  tend  to  foreclose 
some  of  the  large  market  which  smaller  shoe  manufac- 
turers found  in  sales  to  Kinney  hardly  seems  open  to 
doubt.  This  conclusion  is  supported  by  the  following 
facts  which  emerge  indisputably  from  the  record:  (1)  In 
the  shoe  industry,  as  in  many  others,  the  purchase  of  a 
retail  chain  by  a  manufacturer  results  in  an  increased 
flow  of  the  purchasing  manufacturer's  shoes  to  the  retail 
store.  Hence  independent  shoe  manufacturers  find  it 
more  difficult  to  sell  their  shoes  to  an  acquired  retail  chain 
than  to  an  independent  one.  (2)  The  result  of  Brown's 
earlier  acquisition  of  two  retail  chains  was,  in  each  in- 
stance, a  substantial  increase  in  the  quantity  of  Brown 
shoe  purchases  by  the  previously  independent  chains.* 

"  In  1951  Brown  purchased  the  Wohl  Shoe  Company,  which  oper- 
ated leased  shoe  departments  in  department  stores  throughout  the 
country.  Before  its  acquisition  of  Wohl,  Brown  had  supphed  12.8% 
of  Wohl's  shoe  requirements;  by  1957,  it  was  supplying  33.6%  of 
Wohl's  needs. 

In  1953,  Brown  purchased  a  partial  interest  in  a  small  chain  of 
retail  stores  in  Los  Angeles  known  as  Wetherby-Kayser.  Before 
this  purchase.  Brown  had  supphed  10.4%  of  Wetherby 's  shoes ;  within 
one  year  this  percentage  increased  to  almost  50%. 
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(3)  The  history  of  many  of  Brown's  plants  proves  that 
they  may  be  readily  adapted  to  the  production  of  the 
grade  and  style  of  shoes  customarily  sold  in  Kinney  stores.* 

(4)  Although  Brown  supplied  none  of  Kinney's  require- 
ments before  the  merger,  it  was  supplying  almost  8% 
of  these  requirements  just  two  years  thereafter. 

The  dollar  volume  of  Kinney's  outside  shoe  purchases 
in  1955  was  between  16  and  17  million  dollars,  and  this 
amount  had  increased  to  19.4  million  by  1957.  While 
Kinney  was  making  only  about  1.2%  of  the  total  retail 
dollar  sales  in  the  United  States  in  1955,  that  percentage 
can  hardly  be  deemed  an  accurate  reflection  of  its  propor- 
tion of  nationwide  shoe  purchases  by  retailers  since  the 
retail-sales  figure  is  based  on  a  computation  that  includes 
all  retail  stores,  whether  or  not  they  were  vertically  inte- 
grated or  otherwise  affiliated.  In  terms  of  available  mar- 
kets for  independent  shoe  manufacturers,  the  percentage 
of  Kinney's  purchases  must  have  been  substantially 
larger — though  the  precise  figure  is  unavailable  on  the 
record  before  us.^ 

If  the  controlling  test  were,  as  it  may  be  under  the 
similar  language  of  §  3  of  the  Clayton  Act,  one  of  "quanti- 


•  In  addition,  it  appears  from  the  record  that  shortly  after  the 
merger  was  effected,  Kinney  abandoned  its  earlier  policy  of  selling 
only  Kinney-brand  shoes  (80%  of  which  were  "made  up"  for  it  by 
its  manufacturers)  and  began  selling  a  considerable  number  of  Brown's 
branded  and  advertised  shoes.  Along  with  the  indications  in  the 
record  that  Kinney  was  beginning  also  to  sell  higher-priced  shoes  in 
its  suburban  outlets,  this  suggests  that  Brown  could  supply  much  of 
Kinney's  needs  with  only  a  minimal  additional  capital  investment. 

^  The  existence  of  such  gaps  in  the  record  make  a  fair  assessment 
of  the  effects  of  this  merger  more  difficult  than  it  would  otherwise  be. 
One  of  the  reasons  why  I  would  not  consider  the  horizontal  aspect 
of  this  merger  is  my  conviction  that  the  data  supplied  by  the  Govern- 
ment is  entirely  inadequate  for  a  proper  evaluation  of  the  impact 
of  the  horizontal  merger  on  competition. 
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tative  substantiality,"  compare  Standard  Oil  Co.  v.  United 
States,  337  U.  S.  293,  with  Tampa  Electric  Co.  v.  Nash- 
ville Coal  Co.,  365  U.  S*  320,  the  probable  foreclosure  of 
independent  manufacturers  from  this  substantial  share  of 
the  available  retail  shoe  market  would  be  enough  to  ren^ 
der  the  vertical  aspect  of  this  merger  unlawful  under  §  7* 
But  since  the  merger  can  be  shown  to  have  an  injurious 
effect  on  competition  among  manufacturers  and  among 
retailers,  it  is  unnecessary  to  consider  whether  the  Stand- 
ard Stations  formula  is  applicable. 

The  vertical  affiliation  between  this  shoe  manufac- 
turer and  a  primarily  retail  organization  is  surely  not,  as 
the  dissenters  thought  the  contractual  tie  in  Standard 
Stations  to  be,  "a  device  for  waging  competition"  rather 
than  "a  device  for  suppressing  competition."  337  U.  S., 
at  323.  Since  Brown  is  able  by  reason  of  this  merger  to 
turn  an  independent  purchaser  into  a  captive  market  for 
its  shoes  it  inevitably  diminishes  the  available  market  for 
which  shoe  manufacturers  compete.  If  Brown  shoes  re- 
place  those  which  had  been  previously  produced  by  others, 
the  displaced  manufacturers  have  no  choice  but  to 
enter  some  other  market  or  go  out  of  business.  Since 
all  manufacturers,  including  Brown,  had  competed  for 
Kinney*s  patronage  when  it  was  unaffiliated »  Brown's 
merger  with  Kinney  potentially  withdraws  a  share  of 
the  market  previously  available  to  the  independent  shoe 
manufacturers. 

Not  only  may  this  merger,  judged  from  a  vertical  stand- 
point, affect  manufacturers  who  compete  with  Brown;  it 
may  also  adversely  affect  competition  on  the  retailing 
level.  With  a  large  manufacturer  such  as  Brown  behind 
it,  the  Kinney  chain  would  have  a  great  competitive 
advantage  over  the  retail  stores  with  which  it  vies  for  con- 
sumer patronage.  As  a  manufacturer-owned  outlet,  the 
Kinney  store  would  doubtless  be  able  to  sell  its  shoes  at  a 
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lower  profit  margin  and  outlast  an  independent  competi- 
tor. The  merger  would  also  eflfectively  prevent  the  retai] 
competitor  from  dealing  in  Brown  shoes,  since  these  might 
be  offered  at  lower  prices  in  Kinney  stores  than  elsewhere.* 

Brown  contends  that  even  if  these  anticompetitive 
effects  are  probable,  they  touch  upon  an  insignificant 
share  of  the  market  and  are  not,  therefore,  "substantial" 
within  the  meaning  of  §  7.  Our  decision  in  Tampa  Elec- 
tric Co.  V.  Nashville  Coal  Co.,  365  U.  S.  320,  is  cited  as 
authority  for  the  proposition  that  a  foreclosure  of  about 
1%  of  the  relevant  market  is  necessarily  insubstantial. 
But  the  opinion  in  Tampa  Electric  carefully  noted  that 
"substantiality  in  a  given  case"  depends  on  a  variety  of 
factors.  365  U.  S.,  at  329.  Two  of  the  considerations 
that  were  mentioned  were  "the  relative  strength  of  the 
parties"  and  "the  probable  immediate  and  future  effects 
which  pre-emption  of  that  share  of  the  market  might 
have  on  effective  competition  therein."  Ibid.  When,  as 
here,  the  foreclosure  of  what  may  be  considered  a  small 
percentage  of  retailers'  purchases  may  be  caused  by  the 
combination  of  the  country's  third  largest  seller  of  shoes 
with  the  country's  largest  family-style  shoe  store  chain, 
and  when  the  volume  of  the  latter's  purchases  from  inde- 
pendent manufacturers  in  various  parts  of  the  country  is 
large  enough  to  render  it  probable  that  these  suppliers, 
if  displaced,  will  have  to  fall  by  the  wayside,  it  cannot, 
in  my  opinion,  be  said  that  the  effect  on  the  shoe  industry 
is  "remote"  or  "insubstantial." 

I  reach  this  result  without  considering  the  findings  of 
the  District  C!ourt  respecting  the  trend  in  the  shoe  indus- 
try towards  "oligopoly"  and  vertical  integration.    The 


"  The  change  in  Kinney  policy  whereby  it  now  carries  shoes  bear- 
ing the  Brown  brand  (see  note  6,  supra)  tends  to  make  retailer 
competition  still  more  difficult. 
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statistics  in  the  record  fall  short  of  convincing  me  that  any 
such  trend  exists.*  I  consider  the  District  Court's  judg- 
ment warranted  apart  from  these  findings. 

Accordingly,  bowing  to  the  Court's  decision  that  the 
case  is  properly  before  us,  I  join  the  judgment  of 
affirmance. 


*  In  terais  of  bare  numbers,  the  quantity  of  retail  outlets  owned  or 
controlled  by  the  major  manufacturers  has  undoubtedly  been  increas- 
ing since  1947.  But  much  of  the  data  in  the  record  is  incomplete 
in  this  regard  because  it  is  based  on  varying  standards.  Thus,  while 
the  Government  argues  that  the  increase  in  percentage  of  national 
retail  sales  by  shoe  chains  owning  101  or  more  outlets  from  20.9% 
in  1948  to  25.5%  in  1954  proves  the  trend  toward  "oligopoly,"  the 
appellant's  statistics,  founded  upon  retail  sales  by  all  outlets  (includ- 
ing general  merchandise  and  clothing  stores),  show  that  retail  sales 
by  chains  of  11  or  more  stood  at  a  constant  19.5%  of  national  dollar 
volume  in  both  1948  and  1954.  Moreover,  the  apparent  decline  in 
the  proportional  share  of  the  country's  shoe  needs  supplied  by  the 
largest  manufacturers  between  1947  and  1955  belies  any  claim  that 
shoe  production  is  becoming  "oligopolistic."  Whereas  the  largest  four 
manufacturers  supplied  25.9%  of  the  Nation's  needs  in  1947,  the 
largest  eight  supphed  31.4%,  and  the  largest  15  suppUed  36.2%,  in 
1955  the  equivalent  percentages  were  22%,  27%,  and  32.5%. 

There  is  no  suggestion  in  the  record  as  to  whether  earlier  purchases 
of  retail  chains  by  shoe  manufacturers  reduced  the  number  of  inde- 
pendent manufacturers  or  otherwise  harmed  competition.  Conse- 
quently, while  the  record  does  establish  that  manufacturers  have  been 
increasing  the  number  of  their  retail  outlets,  it  is  entirely  silent  on 
the  effects  of  this  N-ertical  expansion. 
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CERTIORARI  TO  THE  COURT  OF  APPEALS  OF  GEORGIA. 
No.  369.    Argued  March  29,  1962.— Decided  June  25,  1962. 

In  the  midst  of  a  local  political  campaign,  a  County  Judge,  in  the 
presence  of  representatives  of  news  media  assembled  at  the  Judge's 
request,  issued  a  charge  to  a  grand  jury  giving  it  special  instructions 
to  investigate  rumors  and  accusations  of  alleged  bloc  voting  by 
Negroes  and  the  rumored  use  of  money  by  political  candidates  to 
obtain  their  votes.  The  next  day,  while  the  grand  jury  was  in 
session,  petitioner,  an  elected  Sheriff  who  was  a  candidate  for 
reelection,  issued  from  his  office  in  the  same  building  a  press  state- 
ment criticizing  the  Judge's  action  and  urging  citizens  to  take  notice 
when  their  judges  threatened  p)olitical  intimidation  and  persecution 
of  voters  under  the  guise  of  law  enforcement.  Petitioner  was  cited 
in  the  County  Court  for  contempt,  on  the  ground  that  his  state- 
ment was  calculated  to  be  contemptuous  of  the  Court  and  to 
obstruct  the  grand  jury  in  its  investigation  and  that  it  constituted 
a  "clear,  present  and  imminent  danger"  to  the  administration  of 
justice.  Petitioner  issued  a  further  statement  repeating  substan- 
tially his  earlier  charges  and  asserting  that  his  defense  would  be 
that  he  had  spoken  the  truth.  The  contempt  citation  was  then 
amended  by  the  addition  of  another  count  based  on  this  latter 
statement  and  a  charge  that  it  constituted  a  clear  and  present 
danger  to  the  grand  jury  investigation  and  to  the  disposition  of 
the  contempt  citation  against  him.  Without  making  any  findings 
or  giving  any  reasons  for  its  conclusion  that  his  conduct  actually 
obstructed  the  grand  jury  or  contempt  proceedings,  the  trial  court 
adjudged  petitioner  guilty  of  contempt  and  sentenced  him  to  fine 
and  imprisonment.  Held:  The  record  does  not  supp)ort  a  finding 
that  petitioner's  statements  presented  a  clear  and  present  danger  to 
the  administration  of  justice;  and  his  conviction  violated  his  right 
to  freedom  of  speech  guaranteed  by  the  First  and  Fourteenth 
Amendments.    Pp.  376-395. 

103  Ga.  App.  305,  119  S.  E.  2d  261,  reversed. 

Milton  Kramer  argued  the  cause  for  petitioner.    With 
him  on  the  briefs  was  James  I.  Wood. 

E.  Freeman  Leverett,  Deputy  Assistant  Attorney  Gen- 
eral of  Georgia,  argued  the  cause  for  respondent.    With 
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him  on  the  briefs  were  Eugene  Cook,  Attorney  General ^ 
William  M,  We&t,  SoUcitor  General,  and  Jack  J,  Gautier, 
Assistant  Solicitor  General. 

Mb,  Chief  Justice  Warren  delivered  the  opinion  of 
the  Court, 

We  granted  certiorari  to  consider  the  scope  of  the 
constitutional  protection  to  be  enjoyed  by  persons  when 
the  publication  of  their  thoughts  and  opinions  is 
alleged  to  be  in  conflict  with  the  fair  administration 
of  justice  in  state  courts.  The  petitioner,  an  elected 
sheriff  in  Bibb  County,  Georgia,  contends  that  the 
Georgia  courts,  in  holding  him  in  contempt  of  court 
for  expressing  his  personal  ideas  on  a  matter  that  was 
presently  before  the  grand  jury  for  its  consideration,  have 
abridged  his  Uberty  of  free  speech  as  protected  by  the 
First  Amendment  and  the  Due  Process  Clause  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution, 

On  June  6^  1960,  a  judge  of  the  Bibb  Superior  Court 
issued  a  charge  to  a  regularly  impaneled  grand  jury,  giv- 
ing it  special  instructions  to  conduct  an  investigation  into 
a  political  situation  which  had  allegedly  arisen  in  the 
county.  The  jury  was  advised  that  there  appeared  to 
be  "an  inane  and  inexplicable  pattern  of  Negro  bloc  vot- 
ing" in  Bibb  County,  and  that  "rumors  and  accusations'' 
had  been  made  which  indicated  candidates  for  public 
office  had  paid  large  sums  of  money  in  an  efi'ort  to  gain 
favor  and  to  obtain  the  Negro  vote.  The  charge  ex- 
plained that  certain  Negro  leaders,  after  having  met  and 
endorsed  a  candidate,  had  switched  their  support  to  an 
opposing  candidate  m^ho  put  up  a  large  sum  of  money, 
and  that  this  "create [d]  an  unhealthy,  dangerous,  and 
unlawful  situation  [which]  tend[ed]  to  corrupt  public 
office  holders  and  some  candidates  for  public  office/'  The 
charge  continued  by  indicating  the  violations  of  law  which 
would  be  involved  should  the  grand  jury  find  the  charges 
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to  be  founded  in  truth.^  In  addition,  certain  questions 
were  posed  to  the  jury  which  it  was  to  investigate  in 
inquiring  into  the  charges  of  election  law  violations.' 

^The  Georgia  L^islature  has  provided  that  it  shall  be  a  misde- 
meanor for  any  person  to  "[b]uy  or  sell,  or  oflfer  to  buy  or  sell,  a  vote, 
or  [to!  ...  be  in  any  way  concerned  in  buying  or  selling,  or  con- 
tribute money  or  any  other  thing  of  value  for  the  purpose  of  buying 
a  vote  at  any  election  .  .  .  ."  Ga.  CJode  Ann.,  §  34-9907.  See  also 
Ga.  CJode  Ann.,  §  34-1907,  included  in  the  court's  charge. 

'  More  fully,  the  charge,  in  relevant  part,  contained  the  following: 

"Gentlemen  op  the  Grand  Jury: 

"The  special  instructions  now  about  to  be  given  to  you  were  deter- 
mined upon  and  formulated  by  all  of  the  Judges  of  this  Court  en 
banc  after  joint  consultations  and  are  fully  sanctioned  by  all  the 
Judges. 

"A  situation  has  arisen  in  Bibb  County  over  the  last  few  years 
which  this  Court  feels  should  be  thoroughly  and  completely  investi- 
gated by  the  Grand  Jury.  .  .  . 

"In  election  after  election  where  no  racial  issues  are  involved,  and 
where  there  are  no  other  issues  involved  which  could  possibly  cause 
any  particular  group  to  be  honestly  concerned  about  supporting  or 
opposing  any  particular  candidate,  we  find  what  appears  an  inane 
and  inexpicable  pattern  of  Negro  bloc  voting. 

"Now  there  is  an  answer  to  the  existing  situation  which  should  h^ 
brought  to  Ught  so  that  people  of  this  community  may  understand 
what  is  going  on  in  some  of  our  elections,  and  do  something  about  it. 
The  people  are  entitled  to  know  how  one  candidate  or  another  is  able 
to  gather  to  himself  thousands  of  Negro  votes  in  bloc  where  there  is 
no  apparent  reason  for  it. 

"This  Grand  Jury  is  hereby  instructed  by  the  Court  to  investigate 
and  examine  into  the  facts  of  every  election  of  every  kind  in  this 
County  for  the  past  several  years  in  which  bloc  voting  is  apparent. 
Although  there  are  many  intelligent  and  independent  voters  among 
the  colored  people  who  deplore  this  situation,  it  is  nevertheless 
obvious  that  about  80%  to  85%  of  the  Negro  voters  engage  in  bloc 
voting.  .  .  . 

"...  [T]he  matter  you  are  directed  to  investigate  is  the  persistent 
rumors  and  accusations  concerning  the  methods  used  in  the  solicita- 
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The  instructions  were  given  in  the  midst  of  a  local  politi- 
cal campaign  and  the  judge,  in  order  to  publicize  the 
investigation^  requested  reporters  for  all  local  news  media 

tion  of  the  Negro  vote  and  the  allied  bartering  of  the  bloc  vote. 
There  are  accusations  that  candidates  for  pubUc  office  have  paid 
krge  sums  of  money  to  certain  leaders  of  the  Ne^ro  in  an  effort  to 
gain  their  favor  and  get  the  Negro  vote.  There  are  accusations  that 
candidates  and  their  supporters  have  paid,  and  these  leaders  of  the 
Negroes  have  accepted,  money  for  the  purpose  of  influencing  the 
N^ro  people  to  bloc  vote  for  certain  candidates,  ,  .  , 

"These  rumors  being  circulated,  and  about  which  you  have  been 
charged,  are  either  true  or  false  and  it  is  the  duty  of  this  Grand 
Jury  to  determine  wherein  the  truth  li^. 

'*Some  questions  which  this  Jury  should  have  answered  in  your 
investigation  of  elections  are  i  Was  the  Negro  vote  delivered  in  bloc 
to  any  candidate  or  candidates?  If  so,  who  dehvered  it  and  how 
was  it  done?  What  contact  did  the  candidates  or  their  supporters 
have  with  the  Negro  group  or  its  leaders?  What  money  was  involved, 
if  any?  How  was  the  money  used?  What  workers  were  employed? 
What  promises  did  the  candidate  make,  if  any,  in  order  to  obtain 
the  bloc  vote? 


"Now,  gentlemen,  it  is  your  duty  to  develop  the  facts  of  this 
situation  and  if  there  is  sufficient  e\idence  of  unlawful  acts,  then  all 
parties  participating,  whit^  and  colored,  candidates  or  non-candidates, 
should  be  indicted  by  this  Grand  Jury  so  that  the  guilty  parties,  if 
there  are  any,  may  be  brought  to  trial. 

"Furthermore!  it  is  your  duty  to  bring  to  light  those  practices 
which,  while  not  technically  in  violation  of  any  law,  are  yet  so  immoral 
or  corrupt  as  to  be  destructive  of  the  purposes  of  our  system  of 
elections.  It  is  further  your  right  and  duty  to  determine  what 
additional  laws,  or  amendments  to  existing  laws,  are  needed  to  ade- 
niuately  deal  with  the  situation  %ith  which  we  are  faced  and  to 
^  recommend  enactment  thereof  by  the  Legislature. 

"The  enormity  of  the  task  assigned  you  by  these  instructions  is 
recogniied,  but  surely  all  good  citizens,  both  pubUc  and  private,  who 
stand  for  good  government  and  an  honest  elective  s>-stem  will  be 
willing  to  come  before  this  Grand  Jury  and  disclose  every  fact  con- 
cerning the  matters  about  which  you  are  being  instructed." 
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to  be  present  in  the  courtroom  when  the  charge  was 
delivered. 

The  following  day,  while  the  grand  jury  was  in  session 
investigating  the  matters  set  forth  in  the  instructions 
delivered  by  the  court,  the  petitioner  issued  to  the  local 
press  a  written  statement  in  which  he  criticized  the 
judges'  action  and  in  which  he  urged  the  citizenry  to 
take  notice  when  their  highest  judicial  officers  threatened 
political  intimidation  and  persecution  of  voters  in  the 
county  under  the  guise  of  law  enforcement.  This  news 
release,  which  was  published  and  disseminated  to  the 
general  public,  stated: 

"Whatever  the  Judges'  intention,  the  action  .  .  . 
ordering  [the  grand  jury]  ...  to  investigate  'negro 
block  voting'  will  be  considered  one  of  the  most 
deplorable  examples  of  race  agitation  to  come  out  of 
Middle  Georgia  in  recent  years. 

"At  a  time  when  all  thinking  people  want  to  pre- 
serve the  good  will  and  cooperation  between  the  races 
in  Bibb  County,  this  action  appears  either  as  a  crude 
attempt  at  judicial  intimidation  of  negro  voters  and 
leaders,  or,  at  best,  as  agitation  for  a  'negro  vote' 
issue  in  local  politics. 

"No  one  would  question  the  duty  of  a  Grand  Jury 
to  investigate  any  and  all  election  law  violations. 
However,  simple  justice  would  demand  that  the 
Judge  not  single  out  the  negro  people  for  particular 
investigation.  .  .  . 

"Negro  people  will  find  little  difference  in  principle 
between  attempted  intimidation  of  their  people  by 
judicial  summons  and  inquiry  and  attempted  intimi- 
dation by  physical  demonstration  such  as  used  by  the 
K.  K.  K. 
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"It  is  hoped  that  the  present  Grand  Jury  will  not 
let  its  high  office  be  a  party  to  any  political  attempt 
to  intinaidate  the  negro  people  in  this  community. 

**It  seems  incredible  that  all  three  of  our  Superior 
Court  Judges,  who  themselves  hold  high  political 
office »  are  so  politically  nieve  [naive]  as  to  actu- 
ally believe  that  the  negro  voters  in  Bibb  County 
sell  their  votes  in  any  fashion,  either  to  candidates 
for  office  or  to  some  negro  leaders. 

"If  anyone  in  the  community  [should]  be  free  of 
racial  prejudice,  it  should  be  our  Judges.  It  is  shock- 
ing to  find  a  Judge  charging  a  Grand  Jury  in  the  style 
and  language  of  a  race  baiting  candidate  for  political 
office* 


''However  politically  popular  the  judges  action 
may  be  at  this  time,  they  are  employing  a  practice 
far  more  dangerous  to  free  elections  than  anything 
they  want  investigated.       ,j^^^  j   ^^„ 

The  following  day,  the  petitioner  delivered  to  the 
baiUflF  of  the  court,  stationed  at  the  entrance  to  the  grand 
jury  room,  ''An  Open  Letter  to  the  Bibb  County  Grand 
Jury,"  which  was  made  available  to  the  grand  jury  at 
petitioner's  request.  This  letter,  implying  that  the 
court's  charge  was  false,  asserted  that  in  the  petitioner's 
opinion,  the  Bibb  County  Democratic  Executive  Com- 
mittee was  the  organisation  responsible  for  corruption  in 
the  purchasing  of  votes^  and  that  the  grand  jury  would 
be  well-advised  also  to  investigate  that  organization. 

A  month  later,  on  July  7,  1960,  the  petitioner  was  cited 
in  two  counts  of  contempt  based  on  the  above  statements* 
The  citation  charged  that  the  language  used  by  the  peti- 
tioner was  designed  and  calculated  to  be  contemptuous 
of  the  court,  to  ridicule  the  investigation  ordered  by 
the  charge,  and  "to  hamper,  binder,  interfere  with  and 
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obstruct'*  the  grand  jury  in  its  investigation.  It  also 
alleged  that  the  news  release  was  issued  from  the  Bibb 
County  Sheriff's  Office,  located  in  the  courthouse  in  which 
the  grand  jury  had  been  charged  and  where  it  was  deliber- 
ating, and  that  the  language  imputed  lack  of  judicial 
integrity  to  the  three  judges  of  the  court  responsible  for 
the  charge.  An  amendment  to  the  citation  alleged  that 
the  statements  "in  and  of  [themselves]  created  .  *  ,  a 
clear,  present  and  imminent  danger  to  the  investigation 
being  conducted  ,  .  .  and  ,  ,  .  to  the  proper  administra- 
tion of  justice  in  Bibb  Superior  Court/* 

The  next  day  the  petitioner  issued  a  further  press 
release  in  which  he  repeated  substantially  the  charges  he 
had  made  in  the  release  on  June  7,  and  in  which  he 
asserted  that  his  defense  to  the  contempt  citation  would 
be  that  he  had  spoken  the  truth.  The  contempt  citation 
was  thereupon  amended  by  including  a  third  count  based 
on  this  latter  statement.  The  third  count  contained  the 
same  allegations  as  the  other  counts  and^  in  addition  ^ 
charged  that  the  petitioner's  action  presented  a  clear  and 
present  danger  to  the  handling  of  the  contempt  citation 
against  the  petitioner* 

At  a  hearing  before  the  trial  judge/  certain  facts  were 
stipulated:  that  the  petitioner's  statements  were  made 
while  the  grand  jury  was  in  session  investigating  matters 
suggested  in  the  charge  by  the  court;  that  the  grand  jury 
had  before  it  the  voting  tabulations  and  other  documents, 
including  endorsements  by  certain  political  groups  relat- 
ing to  primaries  and  elections  in  which  the  petitioner  par- 
ticipated as  a  candidate  and  as  an  active  supporter  for 
other  candidates;  and  that  the  members  of  the  grand 
jury  and  the  judges  themselves  had  seen  and  read  the 

*The  charge  that  was  delivered  to  the  grand  jur>^  was  prepared 
by  the  three  judges  of  the  Bibb  County  Superior  Court,  and  was 
delivered  by  one  of  them.  Another  one  of  the  three  presided  at 
petitioner's  contempt  hearing. 
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press  releases  issued  by  the  petitioner.  In  addition,  it 
was  stipulated  that  the  petitioner's  sworn  response  be 
admitted  as  evidence.  The  allegations  in  this  response, 
which  must  be  considered  as  true  in  the  absence  of  con- 
trary evidence  and  in  the  absence  of  findings  of  fact  by 
the  trial  judge,  included  the  verification  that  the  state- 
ments were  made  by  petitioner  in  his  capacity  as  a  private 
citizen  and  not  as  sheriff  of  the  county;  that  petitioner 
was  directly  and  personally  interested  in  the  outcome  of 
the  current  primary  election  not  only  as  a  private  citizen 
but  also  as  an  announced  candidate  for  public  office  in  the 
general  election  to  be  held  the  following  November,  and 
in  which  election  the  petitioner  would  be  running  against 
the  contestant  who  prevailed  in  the  democratic  primary? 
that  he  believed  the  language  employed  in  the  charge  was 
of  such  a  nature  that  it  tended  to  create  or  emphasize 
issues  likely  to  have  a  drastic  impact  upon  the  outcome  of 
the  primary;  that  his  purpose  in  issuing  the  statements 
was  simply  to  inform  the  public  of  what  he  sincerely 
believed  to  be  the  other  side  of  the  issue  created  by  the 
charge;  and  that  the  statements  were  not  intended  to  be 
contemptuous  of  the  court  or  to  hinder  the  investigation. 
The  petitioner  also  asserted  that  he  adopted  the  same 
method  of  distributing  his  views  to  the  general  public  as 
did  the  court  in  disseminating  the  grand  jury  charge.  No 
witnesses  were  presented  at  the  hearing  and  no  evidence 
was  introduced  to  show  that  the  publications  resulted  in 
any  actual  interference  or  obstruction  of  the  court  or  the 
work  of  the  grand  jury.  The  gravamen  of  the  contempt 
citation,  and  of  the  State's  case  against  the  petitioner, 
was  that  the  mere  pubHshing  of  the  new^s  release  and 
defense  statement  constituted  a  contempt  of  court,  and 
in  and  of  itself  was  a  clear  and  present  danger  to  the 
administration  of  justice* 

The  trial  court,  without  making  any  findings  and  with* 
out  giving  any  reasons,  adjudged  petitioner  guilty  on  all 
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counts  and  imposed  concurrent  sentences  of  20  days  and 
separate  fines  of  $200  on  each.  On  writ  of  error  to  the 
Court  of  Appeals  the  convictions  on  counts  one  and 
three  were  aflSrmed  and  the  conviction  on  count  two, 
based  on  the  open  letter  to  the  grand  jury,  was  reversed. 
Wood  V.  Georgia,  103  Ga.  App.  305,  119  S.  E.  2d  261. 
After  the  Georgia  Supreme  Court,  without  opinion, 
declined  to  review  the  convictions  on  the  first  and  third 
counts,  the  petitioner  sought  a  writ  of  certiorari  to  this 
Court  which  we  granted.    368  U.  S.  894. 

We  start  with  the  premise  that  the  right  of  courts  to 
conduct  their  business  in  an  untranmieled  way  lies  at  the 
foundation  of  our  system  of  government  and  that  courts 
necessarily  must  possess  the  means  of  punishing  for  con- 
tempt when  conduct  tends  directly  to  prevent  the  dis- 
charge of  their  functions.  While  courts  have  continu- 
ously had  the  authority  and  power  to  maintain  order  in 
their  courtrooms  and  to  assure  litigants  a  fair  trial,  the 
exercise  of  that  bare  contempt  power  is  not  what  is  ques- 
tioned in  this  case.  Here  it  is  asserted  that  the  exercise 
of  the  contempt  power,  to  commit  a  person  to  jail  for 
an  utterance  out  of  the  presence  of  the  court,  has  abridged 
the  accused's  liberty  of  free  expression.  In  this  situation 
the  burden  upon  this  Court  is  to  define  the  limitations 
upon  the  contempt  power  according  to  the  terms  of  the 
Federal  Constitution. 

In  Bridges  v.  California,  314  U.  S.  252,  this  Court  for 
the  first  time  had  occasion  to  review  a  State's  exercise 
of  the  contempt  power  utilized  to  punish  the  publisher 
of  an  out-of-court  statement.  The  accused  contended 
that  the  exercise  abridged  his  right  of  free  speech  guaran- 
teed against  state  infringement  by  the  Fourteenth  Amend- 
ment.*   To  determine  the  scope  of  this  constitutional 


*  ThomhUl  v.  Alabama,  310  U.  S.  88,  95;  Schneider  v.  State,  308 
U.  S.  147,  160;  De  Jonge  v.  Oregon,  299  U.  S.  353;  Near  v.  Minne- 
sota, 283  U.  S.  697,  707;  Gitlow  v.  New  York,  268  U.  S.  652,  666. 
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protection,  the  Court  reviewed  the  history  of  the  contempt 
power,  both  in  England  and  in  this  country.  It  held 
that  "the  only  conclusion  supported  by  [that]  histoiy  is 
that  the  unqualified  prohibitions  laid  down  by  the  framers 
were  intended  to  give  to  hberty  of  the  press,  as  to  the  other 
liberties,  the  broadest  scope  that  could  be  countenanced 
in  an  orderly  society,"  Id.,  at  265.''  Thus  clarifying  the 
exercise  of  this  judicial  power  in  the  context  of  the  protec- 
tions assured  by  the  First  Amendment,  the  Court  held 
that  out-of-court  publications  were  to  be  governed  by  the 
clear  and  present  danger  standard,  described  as  "a  work- 
ing principle  that  the  substantive  evil  must  be  extremely 
serious  and  the  degree  of  imminence  extremely  high 
before  utterances  can  be  punished."  Id.,  at  263.*^  Sub- 
sequently, in  Pennekamp  v.  Florida^  328  U.  S,  331,  after 
noting  that  "[f]ree  discussion  of  the  problems  of  society 
is  a  cardinal  principle  of  Americanism^ — a  principle  which 
all  are  zealous  to  preserve"  (id.,  at  346),  the  Court  reaf- 
firmed its  belief  that  the  **essential  right  of  the  courts 
to  be  free  of  intimidation  and  coercion  *  *  .  [is]  conso- 
nant with  a  recognition  that  freedom  of  the  press  must 


*  Specifically,  the  Court,  aft^r  a  thorough  review  of  the  history 
behind  both  the  exerci^  of  the  eontempt  power  and  the  adoption  of 
the  First  Amendment,  rejected  the  idea  that  the  infere^t^  were  to 
be  accommodated  by  applying  the  eommon  Law  of  England  at  the 
time  the  Constitution  was  adopted.  Biidgei  v.  California,  314  U,  S* 
252,  26-3-268.  For  source  materials  on  thifi  subject,  see  Chafee,  Free 
Speech  in  the  United  States  (1941),  c,  1;  Fox,  The  History  of  Con- 
tempt of  Court  (1927),  passim;  Stansbury,  Trial  of  James  H,  Peck 
(1S33),  pamm;  Thayer,  Legal  Control  of  the  Press  (3d  ed.  1956), 
483  et  seq.  See  also  Deut.^ch,  Liberty  of  Expression  and  Contempt 
of  Court,  27  Minn.  L.  Rev.  296  (1943) ;  NeUes  and  King,  Contempt 
by  Publication  in  the  United  States,  28  CoL  L.  Rev.  401,  525  (1928). 

*The  Court  went  on  to  say  that  the  dear  and  present  danger 
fltimdnrd  does  not  "purport  to  mark  the  furthermost  constitutional 
boundari^  of  protected  expression  .  .  .  [and  that  it  does]  no  more 
than  recogniie  a  minimum  compulsion  of  the  Bill  of  Rights/'  Bnige^ 
V.  CaHforrda,  mpra,  at  263. 
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be  allowed  in  the  broadest  scope  compatible  with  the 
supremacy  of  order."  /d.,  at  334.^  The  Court's  last  occa- 
sion to  consider  the  application  of  the  clear  and  present 
danger  principle  to  a  case  of  the  tjrpe  under  review  was 
in  Craig  v.  Harney,  331  U.  S.  367.  There  the  Court  held 
that  to  warrant  a  sanction  "[t]he  fires  which  [the  expres- 
sion] kindles  must  constitute  an  inmiinent,  not  merely 
a  likely,  threat  to  the  administration  of  justice.  The 
danger  must  not  be  remote  or  even  probable;  it  must 
inmiediately  imperil."    Id.,  at  376.® 

It  is  with  these  principles  in  mind  that  we  consider  the 
case  before  us.  Initially,  however,  it  should  be  noted  that 
the  Georgia  courts  have  determined  that  the  power  to 
punish  for  contempt  of  court  is  inherent  in  its  state 
judiciary  •  and  the  Court  of  Appeals  thus  ignored  the 
express  limitations  imposed  by  the  Georgia  Legislature  in 
punishing  out-of-court  statements.^*^    This  holding  thus 

^  In  Pennekamp  the  Court  concluded  that  "the  danger  under  .  .  . 
[the]  record  to  fair  judicial  administration  has  not  the  clearness  and 
immediacy  necessary  to  close  the  door  of  permissible  public  comment. 
When  that  door  is  closed,  it  closes  all  doors  behind  it."  328  U.  S., 
at  350. 

« In  none  of  these  cases,  as  is  also  true  of  the  one  presently  under 
review,  did  the  Court  find  it  necessary  to  determine  the  full  power  of 
the  State  to  protect  the  administration  of  justice  by  use  of  the  con- 
tempt power.    See  Craig  v.  Harney,  331  U.  S.,  at  373. 

»  Atlanta  Newspapers,  Inc.,  v.  State,  216  Ga.  399,  116  S.  E.  2d  580; 
McGiU  V.  State,  209  Ga.  500,  74  S.  E.  2d  78;  Bradley  v.  State,  111 
Ga.  168,  36  S.  E.  630.  But  see  Townsend  v.  State,  54  Ga.  App.  627, 
188  S.  E.  560. 

*<^The  state  legislature  has  enacted  a  statute  designed  to  limit 
the  courts  in  that  State  in  the  exercise  of  the  contempt  power.  Ga. 
Code  Ann.,  §24-105,  provides: 

"Powers  of  courts  to  punish  for  contempt. — ^The  powers  of  the 
several  courts  to  issue  attachments  and  inflict  summary  punishment 
for  contempt  of  court  shall  extend  only  to  cases  of  misbehavior  of 
any  person  or  persons  in  the  presence  of  said  courts  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice,  the  misbehavior  of  any 
of  the  officers  of  said  courts  in  their  official  transactions,  and  the  dis- 
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deprives  the  judgment  of  coming  to  this  Court  "encased 
in  the  armor  wrought  by  prior  legislative  deliberation/^ 
Bridges  v.  Califomiat  supra,  at  261,  and  it  is  upon  this 
basis  that  we  proceed. 

This  case  differs  from  Bridges  and  Pennekamp,  first,  in 
that  the  court  below  has  upheld  petitioner's  conviction 
on  the  basis  that  his  conduct  presented  a  clear  and  pres- 
ent danger  to  the  proceedings  of  the  court  and  grand  jury, 
a  standard  this  Court  has  held  to  warrant  punishment  for 
alleged  contemptuous  conduct.  But  state  courts  may  not 
preclude  us  from  our  responsibility  to  examine  **the  evi- 
dence to  see  whether  it  furnishes  a  rational  basis  for  the 
characterization  put  on  it*'  (In  re  Sawyer ,  360  U.  S.  622, 
628)  by  the  enunciation  of  a  constitutionally  acceptable 
standard  in  describing  the  effect  of  the  conduct  The 
ultimate  responsibility  to  define  the  limits  of  state  powder 
regarding  freedom  of  speech  and  expression  rests  with  this 
Court,  Pennekamp  v.  Florida,  supra,  at  335;  see  Chambers 
V.  Florida,  309  U.  S.  227,  22&-229;  Fiske  v.  Kamm,  274 
U,  S.  380,  385-386;  and  when  it  is  claimed  that  such 
liberties  have  been  abridged,  we  cannot  allow  a  presump- 
tion  of  validity  of  the  exercise  of  state  power  to  inter- 
fere w  ith  our  close  examination  of  the  substantive  claim 
presented," 

Despite  its  conclusion  that  the  petitioner's  conduct 
created  a  serious  evil  to  the  fair  administration  of  justice. 


obedience  or  re^stance  by  any  officer  of  said  courts^  party,  juror, 
witn^s^  or  other  person  or  persons  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  said  courts  .  .  .   *' 

Compare  the  legislative  detenmination  made  by  the  State  of  Cali- 
fornia discussed  briefly  in  Bridges  v.  Calijornia^  supra,  at  260-261, 
fi.  3. 

'^  When  the  claim  is  that  such  a  right  has  been  abridged  by  a  state 
court,  *'jt  IB  incumbent  upon  us  to  analyze  the  facts  in  order  that  the 
appropriate  enforcement  of  the  federal  nght  may  be  assured."  JVorrij 
V.  Aiabama,  204  U.  S.  5S7,  590.  See  Hooven  i  Allison  Co.  v,  Evait, 
324  !l.  S-  652,  659;  Truax  v.  Corrigan,  257  U.  S.  312,  325, 
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the  Court  of  Appeals  did  not  cite  or  discuss  the  Bridges, 
Pennekamp  or  Harney  cases,  nor  did  it  display  an  aware- 
ness of  the  standards  enunciated  in  those  cases  to  sup- 
port a  finding  of  clear  and  present  danger."  It  simply 
adopted  as  conclusions  of  law  the  allegations  made  in 
the  contempt  citation.  The  court  did  not  indicate 
in  any  manner  how  the  publications  interfered  with  the 
grand  jury's  investigation,  or  with  the  administration 
of  justice.  Unlike  those  cases  in  which  elaborate  find- 
ings have  been  made  to  support  such  a  conclusion," 
this  record  is  barren  of  such  findings.  The  prosecution 
called  no  witnesses  to  show  that  the  functioning  of  the 
jury  was  in  any  way  disturbed;  no  showing  was  made 
that  the  members  of  the  grand  jury,  upon  reading  the 
petitioner's  conmients  in  the  newspapers,  felt  unable  or 
unwilling  to  complete  their  assigned  task  because  peti- 
tioner "interfered"  with  its  completion."  There  is  noth- 
ing in  the  record  to  indicate  that  the  investigation  was 
not  ultimately  successful  or,  if  it  was  not,  that  the  peti- 
tioner's conduct  was  responsible  for  its  failure.  And  to 
the  extent  that  the  conviction  on  the  third  count  was 
upheld  because  petitioner's  last  statement  presented  a 
clear  and  present  danger  to  the  contempt  hearing,  it  is 
indeed  novel  that  under  the  circumstances  of  this  case 
the  petitioner  might  be  responsible  for  a  substantial  inter- 


*2  Compare  the  findings  of  the  Court  of  Criminal  Appeals  of  Texas 
in  Ex  parte  Craig,  150  Tex.  Cr.  598,  193  S.  W.  2d  178.  See  this 
Court's  discussion  of  these  findings  and  of  the  conclusion  drawn  by 
the  Texas  court  on  the  basis  of  those  findings,  Craig  v.  Harney,  331 
U.  S.  367,  370-371,  385-389. 

^3  See,  e.  g.,  Toledo  Newspaper  Co.  v.  United  States,  247  U.  S.  402, 
414^-416. 

^*  Georgia  law  presumably  permits  grand  jurors  to  so  testify: 
"Grand  jurors  shall  disclose  everything  which  occurs  in  their  service 
whenever  it  becomes  necessary  in  any  court  of  record  in  this  State." 
Ga.  Code  Ann.,  §  59-302. 
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ference  with  his  contempt  hearing  because  he  had  made 
public  his  defense  to  the  charges  made  against  him.  T\Tiat 
interference  to  petitioner's  hearing  or  what  harm  this 
assertion  might  inflict  on  the  administration  of  justice  is 
not  stated  in  the  opinion.  Nor  is  there  any  evidence  of 
either  in  the  record*^^ 

Thus  we  have  simply  been  told,  as  a  matter  of  law  with- 
out factual  support,  that  if  a  State  is  unable  to  punish  per- 
sons for  expressing  their  views  on  matters  of  great  pubUc 
importance  when  those  matters  are  being  considered  in  an 
investigation  by  the  grand  jury,  a  clear  and  present  dan- 
ger to  the  administration  of  justice  will  be  created.  We 
find  no  such  danger  in  the  record  before  us.  The  type 
of  "danger"  evidenced  by  the  record  is  precisely  one  of 
the  types  of  activity  envisioned  by  the  Founders  in  pre- 
senting the  First  Amendment  for  ratification.  'Those 
who  won  our  independence  had  confidence  in  the  power 
of  free  and  fearless  reasoning  and  communication  of  ideas 
to  discover  and  spread  political  ,  .  ,  truth.*'  Thomkill 
V.  Alabanm,  310  U.  S.  88.  95.  In  Tkornhill  the  Court  also 
reiterated  the  thinking  of  the  Founders  when  it  said  that 
a  broad  conception  of  the  First  Amendment  is  necessary 

*'to  supply  the  public  need  for  information  and  edu- 
cation with  respect  to  the  significant  issues  of  the 
times.  [Footnote  omitted.]  ,  .  .  Freedom  of  dis- 
cussion»  if  it  would  fulfill  its  historic  function  in  this 
nation,  must  embrace  all  issues  about  which  informa- 
tion is  needed  or  appropriate  to  enable  the  mem- 
bers of  society  to  cope  with  the  exigencies  of  their 
period.''    M,  at  102.'* 


^*  Compare  Toledo  NewMpaper  Co.  v.  United  States,  &upra,  note 
13,  at  425  (Holmes,  J<,  dissenting). 

>*See  ako  LoveU  v.  City  of  Griffin,  303  U.  S.  444;  Stromberg  v, 
Califomia,  283  U.  S.  359.  See  generally  2  Bancroft,  Hbtory  of  the 
United  SUtes  (1885),  261. 
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Men  are  entitled  to  speak  as  they  please  on  matters 
vital  to  them;  errors  in  judgment  or  unsubstantiated 
opinions  may  be  exposed,  of  course,  but  not  through 
punishment  for  contempt  for  the  expression.  Under  our 
system  of  government,  counterargument  and  education 
are  the  weapons  available  to  expose  these  matters,  not 
abridgment  of  the  rights  of  free  speech  and  assembly. 
Cf .  Mr.  Justice  Brandeis,  concurring  in  Whitney  v.  Cali' 
fomia,  274  U.  S.  357,  378.  Hence,  in  the  absence  of  some 
other  showing  of  a  substantive  evil  actually  designed  to 
impede  the  course  of  justice  in  justification  of  the  exercise 
of  the  contempt  power  to  silence  the  petitioner,  his  utter- 
ances are  entitled  to  be  protected. 

The  respondent  attempts  to  distinguish  this  case  from 
Bridges  by  offering,  as  support  for  the  Georgia  court's 
conclusion  that  the  petitioner's  conduct  presented  a  clear 
and  present  danger  to  the  administration  of  justice,  the 
fact  that  here  there  was  an  alleged  interference  with  a 
grand  jury  and  not  an  attempt  to  influence  or  coerce  a 
judge.  In  the  circumstances  of  this  case,  we  find  this 
argument  unpersuasive. 

First,  it  is  important  to  emphasize  that  this  case  does 
not  represent  a  situation  where  an  individual  is  on  trial; 
there  was  no  "judicial  proceeding  pending"  in  the  sense 
that  prejudice  might  result  to  one  litigant  or  the  other 
by  ill-considered  misconduct  aimed  at  influencing  the 
outcome  of  a  trial  or  a  grand  jury  proceeding.  Compare 
Smith  V.  Texas,  311  U.  S.  128;  Chambers  v.  Florida, 
309  U.  S.  227;  Pierre  v.  Louisiana,  306  U.  S.  354;  Tumey 
V.  Ohio,  273  U.  S.  510;  and  Moore  v.  Dempsey,  261  U.  S. 
86.  Moreover,  we  need  not  pause  here  to  consider  the 
variant  factors  that  would  be  present  in  a  case  involving 
a  petit  jury.  Neither  Bridges,  Pennekamp  nor  Harney 
involved  a  trial  by  jury.  In  Bridges  it  was  noted  that 
"trials  are  not  like  elections,  to  be  won  through  the  use  of 
the  meeting-hall,  the  radio,  and  the  newspaper"  (314 
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U.  S.,  at  271),  and  of  course  the  limitations  on  free  speech 
assume  a  different  proportion  when  expression  is  directed 
toward  a  trial  as  compared  to  a  grand  jury  investigation. 
Rather,  the  grand  jury  here  was  conducting  a  general 
investigation  into  a  matter  touching  each  member  of  the 
community. 

Historically,  this  body  has  be^n  regarded  as  a  primary 
security  to  the  innocent  against  hasty,  malicious  and 
oppressive  persecution;  it  serves  the  invaluable  function 
in  our  society  of  standing  between  the  accuser  and  the 
accused,  whether  the  latter  be  an  individual,  minority 
group,  or  other,  to  determine  whether  a  charge  is  founded 
upon  reason  or  was  dictated  by  an  intimidating  power  or 
by  malice  and  personal  ill  wilL"  Particularly  in  matters 
of  local  political  corruption  and  investigations  is  it  impor- 
tant  that  freedom  of  communication  be  kept  open  and 
that  the  real  issues  not  become  obscured  to  the  grand 
jury.  It  cannot  effectively  operate  in  a  vacuum.  It  has 
been  said  that  the  "ancestors  of  our  'grand  jurors'  are 
from  the  first  neither  exactly  accusers,  nor  exactly  wit- 
nesses; they  are  to  give  voice  to  common  repute/*  2 
Pollock  and  Maitland,  History  of  the  English  Law  (2d  ed, 
1909),  642.  The  necessity  to  society  of  an  independent 
and  informed  grand  jury  becomes  readily  apparent  in  the 
context  of  tlie  present  case.  For  here  a  panel  of  judges, 
themselves  elected  oflBcers  and  charged  under  state  law 
with  the  responsibility  of  instructing  a  grand  jury  to 
investigate  political  corruption,  have  exercised  the  con- 
tempt power  to  hold  in  contempt  another  elected  repre- 
sentative of  the  people  for  publishing  views  honestly  held 
and  contrary  to  those  contained  in  the  charge.     And,  an 


*^  Oi^eld,  Criminal  Procedure  from  Arrest  to  Appeal  (1947),  144- 
146.  See  Hale  v.  Henkel  201  U.  S.  43,  59-66.  See  generaUy  Note, 
The  Grand  Jury  m  an  Investigatory  Body,  74  Harv.  L.  RJ&v.  590 
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eflfort  by  the  petitioner  to  prove  the  truth  of  his  allega- 
tions was  rejected,  the  court  holding  irrelevant  the  truth 
or  falsity  of  the  facts  and  opinions  expressed  in  the  pub- 
lications. 103  Ga.  App.  305,  321,  119  S.  E.  2d  261,  273. 
If  the  petitioner  could  be  silenced  in  this  manner,  the 
problem  to  the  people  in  the  State  of  Georgia  and  indeed 
in  all  the  States  becomes  evident. 

The  administration  of  the  law  is  not  the  problem  of 
the  judge  or  prosecuting  attorney  alone,  but  necessitates 
the  active  cooperation  of  an  enlightened  public.  Nothing 
is  to  be  gained  by  an  attitude  on  the  part  of  the  citizenry 
of  civic  irresponsibility  and  apathy  in  voicing  their  senti- 
ments on  community  problems.  The  petitioner's  attack 
on  the  charge  to  the  grand  jury  would  have  been  likely  to 
have  an  impeding  influence  on  the  outcome  of  the  investi- 
gation only  if  the  charge  was  so  manifestly  unjust  that 
it  could  not  stand  inspection."  In  this  sense  discussion 
serves  as  a  corrective  force  to  political,  economic  and  other 
influences  which  are  inevitably  present  in  matters  of  grave 
importance.  The  charge  given  to  the  jury  indicated  that 
the  motivation  for  it  was  founded  on  rumor,  but  that  the 
situation  had  existed  for  several  years.  Yet  the  charge 
was  directed  primarily  against  one  group  in  the  com- 
munity and  was  given  at  the  height  of  the  highly  impor- 
tant Democratic  primary,  in  which,  because  of  their  elected 
positions,  both  the  judges  and  the  petitioner  were  inter- 
ested personally  and  apart  from  their  official  status.  The 
First  Amendment  envisions  that  persons  be  given  the 
opportunity  to  inform  the  community  of  both  sides  of 


^®  Compare  Mr.  Justice  Holmes,  dissenting  in  Gitlow  v.  New  Yorky 
268  U.  S.  652,  673.  See  also  ThomhUl  v.  Alabama,  310  U.  S.  88; 
Whitney  v.  California,  274  U.  S.  357;  Pennekamp  v.  Florida,  328 
U.  S.  331,  370  (concurring  opinion)  ("To  talk  of  a  clear  and  present 
danger  arising  out  of  [every]  .  .  .  criticism  is  idle  unless  the  criticism 
makes  it  impossible  in  a  very  real  sense  for  a  court  to  carry  on  the 
administration  of  justice"). 
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the  issue  under  such  circumstances-  That  this  privilege 
should  not  lightly  be  curtailed  is  ably  expressed  in  a 
passage  from  Judge  CooIey*s  2  Constitutional  Limitations 
(8th  ed.  1927)  885,  where  he  stated  that  the  purpose  of 
the  First  Amendment  includes  the  need: 

*\  .  ,  to  protect  parties  in  the  free  publication  of 
matters  of  pubHc  concern^  to  secure  their  right  to  a 
free  discussion  of  public  events  and  public  measures, 
and  to  enable  every  citizen  at  any  time  to  bring  the 
government  and  any  person  in  authority  to  the  bar 
of  public  opinion  by  any  just  criticism  upon  Uieir 
conduct  in  the  exercise  of  the  authority  which  the 
people  have  conferred  upon  them/' 

Moreover,  it  is  difficult  to  imagine  how  the  voting 
problem  may  be  alleviated  by  an  abridgment  of  talk  and 
comment  regarding  its  solution.  This  problem  is  impor- 
tant not  only  to  an  individual  or  some  isolated  group 
or  to  individual  litigants  in  a  particular  lawsuiti  but 
affects  the  entire  Nation.  When  the  grand  jury  is  per- 
forming its  investigatory  function  into  a  general  problem 
area,  without  specific  regard  to  indicting  a  particular  indi- 
vidual, society's  interest  is  best  served  by  a  thorough  and 
extensive  investigation,  and  a  greater  degree  of  disin- 
terestedness and  impartiality  is  assured  by  allowing  free 
expression  of  contrary  opinion.  Consistent  suppression 
of  discussion  likely  to  affect  pending  investigations  would 
mean  that  some  continuing  public  grievances  could  never 
be  discussed  at  all,  or  at  least  not  at  the  moment  when 
public  discussion  is  most  needed.  The  conviction  here 
produces  its  ^'restrictive  results  at  the  precise  time  when 
public  interest  in  the  matters  discussed  would  naturally 
be  at  its  height/*  and  '*[n]o  suggestion  can  be  found  in 
the  Constitution  that  the  freedom  there  guaranteed  for 
speech  and  the  press  bears  an  inverse  ratio  to  the  timeli- 
ness and  importance  of  the  ideas  seeking  expression/' 
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Bridges  v.  California,  supra,  at  268,  269.  Thus,  in  the 
absence  of  any  showing  of  an  actual  interference  with  the 
undertakings  of  the  grand  jury,  this  record  lacks  persua- 
sion in  illustrating  the  serious  degree  of  harm  to  the 
administration  of  law  necessary  to  justify  exercise  of  the 
contempt  power.  Compare  Craig  v.  Harney j  331  U.  S. 
367,  376,  378;  Pennekamp  v.  Florida,  328  U.  S.  331, 
349-350. 

Finally,  we  are  told  by  the  respondent  that,  because 
the  petitioner  is  sheriff  of  Bibb  County  and  thereby 
owes  a  special  duty  and  responsibility  to  the  court  and 
its  judges,  his  right  to  freedom  of  expression  must  be  more 
severely  curtailed  than  that  of  an  average  citizen.  Under 
the  circumstances  of  this  case,  this  argument  must  be 
rejected. 

First,  although  we  do  not  rely  on  the  point  exclusively, 
we  noted  at  the  outset  of  this  opinion  that  there  was  no 
finding  by  the  trial  court  that  the  petitioner  issued  the 
statements  in  his  capacity  as  sheriff;  in  fact,  the  only  evi- 
dence in  the  record  on  this  point  is  the  petitioner's  allega- 
tion in  his  response,  accepted  as  evidence  by  the  trial  court 
and  uncontroverted  by  the  respondent,  that  the  state- 
ments were  distributed  by  petitioner  as  a  private  citizen. 
Nowhere  in  the  record,  including  the  contempt  citation  as 
twice  amended,  can  we  find  one  word  indicating  that  the 
prosecution  relied  on  the  fact  that  petitioner  was  sheriff 
to  show  a  more  substantial  likelihood  that  his  conduct 
would  disrupt  the  administration  of  justice."    The  opin- 

^*The  amended  citation,  in  relevant  part,  alleged: 
"The  Respondent,  James  I.  Wood,  Sheriff  of  Bibb  County,  is  a 
full-time  employee  of  the  County  of  Bibb  and  is  paid  a  salary  for  his 
services  as  such  officer.    Respondent  is  an  officer  of  the  Bibb  Superior 
Court." 

There  is  no  allegation  that  because  he  was  sheriff  his  conduct  was 
more  hkely  to  cause  a  substantive  evil  than  would  the  same  conduct 
by  a  private  citizen. 
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ion  of  the  Court  of  Appeals  does  not  articulate  any  spe- 
cific reliance  on  this  fact,''°  and  responses  to  our  inquiries 
on  this  subject  during  oral  argument  were  not  illuminat- 
ing* Moreover,  the  two  counts  before  us  were  based  on 
out-of-court  publications  which  the  petitioner  signed 
without  reference  to  his  official  capacity.  Only  in  the 
letter  sent  directly  to  the  grand  jury  room  did  the  peti- 
tioner indicate  in  the  statement  that  he  was  sheriff,  and 
the  Court  of  Appeals  held  that  this  statement  did  not 
present  a  clear  and  present  danger  to  the  administration 
of  the  law.  In  the  light  of  this  finding  it  is  difficult  to 
understand  how  the  fact  that  the  petitioner  was  sheriflf 
of  the  county  can  be  considered  significant  as  to  his  news 
releases. 

However,  assuming  that  the  Court  of  Appeals  did  con- 
sider to  be  significant  the  fact  that  petitioner  was  a  sheriff, 
we  do  not  believe  this  fact  provides  any  basis  for  curtailing 
his  right  of  free  speech.  There  is  no  evidence  that  the 
publications  interfered  with  the  performance  of  his  duties 
as  sheriff  or  with  his  duties,  if  any  he  had,  in  connection 
with  the  grand  jury's  investigation.  We  are  not  dealing 
with  a  situation  where  a  sheriff  refuses  to  issue  summonses 
or  to  maintain  order  in  the  court  building;  nor,  so  far  as 
the  record  shows,  did  the  petitioner  do  any  act  which 
might  present  a  substantive  harm  to  the  jury's  solution 
of  the  problem  placed  before  it.  We  are  dealing  here  only 
with  public  expression. 

The  petitioner  was  an  elected  official  and  had  the  right 
to  enter  the  field  of  political  cKjntroversy,  particularly 


^*Tbe  decision  of  the  Court  of  Appeals,  affirming  the  overniling 
of  petitioner's  demurrer  to  the  effect  that  tJie  allegation  quoted  in 
note  19  wae  irrelevant  and  should  be  stricken,  is  of  no  weight  in  light 
of  the  trial  court's  failure  to  make  a  finding  of  fact  either  that  the 
statements  were  issued  in  petitioner's  official  capacity  or  th*it  the 
fact  he  was  eheriff  was  relevant. 
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where  his  political  life  was  at  stake."  Cf .  In  re  Sawyer, 
360  U.  S.  622.  The  role  that  elected  officials  play  in  our 
society  makes  it  all  the  more  imperative  that  they  be 
allowed  freely  to  express  themselves  on  matters  of  current 
public  importance. 

Our  examination  of  the  content  of  petitioner's  state- 
ments and  the  circumstances  under  which  they  were  pub- 
lished leads  us  to  conclude  that  they  did  not  present  a 
danger  to  the  administration  of  justice  that  should  vitiate 
his  freedom  to  express  his  opinions  in  the  manner  chosen. 

The  judgment  is  reversed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Harlan,  whom  Mr.  Justice  Clark  joins, 
dissenting. 

Whether  or  not  the  clear  and  present  danger  doctrine  of 
Bridges  v.  California,  314  U.  S.  252,  260-263,  271,  should 
be  deemed  to  limit  a  state  or  federal  court's  use  of  the  con- 
tempt power  when  employed  against  a  member  of  its 
official  entourage  who  has  scandalized  the  conduct  of  the 
court  in  relation  to  and  during  the  course  of  a  pending 
judicial  proceeding  is  a  question  which  I  need  not  reach 
in  this  case.  For  even  under  the  most  expansive  view 
of  Bridges  and  its  offshoots  the  contempt  judgment 
against  this  sheriff  should  be  upheld. 


2*  Petitioner  was  not  a  civil  servant,  but  an  elected  official,  and 
hence  this  is  not  a  case  like  United  Public  Workers  v.  Mitchell,  330 
U.  S.  75,  in  which  this  Court  held  that  Congress  has  the  power  to 
circumscribe  the  pohtical  activities  of  federal  employees  in  the  career 
pubhc  service. 
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Over  fifty  years  ago  Mr,  Justice  Holmes  wrote:  "The 
theory  of  our  [judicial]  system  is  that  the  conclusions  to 
be  reached  in  a  case  will  be  induced  only  by  evident^  and 
argument  in  open  court,  and  not  by  any  outside  influence^ 
whether  of  private  talk  or  public  print,"  Patterson  v, 
Colorado,  205  U.  S,  454,  462.  For  this  reason  this  Court 
has  repeatedly  held  that  a  criminal  conviction  based  on 
the  verdict  of  jurors  influenced  by  extrajudicial  state- 
ments of  the  case  cannot  stand  consistently  with  due 
process  of  law.  E.  g.,  Irvin  v.  Dowd,  366  U,  S,  717.  But 
invalidation  of  a  proceeding  so  infected  is  not  the  only 
remedy  available  to  combat  interference  with  judicial 
processes;  so  to  hold  would  confer  a  right  to  frustrate 
those  processes  with  impunity-  And  so  it  is  that  this 
Court  has  uniformly  upheld  the  power  of  courts  to  pro- 
tect themselves  by  citations  for  contempt  from  improper 
influence  upon  proceedings  before  them.  Sustaining  this 
power  against  a  claim  of  freedom  of  speech  in  Patterson  v\ 
Colorado,  supra,  205  U.  S,,  at  463,  Mr.  Justice  Holmes 
wrote :  -'When  a  case  is  finished,  courts  are  subject  to  the 
same  criticism  as  other  people,  but  the  propriety  and 
necessity  of  preventing  interference  with  the  course  of 
justice  by  premature  statement,  argument  or  intimidation 
hardly  can  be  denied."  The  right  of  free  speech,  strong 
though  it  be,  is  not  absolute ;  when  the  right  to  speak  con- 
flicts with  the  right  to  an  impartial  judicial  proceeding,  an 
accommodation  must  be  made  to  preserve  the  essence  of 
both.  Thus  in  Bridges  v.  California,  supra,  314  U.  S,,  at 
271,  tlie  Court  said: 

"The  very  w^ord  *triar  connotes  decisions  on  the 
evidence  and  arguments  properly  advanced  in  open 
court.  Legal  trials  are  not  like  elections,  to  be  won 
through  the  use  of  the  meeting-hall,  the  radio,  and 
the  newspaper,  .  ,  .  We  must  therefore  turn  to 
the  particular  utterances  here  in  question  and  the 
circumstances  of  their  publication  to  determine  to 
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what  extent  the  substantive  evil  of  unfair  administra- 
tion of  justice  was  a  likely  consequence,  and  whether 
the  degree  of  likelihood  was  sufficient  to  justify  sum- 
mary punishment." 

And  again  in  Pennekamp  v.  Florida,  328  U.  S.  331,  347: 
"Courts  must  have  power  to  protect  the  interests  of  pris- 
oners and  litigants  before  them  from  unseemly  efforts  to 
pervert  judicial  action."  See  Craig  v.  Harney,  331  U.  S. 
367,  372-373. 

The  Court  professes  to  recognize  these  principles.  It 
holds  nevertheless  that  the  contempt  sanction  cannot 
be  applied  in  this  case,  arguing  both  that  "the  limitations 
on  free  speech  assume  a  different  proportion  when  expres- 
sion is  directed  toward  a  trial  as  compared  to  a  grand  jury 
investigation,"  ante,  p.  390,  and  that  the  findings  of  clear 
and  present  danger  are  unsupported  by  the  record.  I 
cannot  agree  with  either  proi)osition. 

I. 

The  grand  jury  is  an  integral  part  of  the  judicial  process, 
Levine  v.  United  States,  362  U.  S.  610, 617;  Gates  v.  State, 
73  Ga.  App.  824, 826, 38  S.  E.  2d  311, 312;  contempt  sanc- 
tions are  available  to  protect  its  functions.  Levine  v. 
United  States,  supra.  Congress  has  recognized  the  need 
for  safeguarding  the  deliberations  of  federal  grand  juries 
by  making  it  a  crime  to  attempt  to  influence  a  fed- 
eral grand  juror  by  extrajudicial  communication.^    Even 

^  "Whoever  attempts  to  influence  the  action  or  decision  of  any  grand 
or  petit  juror  of  any  court  of  the  United  States  upon  any  issue  or 
matter  pending  before  such  juror,  or  before  the  jury  of  which  he  is 
a  member,  or  pertaining  to  his  duties,  by  writing  or  sending  to  him 
any  written  conmiunication,  in  relation  to  such  issue  or  matter,  shall 
be  fined  not  more  than  SI, 000  or  imprisoned  not  more  than  six  months, 
or  both. 

"Nothing  in  this  section  shall  be  construed  to  prohibit  the  com- 
munication of  a  request  to  appear  before  the  grand  jury."  18  U.  S.  C. 
§1504. 
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assuming  that  a  State  may  constitutionally  permit  a  grand 
jury,  unlike  a  petit  jury,  to  be  influenced  by  extrajudicial 
statements,  a  question  explicitly  left  open  in  Beck  v. 
Waskingtan,  369  U.  S.  541,  546,  it  certainly  does  not 
compel  them  to  that  course. 

The  Court  does  not  dispute  this.  But,  says  the  Court, 
no  individual  is  on  trial  here;  and  *'WTien  the  grand  jury 
is  performing  its  investigatory  function  into  a  general 
problem  area,  without  specific  regard  to  indicting  a  par- 
ticular individual,  society's  interest  is  best  served  by  a 
thorough  and  extensive  investigation,  and  a  greater  degree 
of  disinterestedness  and  impartiality  is  assured  by  allow- 
ing free  expression  of  contrary  opinion/'  Ante,  p.  392. 
This,  however,  is  surely  a  policy  decision  with  respect  to 
which  a  State  may  legitimately  take  a  different  view.  The 
Court  does  not  suggest  that  Georgia  was  attempting  to 
use  the  mantle  of  judicial  proceedings  in  order  to  insulate 
the  transaction  of  nonjudicial  business  from  criticism; 
investigation  is  a  traditional  function  of  the  grand  jury, 
I  see  no  reason  why  the  State  cannot  determine  for  itself 
what  shall  and  what  shall  not  be  considered  by  grand 
jurors  in  conducting  any  of  their  traditional  tasks.  More- 
over, it  is  not  the  fact  that  individual  rights  were  not  at 
stake  in  this  proceeding.    The  judge  charged  the  jury: 

'*if  there  is  sufficient  evidence  of  unlawful  acts,  then 
all  parties  participating,  white  and  colored,  candi- 
dates or  non-candidates,  should  be  indicted  by  this 
Grand  Jury  so  tliat  the  guilty  parties,  if  there  are 
any,  may  be  brought  to  trial" 

That  petitioner  8  statements  would  tend  to  aid  rather 
than  to  prejudice  implicated  individuals  was  equally  true 
in  Bridges  v.  California,  supra,  but  was  rightly  afforded 
no  significance;  the  State  as  well  as  tJie  individual  is 
entitled  to  a  day  in  court. 

It  is  not  suggested  that  in  declaring  that  grand  jurors 
shall  be  protected  from  improper  ''outside*'  influence 
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Georgia  has  improperly  departed  from  her  own  prior  law. 
Nor  could  it  well  be  maintained  that  the  Georgia  courts 
undertook  to  judge  petitioner's  conduct  in  terms  of  some- 
thing other  than  the  Bridges  clear  and  present  danger 
standard.    The  Georgia  Court  of  Appeals  held: 

''With  respect  to  the  question  as  to  whether  these 
acts  of  the  defendant  constituted  a  clear,  present,  or 
imminent  danger  or  serious  threat  to  the  administra- 
tion of  justice,  it  is  to  be  noted  that  the  citation  as 
amended  so  charges,  the  court  below  has  by  its 
conviction  so  found,  and  the  evidence  supports  the 
finding.''     103  Ga.  App.,  at  321 ;  119  S.  E.  2d,  at  273. 

To  be  sure  this  holding  cannot  preclude  this  Court  from 
examining  the  evidence  for  itself.  But  this  does  not 
mean  that  it  may  do  so  with  the  same  latitude  as  if  it 
were  sitting  as  a  state  court  of  review.  The  Court's  func- 
tions are  exhausted  once  it  is  determined  that  federal  con- 
stitutional standards  have  been  met.  It  is  of  course  not 
incumbent  on  the  state  courts  to  deal  in  detail  with  the 
facts  of  this  Court's  earlier  decisions  in  order  to  "display 
an  awareness  of  the  standards  enunciated  in  those  cases," 
or  to  make  "elaborate  findings"  to  demonstrate  "how  the 
publications  interfered  with  the  grand  jury's  investiga- 
tion."   Ante,  pp.  386-^7. 

Accepting  as  I  do  for  present  purposes  the  Bridges  test, 
this  conviction  must  be  upheld  if  the  record  supports  the 
inference  of  clear  and  present  danger. 

II. 

That  test  is  amply  met  here.  Petitioner,  a  public 
official  connected  with  the  court,  accused,  from  his  office 
in  the  courthouse,  the  Superior  Court  judges  of  foment- 
ing race  hatred ;  of  misusing  the  criminal  law  to  persecute 
and  to  intimidate  political  and  racial  minorities;  of 
political  naivete,  racial  prejudice,  and  hypocrisy.    He 
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compared  the  calling  of  the  grand  jury  to  the  activities 
of  the  Ku  Klux  Klan.  He  made  an  undisguised  effort  to 
influence  the  outcome  of  the  investigation  by  declaring 
that  only  the  politically  naive  could  believe  Bibb  County 
Negroes  might  be  guilty  of  selling  votes.  It  was 
stipulated  that  both  of  petitioner's  formal  statements 
were  read  by  the  grand  jurors  during  the  course  of  their 
investigation. 

The  Court  considers  this  evidence  insufficient  because 
there  was  no  showing  of  "an  actual  interference  with  the 
undertakings  of  the  jury/'  that  the  jurors  "felt  unable  or 
unwilling  to  complete  their  assigned  task  because  peti- 
tioner 'interfered'  with  its  completion,"  that  "the  investi- 
gation was  not  ultimately  successful  or,  if  it  was  not,  that 
the  petitioner's  conduct  was  responsible  for  its  failure*" 
'  Ante,  p,  387,  Surely  the  Court  cannot  mean  that  attempts 
to  influence  judicial  proceedings  are  punishable  only  if 
they  are  successful  Speech  creating  sufficient  danger  of 
an  evil  which  the  State  may  prevent  may  certainly  be 
puni^ed  regardless  of  whether  that  evil  materializes,  See 
Feiner  v.  New  York,  340  U.  S.  315,  320-321.  Indeed,  the 
test  suggested  by  the  Court  is  even  more  stringent  than 
that  which  it  applies  in  determining  whether  a  conviction 
should  be  set  aside  because  of  prejudicial  "outside''  state- 
ments reaching  a  trial  jury*  In  such  cases,  although  the 
question  is  whether  the  rights  of  the  accused  have  been 
infringed  rather  than  whether  there  has  been  a  clear  and 
present  danger  of  their  infringement,  it  ia  necessary  only 
to  show  a  substantial  likelihood  that  the  verdict  was 
affected,  and  it  is  no  answer  that  each  juror  expresses 
his  belief  that  he  remains  able  to  be  fair  and  impartial. 
Irvin  V.  Dowd,  supra,  366  XJ.  S.,  at  728;  cf.  Marshall  v. 
United  States,  360  U.  S,  310,  312^13;  Spano  v.  New 
York.  360  IT.  S.  315, 324,  The  test  for  punishing  attempts 
to  influence  a  grand  or  petit  jury  should  be  less  rather 
than  more  stringent* 
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I  cannot  agree  with  the  Court  that  petitioner's  state- 
ments  would  have  been  likely  to  affect  the  outcome  of 
the  investigation  "only  if  the  charge  was  so  manifestly 
unjust  that  it  could  not  stand  inspection,"  Ante,  p.  39 L 
This  is  to  discredit  the  persuasiveness  of  argument,  which 
the  Court  purports  to  value  so  highly.  Any  expression 
of  opinion  on  the  merits  of  a  pending  judicial  proceeding 
is  likely  to  have  an  impact  on  deliberations.  In  this 
instance  that  likelihood  was  increased  by  two  factors 
which  were  not  present  in  Bridges j  Pennekamp,  or  Craig, 
in  which  the  Court  held  the  evidence  insufficient  to  show 
clear  and  present  danger*  None  of  those  cases  involved 
statements  by  officers  of  the  court;  and  all  concerned 
statements  whose  alleged  interference  was  with  the 
deliberations  of  a  judge  rather  than  a  jury.  Georgia  law 
requires  the  sheriff  to  execute  and  return  court  processes 
and  orders  and  to  preserve  order  during  sessions  of  the 
courts,  Ga.  Code  Ann.,  1959,  §  24r-2813.  Petitioner  was 
thus  a  law-enforcement  officer,  whose  office  was  in  the  very 
courthouse  where  the  grand  jury  was  sitting.  Whether 
or  not  he  issued  the  statements  "in  his  capacity  as  sheriff/' 
and  whether  or  not  the  contempt  citation  alleged  it,  his 
words  assumed  an  overtone  of  official  quality  and  author- 
ity that  lent  them  weight  beyond  those  of  an  ordinary 
citizen. 

Of  equal  if  not  greater  importance  is  the  fact  that  peti- 
tioner's statements  were  calculated  to  influence,  not  a 
judge  chosen  because  of  his  independence,  integrity,  and 
courage  and  trained  by  experience  and  the  discipline  of 
law  to  deal  only  with  evidence  properly  before  him.  but 
a  grand  jury  of  laymen  chosen  to  serve  for  a  limited  term 
from  the  general  population  of  Bibb  County,  It  cannot 
be  assumed  with  grand  jurors,  as  it  has  been  with  judges, 
Cruig  V.  Harney,  supra,  331  U.  S.,  at  376,  that  they  are  all 
"men  of  fortitude*  able  to  thrive  in  a  hardy  climate*" 
^^at  may  not  seriously  endanger  the  independent  delib- 
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^rations  of  a  judge  may  well  jeopardize  those  of  a  grand 
or  petit  jury.  See  Maryland  v,  Baltimore  Radio  Show, 
Inc.,  338  U.  S,  912,  920  (opinion  of  Frankfurtee,  X)- 

Moreover,  the  statements  themselves  were  of  such  a 
nature  as  to  distinguish  this  case  from  Bridges,  Penne- 
kampj  and  Craig.  It  cannot  be  said  here,  as  it  was  in 
Bridget,  that  petitioner's  charges  of  racial  bias,  hypocrisy, 
political  intimidation,  persecution,  and  pohtical  naivete, 
and  his  comparison  of  the  judges  with  the  Ku  Klux  Klan» 
**did  no  more  than  threaten  future  adverse  criticism  which 
was  reasonably  to  be  expected  anyway/'  or  that  '*if  there 
was  electricity  in  the  atmosphere,  it  was  generated  by  the 
facts;  the  charge  added  by  the  *  *  .  [petitioner's  state- 
ment] can  be  dismissed  as  negligible,"  314  U*  S.,  at  273> 
278*  The  sheriff's  remarks  were  not,  as  in  Penn^kamp, 
328  U,  S,,  at  348,  general  criticisms  with  respect  to  rul- 
ings already  made,  but  specific  attacks  directed  toward 
the  disposition  of  the  pending  investigation.  They  can- 
not be  characterized,  as  in  Craig,  331  U.  S„  at  374r-375,  as 
merely  unfair  reports  of  the  activities  of  others;  unlike 
the  editorial  in  that  case,  id.,  at  37&-377,  petitioner's  criti- 
cisms went  squarely  to  the  merits  of  the  investigation  and 
impugned  as  well  the  motives  and  honesty  of  those  con- 
ducting it,  I  do  not  understand  how  it  can  be  denied  that 
a  grand  juror,  reading  in  the  course  of  this  investigation 
the  sheriff's  statement  titat  the  judges  who  instructed  the 
grand  jury  to  undertake  it  w^ere  racial  bigots  making 
discriminatory  use  of  the  laws  for  purjxjses  of  {xilitical 
repression,  and  that  the  charges  themselves  were  incred- 
ibly false,  might  well  be  influenced  in  his  deUberations, 

The  petitioner's  last  formal  statement,  which  he  and 
the  Court  characterize  as  a  ^'defense/*  was  also  properly 
found  to  constitute  a  contempt.  Defenses,  like  charges, 
ahould  be  presenled  to  a  court  judicially  and  not  throu^ 
the  public  press*  But  in  fact  tlie  affirmanee  of  peti- 
tionex's  conviction  was  not  baaed  at  all  on  the  aJlegatton 
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that  this  defense  interfered  with  his  trial  for  contempt. 
Rather,  the  Court  of  Appeals  held  that  this  further  state- 
ment had  been  made  *'in  an  apparent  effort  to  hamper  the 
grand  jury  which  was  still  considering  the  charges  given  it 
by  the  court."  103  Ga.  App.,  at  321,  119  S.  E.  2d,  at  273. 
This  conclusion,  based  on  the  repetition  of  a  number  of 
p>etitioner*s  previous  statements  and  the  allegation  that 
they  were  true,^  was  clearly  justified. 


*  Petitioner's  last  statement  was  as  follows: 

'*My  defense  will  be  simply  that  I  have  spoken  the  tnith*  Anyone 
who  will  read,  point  by  pM>int,  my  statements  concerning  the  Judges* 
charge  will  find  those  statements  true. 

"The  Judges  were  wrong  to  use  'N^ro  Bloc  Voting',  the  campaign 
dogan  of  Talmadge,  and  similar  phrases  as  langtiage  with  which  to 
instruct  a  Grand  Jury.  When  I  stated  'It  is  shocking  to  tind  a  Judge 
charging  a  Grand  Jury  in  the  style  and  language  of  a  race  baiting 
candidate  for  political  office*  was  it  contempt  of  court  or  was  I  point* 
ing  out  the  truth? 

"When  I  said  'If  anyone  in  this  community  be  free  of  racial  preju- 
dice, it  should  be  our  Judges'  was  this  contempt  of  Court  or  was  I 
stating  a  truth? 

"The  Judges  were  morally  wrong  to  suddenly  order  a  Grand  Jurj' 
to  single  out  the  Negro  political  leaders  for  indictments  under  n 
forgotten  law  which  even  judges  have  violated.  When  I  said  'It 
further  seems  that  [mc]  the  height  of  hypocris>'  to  dust  off  an  old  blue 
law  that  has  been  ignored  for  fifty  years  and  suddenly  order  its  rigid 
enforcement  against  a  minority  group  of  voters*  was  this  contempt 
of  Court  or  was  I  speaking  the  truth? 

"The  Judges  were  profe^onaliy  wrong  in  involving  the  Court  in 
poEtical  affairs,  I  stated  that  the  Judges'  charges  *threaten  political 
persecution  carried  out  under  the  guise  of  law  enforcement'  and  fur- 
ther that  'this  action  apx>ears  either  as  a  crude  attempt  at  judicial 
inUmidation  of  N^ro  voters  and  leaders,  or,  at  best,  as  agitation  for 
a  '^ Negro  Vote**  issues  [sic]  in  local  politics/  Ciin  anyone  read  the 
Judges*  instructions  for  indictments  under  the  old  'influencing  voters' 
law  and  honestly  say  no  poUtical  per^cution  is  threatened  when 
almost  all  office  holders  have  violated  this  law  ?  Can  anyone  read  the 
long  charge  reciting  poUtical  njmors  and  charges  against  Negro  leaders 
and  voters  and  honestly  say  there  is  no  ap]>earance  of  any  attempt  at 
intimidation  of  Negro  voters  and  leaders?    Likewise  can  anyone  deny 
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FinaUy,  petitioner's  case  is  not  saved  by  the  fact  that 
both  he  and  the  judges  he  attacked  are  elected  officials, 
or  by  the  fact  that  the  statement  concerned  an  issue  of 
some  political  moment.  There  was  ample  opportunity 
to  bring  the  judges'  performance  to  the  voters  after  the 
investigation  was  closed.  'Tolitical  interest"  cannot  be 
used  as  an  excuse  for  affecting  the  result  of  a  judicial 
inquiry. 

I  would  affirm. 


such  a  charge  and  such  an  investigation  in  the  midst  of  local  political 
races  agitates  a  ^egro  Vote'  issue? 

"If  the  Court  wiU  pennit  I  believe  that  many  thousands  of  wit- 
nesses would  testify  in  my  behalf  that  they  drew  the  same  conclu- 
sions as  I  from  the  language  used  by  the  Judges  in  their  charge. 

"Is  it  just,  or  even  fair  play,  for  the  Judges  to  say  they  intended 
no  threat,  no  intimidation,  no  agitation  and  therefore  it  is  contempt 
of  court  to  publicly  state  honest,  sincere  conclusions  and  practical 
effects  caused  by  the  language  of  the  charge. 

"Two  wrongs  do  not  make  a  right,  and  the  Judges  are  wrong  to 
cite  me  for  contempt.  I  cannot  view  the  Judges'  action  in  any  hght 
except  to  believe  I  am  to  be  prosecuted  for  daring  to  criticise  the 
Judges  and  for  speaking  the  truth. 

"I  had  hoped  that  the  entire  ill-will  and  race  agitation  stirred  up  by 
the  Judges'  charge  would  be  permitted  to  die  after  a  face-sa\ing 
presentment  by  the  Courts'  Grand  Jury.  To  this  end  I  remained 
silent  despite  grossly  false  and  discrediting  conclusions  presented. 
Now  it  appears  that  the  Judges  want  the  satisfaction  of  find  [sic]  me 
in  contempt  of  court,  but  if  they  so  do,  they  are  in  effect  sajing  that 
the  court  has  done  no  wrong  because  the  court  itself  finds  it  has  done 
no  wrong. 

"/s/  James  I.  Wood" 
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APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
WESTERN  DISTRICT  OF  MISSOURI. 

No.  488.    Argued  April  16,  1962.— Decided  June  25,  1962. 

A  grand  jury  indicted  appellee  and  a  corporation  of  which  he  was 
an  officer  for  engaging  in  a  combination  and  conspiracy  to  eliminate 
price  competition  in  the  sale  of  milk  in  the  Kansas  City  area,  in 
violation  of  §  1  of  the  Sherman  Act.  In  a  bill  of  particulars,  the 
Government  charged  that  appellee  had  been  acting  "solely  in  his 
capacity  as  an  officer,  director,  or  agent  who  authorized,  ordered,  or 
did"  some  of  the  acts  constituting  a  violation.  The  District  Court 
dismissed  the  indictment  as  to  appellee,  on  the  ground  that  §  1 
of  the  Sherman  Act  does  not  apply  to  corporate  officers  acting  in 
a  representative  capacity.  Held:  A  corporate  officer  is  subject  to 
prosecution  under  §  1  of  the  Sherman  Act  whenever  he  knowingly 
participates  in  effecting  an  illegal  contract,  combination  or  con- 
spiracy— ^be  he  one  who  authorizes,  orders  or  helps  to  perpetrate 
the  crime — regardless  of  whether  he  is  acting  in  a  representative 
capacity.    Pp.  406-416. 

(a)  An  officer  of  a  corporation  acting  solely  in  his  representative 
capacity  is  a  ''person"  within  the  meaning  of  §  1  of  the  Sherman  Act, 
which  imposes  criminal  sanctions  upon  ''every  person"  who  violates 
its  provisions.    Pp.  407-408. 

(b)  A  different  conclusion  is  not  required  by  §  8,  which  defines 
"person"  to  include  "corporations  and  associations."    Pp.  408-411. 

(c)  A  different  conclusion  is  not  required  by  §  14  of  the  Clayton 
Act  or  its  legislative  history.    Pp.  411-415. 

(d)  Nothing  in  the  language  or  legislative  history  of  the  1955 
amendment  to  the  Sherman  Act,  increasing  the  penalty  for  viola- 
tion thereof  from  S5,000  to  $50,000  without  making  a  corresponding 
increase  in  the  $5,000  penalty  under  the  Clayton  Act,  indicates 
that  Congress  intended  to  restrict  the  applicability  of  the  increased 
fine  to  corporations.    P.  415. 

196  F.  Supp.  155,  reversed. 

Robert  L.  Wright  argued  the  cause  for  the  United 
States.  With  him  on  the  briefs  were  Solicitor  General 
Cox,  Assistant  Attorney  General  Loevinger,  Daniel  M. 
Friedman  and  Richard  A.  Solomon. 
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John  T.  Chadwell  argued  the  cause  for  appellee.  With 
him  on  the  briefs  were  Richard  W.  McLaren,  James  A. 
RM,  James  E,  Hastings,  Martin  J.  Purcell  and  John  H. 
Lashly. 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of 
the  Court. 

A  grand  jury  returned  an  indictment  charging  the 
National  Dairy  Products  Corporation  with  engaging  "in 
a  combination  and  conspiracy  to  eliminate  price  competi- 
tion in  the  sale  of  milk  in  the  Greater  Kansas  City  market 
in  unreasonable  restraint  of  .  .  .  trade  and  commerce,  in 
violation  of  Section  1"  of  the  Sherman  Act,  15  U.  S.  C. 
§  1.  Two  counts  incorporated  by  reference  the  alleged 
illegal  acts  of  the  corporation  and  named  the  appellee  as 
oodefendant.  In  a  bill  of  particulars  the  Government 
charged  that  the  appellee  had  "been  acting  solely  in  his 
capacity  as  an  officer,  director,  or  agent  who  authorized, 
ordered,  or  did  some  of  the  acts"  constituting  the  vio- 
lation. The  appellee  moved  for  a  dismissal  on  the  ground 
that  the  indictment*  as  particularized  by  the  bill  failed 
to  charge  a  crime.  According  to  appellee,  the  Sherman 
Act  does  not  apply  to  corporate  officers  acting  in  a  repre- 
sentative capacity:  he  contends  that  the  statute  exclu- 
sively applicable  to  these  officers  is  §  14  of  the  Clayton 
Act,  15  U.  S.  C.  §  24.  0\'er  the  Government's  opposition 
the  dismissal  was  ordered  by  the  district  judge.  196  F. 
Supp.  155.  An  appeal  was  perfected  pursuant  to  18 
r.  S.  C.  §  3731.  and  we  noted  probable  jurisdiction.  368 
r.  S.  945. 

Although  the  Sherman  Act  has  been  in  existence  for 
o\-er  70  wars  and  although  corporate  officers  ha\*e  been 
indicted  under  that  Act  for  almost  as  long.  see.  e,  g., 
Vnittii  States  v.  Greenhut.  50  F.  469  (D.  C.  D.  Mass. 
1S92>:  VniUii  States  v.  Patterson.  55  F.  605  (D.  C.  D. 
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Mass.  1893),*  this  question  is  one  of  first  impression  for 
this  Court.  The  impetus  for  raising  this  issue  at  such  a 
late  date  comes  from  the  fact  that  in  1955  the  Congress 
raised  the  penalty  provision  in  the  Sherman  Act  from 
$5,000  to  $50,000  without  making  a  corresponding  increase 
in  the  $5,000  penalty  found  in  the  Clayton  Act. 

Section  1  of  the  Sherman  Act  imposes  criminal  sanc- 
tions upon  "every  person"  who  violates  that  provision ♦ 
15  U,  S.  C.  §  1.^  The  Government  contends  that  a  cor- 
porate  officer  is  obviously  a  "person/'  within  the  Act. 
The  appellee,  however,  distinguishes  between  a  corporate 
ofiicer  who  represents  his  corporation  and  one  who  acts  on 
his  own  account.  In  the  latter  case  the  appellee  agrees 
that  the  Sherman  Act  applies.  But,  when  the  officer  is 
acting  solely  for  his  corporation,  the  appellee  contends 
that  he  is  no  longer  a  "person'*  within  the  Act.  The 
rationale  for  this  distinction  is  that  the  activities  of  an 
officer,  however  illegal  and  culpable,  are  chargeable  to  the 
corporation  as  the  principal  but  not  to  the  individual  who 
perpetrates  them. 

No  substantial  support  for  such  an  artificial  interpreta- 
tion of  a  seemingly  clear  statute  is  provided  by  the  legisla- 
tive  history.  The  most  that  can  be  said  for  the  appellee's 
position  is  that  the  Reagan  Bill,  an  unsuccessful  competi- 
tor of  the  Sherman  Bill,  specifically  included  corporate 


*  In  the  Government's  brief  the  Solicitor  General  cites  40  cases  in 
which  corporate  oflEcers  were  indicted  under  the  Sherman  Act  between 
1890  and  1914.    Brief  for  Appellant,  pp.  69*72. 

*  "Every  contract,  combination  in  the  fonn  of  tru^  or  otherviise, 
Of  conspiracy^  in  restraint  of  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  is  declared  to  be  illegal  ....  Ever>^ 
person  who  shall  make  any  contract  or  engage  in  any  combination 
or  conspiracy  declared  .  ,  .  to  be  illegal  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  ptinished  by  line  not 
eicceeding  fifty  thoujsand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  iaid  punkhmenta^  in  the  discretion  of  the  court/' 
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officers  in  its  penal  section  while  the  Sherman  Bill  had  no 
penal  section  at  one  time.  The  penal  provision  of  the 
Reagan  Bill  was  offered  as  an  amendment  to  the  Sherman 
Bill,  and  the  Senate  Committee  orr  the  Judiciary  then 
redrafted  and  resubmitted  a  bill  in  the  form  which  became 
the  Sherman  Act.  21  Cong.  Rec.  2731,  3152.  That  Act 
outlawed  certain  acts  by  "persons,"  and  there  is  nothing 
to  indicate  that  the  Congress  intended  to  restrict  the 
meaning  as  applied  to  corporate  officers.  See  Trailmobile 
Co.  V.  Whirls,  331  U.  S.  40,  6L 

The  appellee  points  to  §  8  of  the  Sherman  Act,  15 
U.  S.  C.  g  7,  which  defines  '^person*'  '*to  include  corpora- 
tions and  associations/'  He  argues  that,  since  corpora- 
tions are  included  within  the  term,  individual  corporate 
officers  are  thereby  excluded-  This  is  a  non  sequitur. 
The  mere  fact  that  the  term  is  given  a  broad  construction 
does  not  alter  its  basic  meaning,  and  no  such  inference 
can  be  drawn  from  the  express  inclusion  of  corporations 
as  ^'persons:*'  The  reason  for  this  inclusion  is  readily 
understandable*  The  doctrine  of  corporate  criminal 
responsibility  for  the  acts  of  the  officers  was  not  well 
established  in  1890.  See  New  York  Central  *  //.  R,  R.  Co, 
V.  United  States,  212  U.  S.  481.  When  a  criminal  statute 
proscribed  conduct  by  ^^persons/'  corporate  defendants 
contended  that  only  natural  persons  were  included* 
United  States  v.  Amedy,  11  WTieat.  392.  The  same  issue 
raised  in  other  cases  was  not  always  resolved  by  a  unani- 
mous Court.  Beaston  v.  Farmers'  Bank  of  Delaware,  12 
Pet*  102.  Cf*  United  States  v.  Shirey,  359  U,  S,  255. 
The  dissent  by  Mr.  Justice  Story  in  the  Beaston  case 
would  be  sufficient  reason  for  a  careful  draftsman  to  avoid 
the  whole  problem  of  a  provision  such  as  §  8,  Further 
reason  for  caution  lay  in  the  language  found  in  cases  then 
recent.  Sinking-Fund  Cases,  99  U.  S,  700,  718^719,  and 
Canada  Saut^iern  R,  Co.  v.  Gebf^rd,  109  U.  S.  527,  542 
(diaentinK  opinion),  which  distinguished  between  per- 
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sons  and  corporations  when  considering  the  application 
of  the  Fourteenth  Amendment's  protection  to  "persons." 
See  Philadelphia  Fire  Asm.  v.  New  York,  119  U.  S.  110, 
120  (dissenting  opinion).  Therefore,  we  attribute  no 
significance  to  the  specific  inclusion  of  corporations  in  the 
definition  of  "persons"  in  determining  whether  a  cor- 
porate officer  is  within  the  term. 

This  Court  was  faced  with  the  same  problem  in  United 
States  V.  Dotterweich,  320  U.  S.  277,  involving  the  con- 
struction of  the  Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.  S.  C.  §§  301-392.  An  earlier  version  of  the  Act 
stated  that  the  acts  of  a  corporate  officer  would  be  charge- 
able both  to  him  and  to  the  corporation.  In  a  1938  revi- 
sion the  statute  made  any  "person"  responsible  and  spe- 
cifically included  corporations  within  that  term.  52  Stat. 
1040.  The  Court  of  Appeals  reversed  the  conviction  of 
a  corporate  officer  on  the  ground  that  only  a  corporation 
was  a  "person"  within  the  Act.  This  Court  reversed  the 
Court  of  Appeals,  rejecting  substantially  the  same  argu- 
ment that  is  advanced  by  the  appellee  in  this  case.  The 
reason  for  the  rejection  is  equally  applicable  to  the  case 
at  bar.  No  intent  to  exculpate  a  corporate  officer  who 
violates  the  law  is  to  be  imputed  to  Congress  without 
clear  compulsion ;  else  the  fines  established  by  the  Sher- 
man Act  to  deter  crime  become  mere  license  fees  for 
illegitimate  corporate  business  operations.  Following 
Dotterweich,  we  construe  §  1  of  the  Sherman  Act  in  its 
common-sense  meaning  to  apply  to  all  officers  who  have 
a  responsible  share  in  the  proscribed  transaction.  Cf. 
Carolene  Products  Co.  v.  United  States,  323  U.  S.  18,  21. 

This  construction  is  supported  by  the  decisions  of  the 
lower  federal  courts  which  considered  the  problem  of 
whether  corporate  officers  were  "persons"  within  the  Sher- 
man Act  in  the  interim  before  the  passage  of  the  Clayton 
Act.  The  most  significant  case  is  United  States  v.  Mac- 
Andrews  &  Forbes  Co.,  149  F.  823  (C.  C.  S.  D.  N.  Y. 
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1906),  in  which  the  Court  considered  the  joint  indictment 
of  a  corporation  and  some  of  ita  officers  for  violations 
of  the  Sherman  Act,  The  defendants  demurred  to  the 
joinder,  the  corporation  pleading  that  only  the  human 
agents  could  be  held  responsible  for  the  misdemeanor 
while  the  officers  pleaded  that  only  the  corporation  was 
responsible.  The  Court  refused  to  hold  as  a  matter  of 
law  that  either  proposition  was  correct  because  respon- 
sibility was,  in  each  case,  a  matter  of  fact.  The  Court 
noted  that  the  officers  may  or  may  not  be  convicted, 
depending  upon  whether  they  were  personally  responsible 
for  the  crime.' 

In  United  States  v,  Winslow,  195  R  678  (D.  C.  D.  Mass. 
1912)  J  the  same  contention  by  corporate  officers  was  given 
short  disposition : 

"The  indictment,  however,  expressly  charges  them 
[the  corporate  officers]  as  actors,  and  two  funda- 
mental principles  are  thoroughly  settled.  One  is  that 
neither  in  the  civil  nor  the  criminal  law  can  an  officer 
protect  himself  behind  a  corporation  where  he  is  the 
actual,  present,  and  efficient  actor;  and  the  second 
is  that  all  parties  active  in  promoting  a  misdemeanor, 
whether  agents  or  not,  are  principals/*    195  F.,  at  58 L 


'  ''It  is  not  without  ai^ificance  that  offenses  as  serious,  in  coti- 
gressional  opinion,  a£  those  created  by  thi^  statute  are  made  mm' 
demeanors.  When  the  statute  declares  that  certain  acts  notoriously 
to  be  accomplished  under  modern  business  conditions  only  throuf^h 
corporate  instrumentality  shall  be  misdemanoi^  [«i*c]*  and  further  de- 
clares that  the  word  *perB0ii'  as  used  therein  shall  be  deemed  to  inehide 
corporations,  such  statute  seems  to  me  clearly  parsed  in  contempk' 
tion  of  the  elementary  principle  that  in  respect  of  a  misdemeanor 
fill  those  who  personally  aid  or  abet  in  its  commission  are  indictable  as 
principak.  ...  I  am  compelled  to  the  conclusion  that,  under  this 
statiite,  if  the  officer  or  agent  of  a  corporation  charged  with  fault  be 
aim  charged  with  personal  participation,  direction,  or  activity  therein, 
both  may  be  so  charged  in  the  same  indictment."    149  F.,  at  $32. 
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We  have  found  no  case  between  1890  and  1914  in  which 
a  corporate  officer  successfully  secured  the  dismissal  of 
an  indictment  or  the  reversal  of  a  conviction  on  the  ground 
that  he  was  not  a  * 'person^  ^  within  the  Sherman  Act  when 
he  acted  solely  as  a  representative  of  the  corporation. 

Unless  subsequent  statutes  have  repealed  or  amended 
thb  aspect  of  the  Sherman  Act,  our  inquiry  is  at  an 
end. 

The  appellee  seeks  succor  in  the  subsequent  legislative 
history  accompanying  attempts  to  amend  the  Sherman 
Act  between  1890  and  1914.  He  particularly  relies  upon 
H.  R,  10539,  56th  Cong.,  1st  Sess.  (1900).  This  bill 
would  have  expressly  included  corporate  officers  and 
agents  in  the  definition  of  '^persons*'  found  in  |  8.  The 
report  accompanyijig  that  bill  stated  that  the  existing 
law  did  not  subject  agents,  officers,  and  attorneys  to 
penalties.  H.  R.  Rep,  No*  1506,  56th  Cong.,  1st  Sess* 
However,  statutes  are  construed  by  the  courts  with  refer- 
ence to  the  circumstances  existing  at  the  time  of  the  pas- 
sage. The  interpretation  placed  upon  an  existing  statute 
by  a  subsequent  group  of  Congressmen  who  are  promoting 
legislation  and  w^ho  are  unsuccessful  has  no  persuasive  sig- 
nificance here.  United  States  v.  Price,  361  U.  S.  304,  313 ; 
United  States  v.  Turley,  352  U.  S.  407,  415,  n.  14;  Fogarty 
V.  United  States,  340  U,  S.  8,  13-14;  Wong  Y^ang  Sung  v. 
McGrath,  339  U.  S.  33,  47;  United  States  v.  United  Mine 
Workers,  330  U.  S,  258,  281^282;  Gemsco,  Inc.,  v.  WaU- 
ing,  324  U.  S.  244,  265.  Logically,  several  equally  tenable 
inferences  could  be  drawn  from  the  failure  of  the  Con- 
gress to  adopt  an  amendment  in  the  light  of  the  inter- 
pretation placed  upon  the  existing  law  by  some  of  its 
members,  including  the  inference  that  the  existing  legis- 
lation already  incorporated  the  offered  change. 

In  1914  the  Congress  passed  "An  Act  To  supplement 
existing  laws  against  unlawful  restraints  and  monopolies, 
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and  for  other  purposes/'  commonly  called  the  Clayton 
Act.    Section  14  of  that  Act  provided: 

'That  whenever  a  corporation  shall  violate  any  of 
the  penal  provisions  of  the  antitrust  laws,  such  viola- 
tion shall  be  deemed  to  be  also  that  of  the  individual 
directors,  officers,  or  agents  of  such  corporation  who 
shall  have  authorized,  ordered,  or  done  any  of  the 
acts  constituting  in  whole  or  in  part  such  violation  j 
and  such  violation  shall  be  deemed  a  misdemeanor, 
and  upon  conviction  therefor  of  any  such  director, 
officer,  or  agent  he  shall  be  punished  by  a  fine  of  not 
exceeding  $5,000  or  by  imprisonment  for  not  exceed- 
ing one  year,  or  by  both,  in  the  discretion  of  tlie 
court,"    38  Stat.  736. 

The  appellee  contends  that  §  14  is  an  entirely  new  pro- 
vision added  by  Congress  to  provide  for  the  criminal 
reponsibility  of  corporate  officers  who  act  in  a  representa- 
tive capacity.  The  Government  contends  that  §  14  is 
merely  supplemental  and  that  appellee's  construction 
results  in  an  implied  repeal  of  part  of  §  1  of  the  Sherman 
Act/ 

Appellee  asserts  that  S  14  would  not  literally  apply  to 
the  officer  who  acted  on  his  own  account  because  his  mis- 
conduct would  not  be  attributed  to  the  corporation* 
From  this  premise  he  argues  that  since  §  14  of  the  Clayton 
Act  applies  only  to  an  officer  acting  in  a  representative 
capacity,  §  1  of  the  Sherman  Act  only  applies  to  an  officer 
acting  on  his  own  account 

We  do  not  agree.  The  reasons  for  §  14  are  sufficiently 
revealed  by  the  legislative  history.    The  provision  origi- 


*  Appellee  also  SLTpim,  "[t]he  Government  m  this  case  has  not 
expre^ly  relied  on  an  aider  and  abettor  theor>%  but  .  .  ,  it  has  Bought 
tacit  guppon  from  the  theory,"  Brief  for  Appellee,  pp.  52-68, 
Under  the  view  we  take  of  the  case,  it  is  unnecessary  to  consider  the 
application  of  the  general  aider  aJid  abettor  statute,  18  U,  S,  C.  §  2, 
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nated  in  the  House,  and,  after  conferences  with  the  Sen- 
ate, survived  substantially  intact.  The  reports  provide  no 
assistance,  but  the  debates  do.  Whether  any  supple- 
mentary  legislation  was  necessary  was  the  essence  of  the 
debates.  As  Senator  Shields,  an  opponent,  said,  ''[§  14] 
is  merely  a  reenactment  of  the  Sherman  law,  sections  1,  2, 
and  3.  In  other  words,  it  has  always  been  held  that  the 
officers  of  corporations  violating  the  law  were  punishable 
under  these  sections  .  .  .  ."  51  Cong.  Rec.  14214.  See 
51  Cong.  Rec.  9079,  9080,  9169,  9201,  9202,  9595,  9610, 
14225,  15820,  16143.  The  proponents  of  the  bill  agreed 
that  the  Sherman  Act  did  cover  officers  whose  conduct 
constituted  the  offense  (without  distinction  as  to  the 
capacity  in  which  the  officer  was  acting),  but  were  dis- 
appointed in  the  sympathy  shown  to  corporate  officers  by 
judges,  juries,  and  prosecutors.  Second,  the  proponents 
feared  that  the  present  Sherman  Act  did  not  cover  officers 
who  merely  authorized  or  ordered  the  conmiission  of  the 
offense.  These  ideas  were  clearly  expressed  by  Repre- 
sentative Floyd,  a  House  manager: 

"The  purpose  we  had  was  to  make  it  clear  that, 
when  a  corporation  had  been  guilty,  those  officers, 
agents,  and  directors  of  the  corporation  that  either 
authorized,  ordered,  or  did  the  thing  prohibited 
should  be  guilty.  Under  the  existing  law,  and  with- 
out that  provision  of  the  statute,  the  person  who  did 
the  things  would  undoubtedly  be  guilty;  but  in  the 
enforcement  of  the  criminal  provisions  of  the  Sher- 
man law,  experience  has  demonstrated  that  both 
juries  and  courts  are  slow  to  convict  men  who  have 
simply  done  acts  authorized  or  ordered  by  some 
officers  of  the  concern  higher  up,  and  the  words 
'authorized'  and  'ordered'  were  introduced  to  reach 
the  real  offenders,  the  men  who  caused  the  things  to 
be  done  .  .  .  ."  51  Cong.  Rec.  9609.  See  51  Cong. 
Rec.  9074,  9185,  9676,  9677,  9678,  9679, 16317. 
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Third,  the  proponents  were  fearful  that  the  Sherman  Act 
might  not  cover  the  activities  of  an  officer  which  made 
a  single  '*linV  in  the  "chain"  of  events  constituting  the 
antitrust  violation.  Hence,  the  provision  fixing  respon- 
sibility for  an  act  constituting  ''in  whole  or  in  part*'  the 
violations.    51  Cong.  Rec.  9679, 16275, 16317. 

We  examine  this  legislative  history  in  order  to  ascertain 
the  intent  of  Congress  as  to  the  ultimate  purpose  of  §  14 
of  the  Clayton  Act.  United  States  v.  E.  L  du  Pont  de 
Nemours  &  Co,,  353  U.  S.  586,  591-592;  Schwegmann 
Bros.  v.  Calvert  Distillers  Corp.,  341  U.  S.  384,  390-395; 
Federal  Trade  Common  v.  Morton  Salt  Co.,  334  U.  S.  37, 
43-46,  49 ;  Corn  Products  Refining  Co.  v.  Federal  Trade 
Comm'n,  324  U.  S.  726,  734-737,  How  members  of  the 
1914  Congress  may  have  interpreted  the  1890  Act  is  not 
of  weight  for  the  purpose  of  construing  the  Sherman  Act. 
Federal  Housing  Administration  v,  Darlington,  Inc., 
358  U.  S.  84;  Rainwater  v.  United  States,  356  U.  S.  590; 
Koshkonong  v.  Burton,  104  U,  S,  668;  Ogden  v.  Black* 
ledge,  2  Cranch  272,  277.  See  United  States  v.  Stafoff, 
260  U*  S.  477;  Penn  Mutual  Life  Ins.  Co,  v.  Lederer,  252 
U.  S.  523;  Levindale  Lead  &  Zinc  Mining  Co.  v,  Coleman, 
241  U.  S.  432;  Talbot  v.  Seeman,  1  Cranch  1,  35.  But 
see  Sioux  Tribe  v.  United  States,  316  U.  S.  317;  Stockdak 
v.  Insurance  Co.,  20  Wall  323,  331  (separate  opinion); 
United  States  v.  Freeman,  3  How.  556.  Cf,  United  States 
V,  E.  L  du  Pont  de  Nemours  &  Co.,  353  IT.  S.  586. 

Section  14  was  intended  to  be  a  reaffirmation  of  the 
Sherman  Act's  basic  penal  provisions  and  a  mandate  to 
prosecutors  to  bring  all  responsible  persons  to  justice.  In 
the  light  of  the  congressional  purpose  revealed  on  the  face 
of  the  statute  and  by  the  legislative  history,  this  Court 
cannot  construe  §  14  as  a  restriction  of  §  1  of  the  Sherman 
Act.  Thus,  insofar  as  §  14  relates  to  the  corporate  officer 
who  participates  in  the  Sherman  Act  violation,  whether  or 
not  in  a  representative  capacity,  no  change  was  either 
intended  or  eflfected. 
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The  cases  subsequent  to  the  Clayton  Act  reveal  an 
understanding  in  accord  with  our  own.  The  Government 
continued  to  seek  indictments  of  corporate  officers  under 
the  Sherman  Act,  not  the  Clayton  Act,  and  many  con- 
victions were  obtained.  See,  e.  g.,  United  States  v. 
Socony-Vacuum  Oil  Co.,  310  U.  S.  150;  United  States  v. 
Trenton  Potteries  Co.,  273  U.  S.  392;  American  Tobacco 
Co.  V.  United  States,  147  F.  2d  93  (C.  A.  6th  Cir.), 
affirmed,  328  U.  S.  781. 

The  appellee  does  not  call  to  our  attention  any  case 
during  this  time  in  which  the  contention  he  now  makes 
was  successfully  urged.  He  suggests  that  the  dearth  of 
cases  on  this  point  reflects  the  belief  on  the  part  of  cor- 
porate officers  that,  because  of  the  identical  penalties  of 
the  Clayton  Act,  the  successful  challenge  to  a  Sherman 
Act  indictment  would  be  an  academic  victory.  We  can- 
not even  attempt  to  evaluate  the  motives  of  individual 
defendants  in  raising  or  not  raising  defenses,  even  if  we 
regarded  the  matter  as  being  significant,  which  we  do 
not. 

The  Government,  on  the  other  hand,  relies  upon  United 
States  V.  Atlantic  Comm'n  Co.,  45  F.  Supp.  187  (D.  C. 

E.  D.  N.  C.) ;  United  States  v.  General  Motors  Corp.,  26 

F.  Supp.  353  (D.  C.  N.  D.  Ind.),  affirmed,  121  F.  2d  376 
(C.  A.  7th  Cir.) ;  and  United  States  v.  National  Malleable 
&  Steel  Castings  Co.,  6  F.  2d  40  (D.  C.  N.  D.  Ohio),  hold- 
ing that  nothing  in  §  14  of  the  Clayton  Act  altered  the 
existing  liability  for  prosecution  of  all  officers  who  partici- 
pate in  the  violation  of  the  Sherman  Act.  With  this,  we 
agree. 

We  also  agree  that  there  is  nothing  in  the  1955  amend- 
ment to  the  Sherman  Act  nor  in  its  legislative  history 
to  indicate  that  the  Congress  intended  to  restrict  the 
applicability  of  the  increased  fine  to  corporations.  See 
69  Stat.  282;  S.  Rep.  No.  618, 84th  Cong.,  1st  Sess. ;  H.  R. 
Rep.  No.  70,  84th  Cong.,  1st  Sess. 
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Based  upon  the  foregoing,  we  hold  that  a  corporate 
officer  is  subject  to  prosecution  under  §  1  of  the  Sherman 
Act  whenever  he  knowingly  participates  in  effecting  the 
illegal  contract,  combination,  or  conspiracy — ^be  he  one 
who  authorizes,  orders,  or  helps  perpetrate  the  crime — 
regardless  of  whether  he  is  acting  in  a  representative 
capacity.  It  follows  that  the  District  Court  erred  when 
it  dismissed  the  indictment  against  the  appellee.  The 
case  is  reversed  and  remanded  for  proceedings  consistent 
with  this  opinion. 

Reversed  and  remanded. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mr.  Justice  Harlan,  concurring. 

I  join  in  the  opinion  of  The  Chief  Justice  with  some 
additional  observations,  believed  warranted  by  the  cir- 
cumstance that  the  holding  below  has  since  been  followed 
by  five  District  Courts,  with  only  two  others  to  the 
contrary.* 


*  The  opinion  below  is  reported  at  196  F.  Supp.  155  (W.  D.  Mo. 
1961).  In  accord  are  United  States  v.  A.  P.  Woodson  Co.,  198  F. 
Supp.  582  (D.  D.  C.  1961),  appeal  pending.  No.  1019,  0.  T.  1961; 
United  States  v.  MUk  Distributors  Assn.,  200  F.  Supp.  792  (D.  Md. 
1961);  United  States  v.  American  Optical  Co.,  1961  Trade  Cases, 
par.  70,156  (E.  D.  Wis.  1961),  reversed  sub  nom.  United  States  v. 
Kniss,  post,  p.  719;  United  States  v.  General  Motors  Corp.,  1962 
Trade  Cases,  par.  70,203  (S.  D.  Cal.  1962),  reversed  sub  nom.  United 
States  V.  Staley,  post,  p.  719;  and  United  States  v.  Engelhard- 
Hanovia,  Inc.,  204  F.  Supp.  407  (S.  D.  N.  Y.  1962),  appeal  pending 
sub  nom.  United  States  v.  Brown,  No.  983,  0.  T.  1961. 

In  United  States  v.  North  American  Van  Lines,  Inc.,  202  F.  Supp. 
639  (D.  D.  C.  1962),  the  court  refused  to  dismiss  an  indictment  of 
corporate  officers,  holding  that  they  were  not  charged  \iith  acting 
solely  in  a  representative  capacity.    It  went  on  to  say  that  in  any 
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The  language  of  §  1  of  the  Sherman  Act,  providing  a 
penalty  for  "every  person^*  who  engages  in  a  conspiracy 
or  makes  a  contract  in  restraint  of  trade,  of  course  pre- 
sents a  serious  obstacle  to  appellee's  contention  that  he 
cannot  be  prosecuted  thereunder.  I  agree  with  the  Court 
that  §  8,  defining  **person"  to  include  corporations  and 
associations,  does  not  imply  the  exclusion  of  natural  per- 
sons. Moreover,  the  fiction  of  corporate  entity,  opera- 
tive to  protect  officers  from  contract  liability,  had  never 
been  applied  as  a  shield  against  criminal  prosecutions 
when  the  Sherman  Act  was  passed.  In  fact  I  think  there 
can  have  been  no  serious  doubt  even  as  early  as  1890 
that  officers  could  be  punished  for  crimes  committed 
for  their  corporations.  Until  well  into  the  nineteenth 
century  the  corporation  itself  could  not  be  convicted;  the 
individuals  who  acted  in  its  name  of  course  could  be.  See 
the  anonymous  note  of  Holt,  C.  J.,  12  Mod.  559,  Case  935» 
88  Eng.  Rep.  1518  (K.  B.  1701) ;  Rex  v.  Medley,  6  Car.  & 
R  292,  297,  299,  172  Eng.  Rep.  1246,  1249-1250  (K,  B. 
1834);  State  v.  Gre^t  Works  Milling  &  Mfg.  Co..  20  Me, 
41,  44  (1841);  Ballantine,  Corporations  (rev,  ed,  1946), 
I  113.  However,  it  was  recognized  that  corporate  officers 
could  be  convicted  for  * 'representative*'  crimes  even  after 
the  corporation's  immunity  was  worn  away;  Regma  v. 
Great  North  of  England  R.  Co,,  [1846]  9  Q.  B.  315,  325- 
327.  115  Eng,  Rep,  1294,  1298;  State  v.  Morris  dt  E.  R, 
Co,,  23  N.  J.  L.  360,  369  (1852) ;  State  v.  Patton,  26  N.  C, 
16  (1843).  in  line  with  the  rule  stated  in  1  Bishop,  Criminal 
Law  (7th  ed.  1882),  §892,  that  an  agent  might  be  pun- 
ished for  crimes  committed  for  his  principal,    Cf-  United 


event  the  Sherman  Act  applied  to  representative  acts.  We  are 
informed  by  the  parties  here  thai  in  United  Stales  v\  Pockard-BtU 
Electronics  Corp.,  Cr  No.  30158,  8.  D,  Cal.,  &  motion  to  dismiss 
was  denied  without  opinioii.  The  indictment,  see  5  CCH  Trade 
Reg.  Rep.  (1961),  par.  45.061,  eaae  1632,  cbaiied  violations  of  §  14 
m  well  a-s  of  §  L 
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States  V.  Milk,  7  Pet  138,  142.  A  substantial  volume 
of  convictions  of  individuals  for  corporate  crimes  had 
accumulated  by  1890-^  CongreBa  legislated  against  this 
background ;  it  used  words  sufficiently  broad  that  repre- 
sentative crimes  fell  within  their  ordinary  meaning;  and 
the  normal  inference  would  be  that  Congress  intended 
to  punish  those  responsible  for  acts  which  it  declared 
unlawful. 

The  legislative  history  discloses  no  intention  on  the 
part  of  Congress  to  exempt  the  representative  offenses  of 
corporate  officers.  The  Sherman  bill,  S.  1,  50th  Cong,, 
Ist  Sess,,  was  reported  to  the  Senate  with  criminal  penal- 
ties expressly  extending  to  corporate  officers  and  agents^ 
but  Senator  Sherman  soon  omitted  the  criminal  provisions 
altogether-  21  Cong.  Rec*  1765,  2455.  Senator  Reagan 
then  offered  a  substitute  bill  which,  among  other  things, 
reinstated  the  criminal  provisions,  again  expressly  nam- 
ing corporate  agents  in  slightly  different  language,  /rf.,  at 
2456.  Appellee  relies  on  statements  made  by  Senator 
Sherman  in  the  debate: 

''Whether  this  law  should  extend  to  mere  clerks^  as 
was  proposed  in  the  third  section  [as  reported  by  the 
Committee],  is  a  matter  of  grave  doubt,  ,  -  -  To 
restrain  and  prevent  the  illegal  tenden<^  of  a  corpora- 
tion is  the  proper  duty  of  a  court  of  equity.  To 
punish  the  criminal  intention  of  an  officer  is  a  much 


*  Moore  v.  State,  4S  Misa.  147  (1873);  Blsberry  v.  State,  52  Ala. 
S,  10  (1875) ;  Ex  parte  Schmidt,  2  Tex.  App.  196  (1877) ;  Cowley  v. 
Peopk,  83  N.  Y,  464,  469  (1881 ) ;  State  v.  Parsons^  12  Mo.  App.  205 
(1882) ;  Citji  of  Wyandotte  v.  Corngan,  35  Km.  21,  26,  10  P,  99,  102 
(1386).  The  only  decision  found  to  the  contrary  is  Commonwealth 
y,  Demuth,  12  8.  &  R.  389,  392  (Pa,  1S25),  in  which  a  particular 
statute  was  read  not  to  impose  a  duty  on  individual  officers.  That 
this  did  not  state  a  general  rule  even  in  Penns^'lvania  was  made 
dear  by  the  Supreme  Court  of  that  State  in  Commonweoith  \\  Ohio 
dr  P.  R.  Co.,  I  Grant  329^  350  (1856)  (dictum). 
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more  difficult  process  and  might  be  well  left  to  the 
future,  .  .  .  These  corporations  do  not  care  about 
your  criminal  statutes  aimed  at  their  servants*  .  .  /^ 
Id,,  at  2456.  2457,  2569* 

However,  the  issue  before  the  Senate  at  that  time  was 
not  whether  to  exempt  corporate  officers  from  criminal 
prosecution  but  whether  to  omit  criminal  sanctions 
entirely.  The  objections  raised — that  the  addition  of 
criminal  penalties  would  result  in  strict  construction  in 
favor  of  legality  and  would  inflict  punishment  for  viola- 
tions of  vague  and  uncertain  provisions — applied  as  well 
to  persons  acting  for  their  own  account,  admittedly 
included  within  the  Act  as  passed,  as  to  those  acting  for 
corporations.  Moreover,  Senator  Sherman  was  promptly 
overruled  by  a  vote  of  3^12,  adopting  the  Reagan  amend- 
ment as  an  amendment  to  the  Sherman  bill.  Id,,  at  261 L 
A  number  of  additional  amendments  rendered  the  bill 
quite  unwieldy,  see  id.,  at  2655  (Senator  Sherman),  and 
it  was  submitted  to  the  Committee  on  the  Judiciary  for 
tailoring,  id.  at  273 L  The  bill  was  redrafted  in  commit- 
tee to  its  approximate  present  form  and  passed  by  a  52-1 
vote,  id*,  at  2901,  3145,  3153* 

I  am  not  persuaded,  as  argued  by  the  appellee,  that 
the  greater  margin  of  support  for  the  final  bill  than  for 
the  Reagan  bill  indicates  that  the  criminal  liability  of  cor- 
porate officers  was  narrowed.  Opposition  to  the  Reagan 
bill  was  based  in  part  on  its  specification  of  unlawful  pur- 
poses that  would  render  a  combination  a  trusts  id,,  at 
2469  (Senator  Reagan),  2561  (Senator  Teller),  which  was 
omitted  by  the  Committee,  and  in  part  on  the  inclusion 
of  any  criminal  penalties  at  all,  a  feature  common  to  the 
Reagan  and  the  final  bills  which  was  accepted  at  the  end 
in  a  spirit  of  compromise,  as  it  was  by  Senator  Sherman 
himself,  id,,  at  2604,  2655,  No  Senator  ever  suggested, 
80  far  as  can  be  found,  that  criminal  penalties  should  be 
provided  for  corporations  and  for  self-employed  or  * 'ultra 
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vires"  individuals  alone*  Thirty-four  Senators— a  ma- 
jority of  the  whole  body^ — voted  to  include,  via  the  Reagan 
bill,  sanctions  against  officers  acting  for  the  corporation. 
The  Committee's  reduction  of  the  explicit,  but  cumber- 
some, language  of  the  Reagan  bill  to  the  simple  and  on 
its  face  equally  all-encompassing  "every  person'*  appears 
to  have  been  simply  a  part  of  the  general  streamlining  of 
the  bill  that  took  place  in  the  Committee,  with  no  inten- 
tion of  changing  substance. 

These  and  the  further  considerations  dealt  with  in  the 
opinion  of  The  Chief  Justice^  lead  to  the  conclusion 
that  the  indictment  in  this  case  must  be  sustained. 


^  I  find  little  support,  however,  for  our  coaclusion  in  United  States 
V.  MacAndrews  dt  Forbes  Co,,  149  R  823  (C.  C.  S.  D.  N.  Y.  1906), 
or  Unittd  States  v.  Window,  195  F.  578  (D.  Mass.  1912),  despite 
some  of  the  kn^age  in  those  opinions.  Neither  case  squarely  up- 
holds criminal  responsibility  in  a  '* representative^'  capacity.  Among 
other  things  the  court  in  Mac  Andrews  <{■  Forbes  declared  it  po^ible 
to  infer  from  the  indictment  that  the  corporations  were  "doing  one 
thing  and  the  indi^aduals  another  at  or  about  the  same  time,  which 
things  were  utterly  different  .  .  .  ,  It  is  conceivable  that  the  evidence 
may  show  that  the  individual  defendants  were  not  free  agenta^  but 
acted  under  a  species  of  corporate  coercion,  for  which  they  should 
not  be  held  personaiJy  responsible;  but  it  is  impossible  t-o  arrive  at 
this  conclusion  on  demurrer."  149  F.,  at  832.  In  Wimlow,  the  indict- 
ment charged  the  officere  with  controlling  the  industry  '*by  the  device 
and  means  of  and  through  and  in  the  names  of*'  certain  corpora- 
tions. 195  F.,  at  59L  Thus  all  that  was  held  in  MacAndrews  ^ 
Forbei,  and  aU  that  needed  to  be  held  in  WinsloWf  was  that  cor- 
porate officers  are  not  shielded  from  criminal  responsibility  when 
they  act  on  their  own  individual  account  or  when  they  use  a  sham 
^rporation  as  a  means  of  furthering  their  personal  ends. 

Nor  do  I  find  much  weight  in  the  decisions  since  1914  upholding 
the  applicability  of  the  Sherman  Act  to  representative  crimes  of 
corporate  oflBoera;  while  the  penalties  for  violating  the  two  statutes 
were  identical  there  wa^  little  incentive  to  argue  to  the  contrary. 
The  ou!0t  that  can  be  said  of  the  decisions  eince  1890  is  that  they  have 
BUggested  no  doubt  of  the  applicability  of  the  8herman  Act  to  cor- 
porate officers  acting  only  in  a  representative  capacity. 
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ENGEL  ET  AL.  V.  VITALE  et  al. 

CERTIORARI  TO  THE  COURT  OF  APPEALS  OF  NEW  YORK. 

No.  468.    Argued  April  3,  1962.— Decided  June  25,  1962. 

Because  of  the  prohibition  of  the  First  Amendment  against  the  enact- 
ment of  any  law  "respecting  an  establishment  of  religion/'  which  is 
made  applicable  to  the  States  by  the  Fourteenth  Amendment,  state 
officials  may  not  compose  an  official  state  prayer  and  require  that 
it  be  recited  in  the  public  schools  of  the  State  at  the  beginning  of 
each  school  day— even  if  the  prayer  is  denominationally  neutral  and 
pupils  who  wish  to  do  so  may  remain  silent  or  be  excused  from  the 
room  while  the  prayer  is  being  recited.    Pp.  422-436. 

10  N.  Y.  2d  174, 176  N.  E.  2d  579,  reversed. 

William  J.  Butler  argued  the  cause  for  petitioners. 
With  him  on  the  briefs  was  Stanley  Oeller. 

Bertram  B.  Daiker  argued  the  cause  for  respondents. 
With  him  on  the  briefs  was  Wilford  E.  Neier. 

Porter  R.  Chandler  argued  the  cause  for  intervenors- 
respondents.  With  him  on  the  briefs  were  Thomas  J. 
Ford  and  Richard  E.  Nolan. 

Charles  A,  Brind  filed  a  brief  for  the  Board  of  Regents 
of  the  University  of  the  State  of  New  York,  as  amicus 
curiae,  in  opposition  to  the  petition  for  certiorari. 

Briefs  of  amici  curiae,  urging  reversal,  were  filed  by 
Herbert  A.  Wolff,  Leo  Rosen  and  Nancy  Wechsler  for  the 
American  Ethical  Union ;  Louis  Caplan,  Edwin  J.  Lukas, 
Paul  Hartman,  Theodore  Leskes  and  Sol  Rabkin  for  the 
American  Jewish  Committee  et  al.;  and  Leo  Pfeffer, 
Lewis  H.  Weinstein,  Albert  Wald,  Shad  Poller  and  Samuel 
Lawrence  Brennglass  for  the  Synagogue  Council  of 
America  et  al. 

A  brief  of  amici  curiae,  urging  aflfirmance,  was  filed  by 
Roger  D.  Foley,  Attorney  General  of  Nevada,  Robert 


422 


OCTOBER  TERM,  1961. 

Opinion  of  the  Court. 


370  U.  S. 


PickreU,  Attorney  General  of  Arizona,  Frank  Holt, 
Attorney  General  of  Arkansas,  Albert  L.  Coles,  Attor- 
ney General  of  Connecticut,  Richard  W.  Ervtn,  Attorney 
General  of  Florida,  Eugene  Cook,  Attorney  General 
of  Georgia,  Frank  Bemon,  Attorney  General  of  Idaho, 
Edwin  K.  Steers,  Attorney  General  of  Indiana,  Wil- 
liam M.  Ferguson,  Attorney  General  of  Kansas,  Jack 
P,  F,  GremilUon,  Attorney  General  of  Louisiana,  Thomas 

B,  Finan,  Attorney  General  of  Maryland,  Joe  T.  Patter- 
Ban,  Attorney  General  of  Mississippi,  Williarn  Maynard, 
Attorney  General  of  New  Hampshire,  Arthur  /.  Sills, 
Attorney  General  of  New  Jersey,  Earl  E,  Hartley,  Attor- 
ney General  of  New  Mexico,  Leslie  R.  Burgum,  Attorney 
General  of  North  Dakota,  David  Stahl,  Attorney  General 
of  Pennsylvania,  /.  Joseph  Nugent,  Attorney  General  of 
Rhode  Island,  Daniel  R.  McLeod,  Attorney  General  of 
South  Carolina,  A.  C,  Miller,  Attorney  General  of  South 
Dakota,  Will  Wilson,  Attorney  General  of  Texas,  and 

C,  Donald  Robertson,  Attorney  General  of  West  Virginia. 


Mr.  Justice  Black  delivered  the  opinion  of  the  Court. 

The  respondent  Board  of  Education  of  Union  Free 
School  District  No.  9,  New  Hyde  Park,  New  York,  acting 
in  its  official  capacity  under  state  law,  directed  the  School 
District's  principal  to  cause  the  following  prayer  to  be 
said  aloud  by  each  class  in  the  presence  of  a  teacher  at 
the  beginning  of  each  school  day : 

**Almighty  God»  we  acknowledge  our  dependence 
upon  Thee,  and  we  beg  Thy  blessings  upon  ua,  our 
parents,  our  teachers  and  our  Country/' 

This  daily  procedure  was  adopted  on  the  recommenda- 
tion of  the  State  Board  of  Regents,  a  governmental  agency 
created  by  the  State  Constitution  to  which  the  New  York 
Legislature  has  granted  broad  supervisory,  executive,  and 


ENGEL  V.  VITALE.  423 

421  Opinion  of  the  Court. 

legislative  powers  over  the  State's  public  school  system.* 
These  state  officials  composed  the  prayer  which  they 
recommended  and  publi^ed  as  a  part  of  their  ''State- 
ment on  Moral  and  Spiritual  Training  in  the  Schools," 
saying:  "We  believe  that  this  Statement  will  be  sub- 
scribed to  by  all  men  and  women  of  good  will,  and  we  call 
upon  all  of  them  to  aid  in  giving  life  to  our  program." 

Shortly  after  the  practice  of  reciting  the  Regents' 
prayer  was  adopted  by  the  School  District,  the  parents  of 
ten  pupils  brought  this  action  in  a  New  York  State  Court 
insisting  that  use  of  this  official  prayer  in  the  public 
schools  was  contrary  to  the  beliefs,  religions,  or  religious 
practices  of  both  themselves  and  their  children.  Among 
other  things,  these  parents  challenged  the  constitution- 
ality of  both  the  state  law  authorizing  the  School  District 
to  direct  the  use  of  prayer  in  public  schools  and  the  School 
District's  regulation  ordering  the  recitation  of  this  par- 
ticular prayer  on  the  ground  that  these  actions  of  official 
governmental  agencies  violate  that  part  of  the  First 
Amendment  of  the  Federal  Constitution  which  commands 
that  "Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion" — a  command  which  was  "made 
applicable  to  the  State  of  New  York  by  the  Fourteenth 
Amendment  of  the  said  Constitution."  The  New  York 
Court  of  Appeals,  over  the  dissents  of  Judges  Dye  and 
Fuld,  sustained  an  order  of  the  lower  state  courts  which 
had  upheld  the  power  of  New  York  to  use  the  Regents' 
prayer  as  a  part  of  the  daily  procedures  of  its  public 
schools  so  long  as  the  schools  did  not  compel  any  pupil 
to  join  in  the  prayer  over  his  or  his  parents'  objection.* 

*See  New  York  Constitution,  Art.  V,  §4;  New  York  Education 
Law,  §§  101,  120  et  seq.,  202,  214r-219,  224,  245  et  seq,,  704,  and 
801  et  seq. 

2 10  N.  Y.  2d  174,  176  N.  E.  2d  579.  The  trial  court's  opinion, 
which  is  reported  at  18  Misc.  2d  659,  191  N.  Y.  S.  2d  453,  had 
made  it  clear  that  the  Board  of  Education  must  set  up  some  sort 
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We  granted  certiorari  to  review  this  important  decision 
involving  rights  protected  by  the  First  and  Fourteenth 
Amendments.^ 

We  think  that  by  using  its  public  school  system  to 
encourage  recitation  of  the  Regents'  prayer,  the  State 
of  New  York  has  adopted  a  practice  wholly  inconsistent 
with  the  Establishment  Clause.  There  can,  of  course, 
be  no  doubt  that  New  York's  program  of  daily  classroom 
invocation  of  God's  blessings  as  prescribed  in  the  Regents' 
prayer  is  a  religious  activity*  It  is  a  solemn  avowal  of 
divine  faith  and  supplication  for  the  blessinp  of  the 
Almighty*    The  nature  of  such  a  prayer  has  always  been 


of  procedures  to  protect  those  who  objected  to  reciting  the  prayer: 
"This  is  not  to  say  that  the  righta  accorded  petitioners  and  their 
children  under  the  *free  exercise*  clause  do  not  mandate  safeguards 
against  such  embarrassments  and  pressures.  It  is  enough  on  this 
score,  however,  that  regulations,  such  as  were  adopted  by  New 
York  City*s  Board  of  Education  in  connection  with  its  released  time 
program,  be  adopted,  making  clear  that  neither  teachers  nor  any 
other  school  authority  may  comment  on  participation  or  o  on  partici- 
pation in  the  exerci^  nor  suggest  or  require  that  any  pasture  or 
language  be  used  or  dress  be  worn  or  be  not  used  or  not  worn.  Non- 
participation  may  take  the  form  either  of  remaining  silent  during 
the  exercise,  or  if  the  parent  or  child  bo  desires,  of  being  excused 
I  entirely  from  the  exercise.  Such  regulations  must  also  make  provi- 
sion for  those  nonpartici pants  who  are  to  be  excused  from  the  prayer 
exercise.  The  exact  provision  to  be  made  is  a  matter  for  decision  by 
the  board*  rather  than  the  court,  within  the  framework  of  constitu- 
tional requirements.  Within  that  framework  would  fall  a  provision 
that  prayer  participants  proceed  to  a  common  assembly  while  non- 
participants  attend  other  rooms,  or  that  nonjmrticipants  be  permitted 
to  arrive  at  school  a  few  minutes  late  or  to  attend  separate  opening 
exereiseg^  or  any  other  method  which  treats  with  equality  both  par- 
ticipants and  nonparticipant^.''  IS  Mi^.  2d,  at  696,  191  N.  Y.  S.  2d, 
at  492-493.  See  also  the  opinion  of  the  Appellate  Division  affirming 
that  of  the  trial  court,  reported  at  11  App.  Div.  2d  340,  206  N.  Y.  3. 
2d  183. 

*368  U.S.  924, 
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religious,  none  of  the  respondents  has  denied  this  and 
the  trial  court  expressly  so  found: 

"The  religious  nature  of  prayer  was  recognized  by 
Jefferson  and  has  been  concurred  in  by  theological 
writers,  the  United  States  Supreme  C!ourt  and  State 
courts  and  administrative  officials,  including  New 
York's  C!ommissioner  of  Education.  A  conmiittee  of 
the  New  York  Legislature  has  agreed. 

"The  Board  of  Regents  as  amicus  curiae,  the 
respondents  and  intervenors  all  concede  the  religious 
nature  of  prayer,  but  seek  to  distinguish  this  prayer 
because  it  is  based  on  our  spiritual  heritage.  .  .  ."* 

The  petitioners  contend  among  other  things  that  the 
state  laws  requiring  or  permitting  use  of  the  Regents' 
prayer  must  be  struck  down  as  a  violation  of  the  Estab- 
lishment Clause  because  that  prayer  was  composed  by 
governmental  officials  as  a  part  of  a  governmental  pro- 
gram to  further  religious  beliefs.  For  this  reason,  peti- 
tioners argue,  the  State's  use  of  the  Regents'  prayer  in  its 
public  school  system  breaches  the  constitutional  wall  of 
separation  between  Church  and  State.  We  agree  with 
that  contention  since  we  think  that  the  constitutional 
prohibition  against  laws  respecting  an  establishment  of 
religion  must  at  least  mean  that  in  this  country  it  is 
no  part  of  the  business  of  government  to  compose 
official  prayers  for  any  group  of  the  American  people  to 
recite  as  a  part  of  a  religious  program  carried  on  by 
government. 

It  is  a  matter  of  history  that  this  very  practice  of  estab- 
lishing governmentally  composed  prayers  for  religious 
services  was  one  of  the  reasons  which  caused  many 
of  our  early  colonists  to  leave  England  and  seek  religious 
freedom  in  America.    The  Book  of  Common  Prayer, 


*  18  Misc.  2d,  at  671-672,  191  N.  Y.  S.  2d,  at  468-469. 
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which  was  created  under  governmental  direction  and 
which  was  approved  by  Acts  of  Parliament  in  1548  and 
1549/  set  out  in  minute  detail  the  accepted  form  and 
content  of  prayer  and  other  religious  ceremonies  to  be 
used  in  the  established,  tax-supported  Church  of  Eng- 
land.* The  controversies  over  the  Book  and  what  should 
be  its  content  repeatedly  threatened  to  disrupt  the  peace 
of  that  country  as  the  accepted  forms  of  prayer  in  the 
established  church  changed  with  the  views  of  the  par- 
ticular ruler  that  happened  to  be  in  control  at  the  time/ 
Powerful  groups  representing  some  of  the  varying  reli- 
gious views  of  the  people  struggled  among  themselves  to 
impress  their  particular  views  upon  the  Government  and 

■*  2  &  3  Edward  VI,  c.  1,  entitled  "An  Act  for  Umformity  of  Service 
and  Administration  of  the  Sacra  nents  throughout  the  Realm";  3  4:  4 
Edward  VI,  c.  10,  entitled  "An  Act  for  the  abolishing  and  putting 
away  of  divers  Books  and  Images/* 

« The  provisione  of  the  various  vereions  of  the  Book  of  Common 
Prayer  are  set  out  in  broad  outline  in  the  Encyclopaedia  Britannica, 
VoL  18  (1057  ed.),  pp.  420-423.  For  a  more  complete  description, 
iee  Pullan,  The  History  of  the  Book  of  Common  Prayer  ( 1900) . 

''The  first  major  revision  of  the  Book  of  Common  Prayer  was 
niAde  in  1552  during  the  reign  of  Edward  VI,  5  &  6  Edward  VI,  c.  1, 
In  1553,  Edward  VI  died  and  was  succeeded  by  Mary  who  abolished 
the  Book  of  Common  Prayer  entirely.  I  Mar^',  c.  2.  But  upon  the 
acc^idon  of  Elizabeth  in  1558,  the  Book  was  restored  with  important 
alterations  from  the  form  it  had  been  given  by  Edward  VL  I  Elisa- 
beth, c,  2.  The  resentment  to  thij  amended  form  of  the  Book  was 
kept  firmly  under  control  during  the  reign  of  Elizabeth  but,  upon  her 
death  in  1603,  a  petition  signed  by  more  than  1,000  Puritan  ministers 
wajs  presented  to  King  Jame^  I  asking  for  further  alterations  in  the 
Book.  Some  alterations  were  made  and  the  Book  retained  substan* 
tially  this  form  until  it  was  completely  suppressed  again  in  1645  as  a 
result  of  the  successful  Puritan  Revolution.  Shortly  after  the  restora* 
tion  in  1660  of  Charles  II,  the  Book  was  again  reintroduced,  13  &  14 
Charles  II,  c.  4,  and  again  with  alterations.  Rather  than  accept  this 
form  of  the  Book  some  2,000  Puritan  ministers  vacated  their  benefices. 
See  generaUy  PuUan,  The  Historj^  of  the  Book  of  Common  Prayer 
(1900),  pp*  vii-xvi-  Encyclopaedia  Britannica  (1^7  ed.),  Vol  18, 
pp.  421-422. 
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obtain  amendments  of  the  Book  more  suitable  to  their 
respective  notions  of  how  religious  services  should  be  con- 
ducted in  order  that  the  official  religious  establishment 
would  advance  their  particular  religious  beliefs.®  Other 
groups,  lacking  the  necessary  political  power  to  influence 
the  Government  on  the  matter,  decided  to  leave  England 
ahd  its  established  church  and  seek  freedom  in  America 
from  England's  govemmentally  ordained  and  supported 
religion. 

It  is  an  unfortunate  fact  of  history  that  when  some  of 
the  very  groups  which  had  most  strenuously  opposed  the 
established  Church  of  England  found  themselves  suffi- 
ciently in  control  of  colonial  governments  in  this  country 
to  write  their  own  prayers  into  law,  they  passed  laws  mak- 
ing their  own  religion  the  official  religion  of  their  respec- 
tive colonies.'    Indeed,  as  late  as  the  time  of  the  Revolu- 


^  For  example,  the  Puritans  twice  attempted  to  modify  the  Book  of 
Common  Prayer  and  once  attempted  to  destroy  it.  The  story  of 
their  struggle  to  modify  the  Book  in  the  reign  of  Charles  I  is  vividly 
sununarized  in  PuUan,  History  of  the  Book  of  Common  Prayer,  at 
p.  xiii:  "The  King  actively  supported  those  members  of  the  Church 
of  England  who  were  anxious  to  vindicate  its  Catholic  character  and 
maintain  the  ceremonial  which  Elizabeth  had  approved.  Laud, 
Archbishop  of  Canterbury,  was  the  leader  of  this  school.  Equally 
resolute  in  his  opposition  to  the  distinctive  tenets  of  Rome  and  of 
Geneva,  he  enjoyed  the  hatred  of  both  Jesuit  and  Calvinist.  He 
helped  the  Scottish  bishops,  who  had  made  large  concessions  to  the 
uncouth  habits  of  Presbyterian  worship,  to  draw  up  a  Book  of  Com- 
mon Prayer  for  Scotland.  It  contained  a  Communion  Office  resem- 
bling that  of  the  book  of  1549.  It  came  into  use  in  1637,  and  met 
with  a  bitter  and  barbarous  opposition.  The  vigour  of  the  Scottish 
Protestants  strengthened  the  hands  of  their  English  sympathisers. 
Laud  and  Charles  were  executed.  Episcopacy  was  abolished,  the  use 
of  the  Book  of  Common  Prayer  was  prohibited." 

•  For  a  description  of  some  of  the  laws  enacted  by  early  theocratic 
governments  in  New  England,  see  Parrington,  Main  Currents  in 
American  Thought  (1930),  Vol.  1,  pp.  5-50;  Whipple,  Our  Ancient 
Liberties  (1927),  pp.  63-78;  Wertenbaker,  The  Puritan  Oligarchy 
(1947). 
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tionary  War,  there  were  established  churches  in  at  least 
eight  of  the  thirteen  former  colonies  and  established  reli- 
gions in  at  least  four  of  the  other  five."  But  the  success- 
ful Revolution  against  English  political  domination  was 
shortly  followed  by  intense  opposition  to  the  practice  of 
establishing  religion  by  law.  This  opposition  crystallized 
rapidly  into  an  eflfective  political  force  in  Virginia  where 
the  minority  religious  groups  such  as  Presbyterians,  Lu- 
therans, Quakers  and  Baptists  had  gained  such  strength 
that  the  adherents  to  the  established  Episcopal  Church 
were  actually  a  minority  themselves.  In  1785-1786, 
those  opposed  to  the  established  Church,  led  by  James 
Madison  and  Thomas  Jefferson,  who,  though  themselves 
not  members  of  any  of  these  dissenting  religious  groups, 
opposed  all  religious  establishments  by  law  on  grounds 
of  principle,  obtained  the  enactment  of  the  famous 
'^Virginia  Bill  for  Religious  Liberty"  by  which  all  religious 
groups  were  placed  on  an  equal  footing  so  far  as  the 
State  was  concerned."    Similar  though  less  far-reaching 


*®  The  Church  of  England  was  the  established  church  of  at  least 
five  colonies:  Maryland,  Virginia,  North  Carolina,  South  Carolina 
and  Georgia.  There  seems  to  be  some  controversy  as  to  whether  that 
church  was  officially  established  in  New  York  and  New  Jersey  but 
there  is  no  doubt  that  it  received  substantial  support  from  those 
States.  See  Cobb,  The  Rise  of  Religious  Liberty  in  America  (1902), 
pp.  338,  408.  In  Massachusetts,  New  Hampshire  and  Connecticut, 
the  Congregationalist  Church  was  officially  established.  In  Pennsyl- 
vania and  Delaware,  all  Christian  sects  were  treated  equally  in  most 
situations  but  Catholics  were  discriminated  against  in  some  respects. 
See  generally  Cobb,  The  Rise  of  Religious  Liberty  in  America  (1902). 
In  Rhode  Island  all  Protestants  enjoyed  equal  privileges  but  it  is  not 
clear  whether  Catholics  were  allowed  to  vote.  Compare  Fiske,  The 
Critical  Period  in  American  History-  (1899),  p.  76  with  Cobb,  The 
Rise  of  Religious  Liberty  in  America  (1902),  pp.  437-438. 

"  12  Hening,  Statutes  of  Virginia  (1823),  84,  entitled  "An  act  for 
establishing  religious  freedom."  The  story  of  the  events  surrounding 
the  enactment  of  this  law  was  reviewed  in  Everson  v.  Board  of 
Education,  330  U.  S.  1,  both  by  the  Court,  at  pp.  11-13,  and  in  the 
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legislation  was  being  considered  and  passed  in  other 
States." 

By  the  time  of  the  adoption  of  the  Constitution,  our 
history  shows  that  there  was  a  widespread  awareness 
among  many  Americans  of  the  dangers  of  a  union  of 
Church  and  State.  These  people  knew,  some  of  them 
from  bitter  personal  experience,  that  one  of  the  greatest 
dangers  to  the  freedom  of  the  individual  to  worship  in 
his  own  way  lay  in  the  Government's  placing  its  official 
stamp  of  approval  upon  one  particular  kind  of  prayer 
or  one  particular  form  of  religious  services.  They  knew 
the  anguish,  hardship  and  bitter  strife  that  could  come 
when  zealous  religious  groups  struggled  with  one  another 
to  obtain  the  Government's  stamp  of  approval  from  each 
King,  Queen,  or  Protector  that  came  to  temporary  power. 
The  Constitution  was  intended  to  avert  a  part  of  this 
danger  by  leaving  the  government  of  this  country  in  the 
hands  of  the  people  rather  than  in  the  hands  of  any 
monarch.  But  this  safeguard  was  not  enough.  Our 
Founders  were  no  more  willing  to  let  the  content  of  their 
prayers  and  their  privilege  of  praying  whenever  they 
pleased  be  influenced  by  the  ballot  box  than  they  were 
to  let  these  vital  matters  of  personal  conscience  depend 
upon  the  succession  of  monarchs.  The  First  Amend- 
ment was  added  to  the  Constitution  to  stand  as  a  guaran- 
tee that  neither  the  power  nor  the  prestige  of  the  Federal 
Government  would  be  used  to  control,  support  or  influ- 
ence the  kinds  of  prayer  the  American  people  can  say — 


dissenting  opinion  of  Mr.  Justice  Rutledge,  at  pp.  33-42.  See  also 
Fiske,  The  Critical  Period  in  American  History  (1899),  pp.  78-82; 
James,  The  Struggle  for  Religious  Liberty  in  Virginia  (1900) ;  Thorn, 
The  Struggle  for  Religious  Freedom  in  Virginia:  The  Baptists 
(1900) ;  Cobb,  The  Rise  of  Religious  Liberty  in  America  (1902),  pp. 
74r-115,  482-499. 

*2See  Cobb,  The  Rise  of  Religious  Liberty  in  America  (1902), 
pp.  482-509. 
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that  the  people's  religions  must  not  be  subjected  to  the 
pressures  of  government  for  change  each  time  a  new 
political  administration  is  elected  to  office*  Under  that 
Amendment's  prohibition  against  governmental  establish- 
ment of  religion »  as  reinforced  by  the  provisions  of  the 
Fourteenth  Amendment,  government  in  this  country,  be 
it  state  or  federal,  is  without  power  to  prescribe  by  law 
any  particular  form  of  prayer  which  is  to  be  used  as  an 
official  prayer  in  carrying  on  any  program  of  govern- 
mentally  sponsored  religious  activity. 

There  can  be  no  doubt  that  New  York's  state  prayer 
program  officially  establishes  the  religious  beliefs  em- 
bodied in  the  Regents'  prayer.  The  respondents'  argu- 
ment to  the  contrary,  which  is  largely  based  upon  the 
contention  that  the  Regents'  prayer  is  "non-denomina- 
tional" and  the  fact  that  the  program,  as  modified  and 
approved  by  state  courts,  does  not  require  all  pupils  to 
recite  the  prayer  but  permits  those  who  wish  to  do  so 
to  remain  silent  or  be  excused  from  the  room,  ignores  the 
essential  nature  of  the  program's  constitutional  defects- 
Neither  the  fact  that  the  prayer  may  be  denomina- 
tionally neutral  nor  the  fact  that  its  observance  on  the 
part  of  the  students  is  voluntary  can  serve  to  free  it  from 
the  limitations  of  the  Establishment  Clause,  as  it  might 
from  the  Free  Exercise  Clause,  of  the  First  Amendment, 
both  of  which  are  operative  against  the  States  by  virtue 
of  the  Fourteenth  Amendment.  Although  these  two 
clauses  may  in  certain  instances  overlap,  they  forbid  two 
quite  different  kinds  of  governmental  encroachment  upon 
rehgious  freedom.  The  Establishment  Clause,  unlike  the 
Free  Exercise  Clause,  does  not  depend  upon  any  showing 
of  direct  governmental  compulsion  and  is  violated  by 
the  enactment  of  laws  which  establish  an  official  religion 
whether  those  laws  operate  directly  to  coerce  nonobserv- 
ing  individuals  or  not.    This  is  not  to  say,  of  course,  that 
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laws  oflScially  prescribing  a  particular  form  of  religious 
worship  do  not  involve  coercion  of  such  individuals. 
When  the  power,  prestige  and  financial  support  of  govern- 
ment is  placed  behind  a  particular  religious  belief,  the 
indirect  coercive  pressure  upon  religious  minorities  to  con- 
form to  the  prevailing  ofl5cially  approved  religion  is  plain. 
But  the  purposes  underlying  the  Establishment  Clause 
go  much  further  than  that.  Its  first  and  most  inmie- 
diate  purpose  rested  on  the  belief  that  a  union  of  govern- 
ment and  religion  tends  to  destroy  government  and  to 
degrade  religion.  The  history  of  governmentally  estab- 
lished religion,  both  in  England  and  in  this  country, 
showed  that  whenever  government  had  allied  itself  with 
one  particular  form  of  religion,  the  inevitable  result  had 
been  that  it  had  incurred  the  hatred,  disrespect  and  even 
contempt  of  those  who  held  contrary  beliefs."  That  same 
history  showed  that  many  people  had  lost  their  respect 
for  any  religion  that  had  relied  upon  the  support  of  gov- 
ernment to  spread  its  faith.^^    The  Establishment  Clause 


**"[A]ttempt8  to  enforce  by  legal  sanctions,  acts  obnoxious  to  so 
great  a  proportion  of  Citizens,  tend  to  enervate  the  laws  in  general, 
and  to  slacken  the  bands  of  Society.  If  it  be  difficult  to  execute  any 
law  which  is  not  generally  deemed  necessary  or  salutary,  what  must 
be  the  case  where  it  is  deemed  invalid  and  dangerous?  and  what 
may  be  the  effect  of  so  striking  an  example  of  impotency  in  the  Gov- 
ernment, on  its  general  authority."  Memorial  and  Remonstrance 
against  Religious  Assessments,  II  Writings  of  Madison  183,  190. 

**  "It  is  moreover  to  weaken  in  those  who  profess  this  Religion  a 
pious  confidence  in  its  innate  excellence,  and  the  patronage  of  its 
Author;  and  to  foster  in  those  who  still  reject  it,  a  suspicion  that 
its  friends  are  too  conscious  of  its  fallacies,  to  trust  it  to  its  own 
merits.  .  .  .  [E]xperience  witnesseth  that  ecclesiastical  estabhsh- 
ments,  instead  of  maintaining  the  purity  and  efficacy  of  Religion,  have 
had  a  contrary  operation.  During  almost  fifteen  centuries,  has  the 
legal  establishment  of  Christianity  been  on  trial.  What  have  been 
its  fruits?  More  or  less  in  all  places,  pride  and  indolence  in  the 
Clergy;  ignorance  and  serviUty  in  the  laity;  in  both,  superstition. 
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thus  stands  as  an  expression  of  principle  on  the  part  of  the 
Founders  of  our  Constitution  that  religion  is  too  personal, 
too  sacred,  too  holy,  to  permit  its  "unhallowed  perversion" 
by  a  civil  magistrate.**  Another  purpose  of  the  Estab- 
lishment Clause  rested  upon  an  awareness  of  the  historical 
fact  that  govemmentally  established  religions  and  reli- 
gious persecutions  go  hand  in  hand."  The  Founders 
knew  that  only  a  few  years  after  the  Book  of  Common 
Prayer  became  the  only  accepted  form  of  religious  serv- 
ices in  the  established  Church  of  England,  an  Act  of  Uni- 
formity was  passed  to  compel  all  Englishmen  to  attend 
those  services  and  to  make  it  a  criminal  offense  to  conduct 
or  attend  religious  gatherings  of  any  other  kind  " — ^a  law 


bigotry  and  persecution.  Enquire  of  the  Teachers  of  Christianity  for 
the  ages  in  which  it  appeared  in  its  greatest  lustre;  those  of  every 
sect,  point  to  the  ages  prior  to  its  incorporation  with  Civil  policy." 
Id,,  at  187. 

^'Memorial  and  Remonstrance  against  Religious  Assessments,  II 
Writings  of  Madison,  at  187. 

16  "[X]he  proposed  establishment  is  a  departure  from  that  generous 
policy,  which,  offering  an  asylum  to  the  persecuted  and  oppressed  of 
every  Nation  and  Religion,  promised  a  lustre  to  our  country,  and 
an  accession  to  the  number  of  its  citizens.  What  a  melancholy  mark 
is  the  Bill  of  sudden  degeneracy  ?  Instead  of  holding  forth  an  asylum 
to  the  persecuted,  it  is  itself  a  signal  of  persecution.  .  .  .  Distant 
as  it  may  be,  in  its  present  form,  from  the  Inquisition  it  differs  from 
it  only  in  degree.  The  one  is  the  first  step,  the  other  the  last  in  the 
career  of  intolerance.  The  magnanimous  sufferer  under  this  cruel 
scourge  in  foreign  Regions,  must  view  the  Bill  as  a  Beacon  on  our 
Coast,  warning  him  to  seek  some  other  hayen,  where  liberty  and 
philanthropy  in  their  due  extent  may  offer  a  more  certain  repose  from 
his  troubles."    Id.,  at  188. 

"  5  <fe  6  Edward  VI,  c.  1,  entitled  "An  Act  for  the  Uniformity 
of  Service  and  Administration  of  Sacraments  throughout  the  Realm." 
This  Act  was  repealed  during  the  reign  of  Mary  but  revived  upon  the 
accession  of  EHzabeth.  See  note  7,  supra.  The  reasons  which  led 
to  the  enactment  of  this  statute  were  set  out  in  its  preamble:  "Where 
there  hath  been  a  very  godly  Order  set  forth  by  the  Authority  of 
Parliament,  for  Common  Prayer  and  Administration  of  the  Sacra- 


ENGEL  V.  VITALE.  433 

421  Opinion  of  the  Court. 

which  was  consistently  flouted  by  dissenting  religious 
groups  in  England  and  which  contributed  to  widespread 
persecutions  of  people  like  John  Bunyan  who  persisted  in 
holding  ''unlawful  [religious]  meetings  ...  to  the  great 
disturbance  and  distraction  of  the  good  subjects  of  this 
kingdom  .  .  .  ."  ^®  And  they  knew  that  similar  persecu- 
tions had  received  the  sanction  of  law  in  several  of  the 
colonies  in  this  country  soon  after  the  establishment  of 
official  religions  in  those  colonies.^*  It  was  in  large  part 
to  get  completely  away  from  this  sort  of  systematic  reli- 
gious persecution  that  the  Founders  brought  into  being 
our  Nation,  our  C!onstitution,  and  our  Bill  of  Rights  with 
its  prohibition  against  any  governmental  establishment 
of  religion.  The  New  York  laws  officially  prescribing  the 
Regents'  prayer  are  inconsistent  both  with  the  purposes 
of  the  Establishment  Clause  and  with  the  Establishment 
Clause  itself. 

It  has  been  argued  that  to  apply  the  Constitution  in 
such  a  way  as  to  prohibit  state  laws  respecting  an 


ments  to  be  used  in  the  Mother  Tongue  within  the  Church  of  England, 
agreeable  to  the  Word  of  God  and  the  Primitive  Church,  very  com- 
fortable to  all  good  People  desiring  to  live  in  Christian  Conversation, 
and  most  profitable  to  the  Estate  of  this  Realm,  upon  the  which  the 
Mercy,  Favour  and  Blessing  of  Almighty  God  is  in  no  wise  so  readily 
and  plenteously  poured  as  by  Common  Prayers,  due  using  of  the 
Sacraments,  and  often  preaching  of  the  Gospel,  with  the  Devotion 
of  the  Hearers:  (1)  And  yet  this  notwithstanding,  a  great  Number  of 
People  in  divers  Parts  of  this  Realm,  following  their  own  Sensuality, 
and  Uving  either  without  Knowledge  or  due  Fear  of  God,  do  wilfully 
and  damnably  before  Almighty  God  abstain  and  refuse  to  come  to 
their  Parish  Churches  and  other  Places  where  Common  Prayer, 
Administration  of  the  Sacraments,  and  Preaching  of  the  Word  of 
God,  is  used  upon  Sundays  and  other  Days  ordained  to  be  Holydays." 

*8  Bunyan's  own  account  of  his  trial  is  set  forth  in  A  Relation  of 
the  Imprisonment  of  Mr.  John  Bunyan,  reprinted  in  Grace  Abound- 
ing and  The  Pilgrim's  Progress  (Brown  ed.  1907),  at  103-132. 

^^  For  a  vivid  account  of  some  of  these  persecutions,  see  Werten- 
baker.  The  Puritan  Ohgarchy  (1947). 
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establishment  of  religious  services  in  public  schools  is 
to  indicate  a  hostility  toward  religion  or  toward  prayer. 
Nothing,  of  course,  could  be  more  wrong.  The  history 
of  man  is  inseparable  from  the  history  of  religion.  And 
perhaps  it  is  not  too  much  to  say  that  since  the  beginning 
of  that  history  many  people  have  devoutly  believed  that 
"More  things  are  wrou^t  by  prayer  than  this  world 
dreams  of."  It  was  doubtless  largely  due  to  men  who 
believed  this  that  there  grew  up  a  sentiment  that  caused 
men  to  leave  the  cross-currents  of  officially  established 
state  religions  and  religious  persecution  in  Europe  and 
come  to  this  country  filled  with  the  hope  that  they 
could  find  a  place  in  which  they  could  pray  when  they 
pleased  to  the  Grod  of  their  faith  in  the  language  they 
chose.*"    And  there  were  men  of  this  same  faith  in  the 


'®  Perhaps  the  best  example  of  the  sort  of  men  who  came  to  this 
country  for  precisely  that  reason  is  Roger  Williams,  the  founder  of 
Rhode  Island,  who  has  been  described  as  "the  truest  Christian 
amongst  many  who  sincerely  desired  to  be  Christian."  Parrington, 
Main  Currents  in  American  Thought  (1930),  Vol.  1,  at  p.  74.  Wil- 
liams, who  was  one  of  the  earliest  exponents  of  the  doctrine  of  sepa- 
ration of  church  and  state,  believed  that  separation  was  necessary  in 
order  to  protect  the  church  from  the  danger  of  destruction  which  he 
thought  inevitably  flowed  from  control  by  even  the  best-intentioned 
civil  authorities:  "The  unknowing  zeale  of  Constantine  and  other 
Emperours,  did  more  hurt  to  Christ  Jesus  his  Crowne  and  Kingdome, 
then  the  raging  fury  of  the  most  bloody  Neroes.  In  the  persecutions 
of  the  later.  Christians  were  sweet  and  fragrant,  Uke  spice  pounded 
and  beaten  in  morters:  But  those  good  Emperours,  persecuting  some 
erroneous  persons,  ArriuSy  Ac.  and  advancing  the  professours  of  some 
Truths  of  Christ  (for  there  was  no  small  number  of  Truths  lost  in 
those  times)  and  maintaining  their  Religion  by  the  materiall  Sword, 
I  say  by  this  meanes  Christianity  was  ecclipsed,  and  the  Professors  of 
it  fell  asleep  .  .  .  ."  Williams,  The  Bloudy  Tenent,  of  Persecution, 
for  cause  of  Conscience,  discussed  in  A  Conference  betweene  Tnith 
and  Peace  (London,  1644),  reprinted  in  Narragansett  Club  Publica- 
tions, Vol.  Ill,  p.  184.  To  Williams,  it  was  no  part  of  the  business 
or  competence  of  a  civil  magistrate  to  interfere  in  religious  matters: 
"[W]hat  imprudence  and  indiscretion  is  it  in  the  most  common 
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power  of  prayer  who  led  the  fight  for  adoption  of  our 
Constitution  and  also  for  our  Bill  of  Rights  with  the 
very  guarantees  of  religious  freedom  that  forbid  the  sort 
of  governmental  activity  which  New  York  has  attempted 
here.  These  men  knew  that  the  First  Amendment,  which 
tried  to  put  an  end  to  governmental  control  of  religion  and 
of  prayer,  was  not  written  to  destroy  either.  They  knew 
rather  that  it  was  written  to  quiet  well-justified  fears 
which  nearly  all  of  them  felt  arising  out  of  an  awareness 
that  governments  of  the  past  had  shackled  men's  tongues 
to  make  them  speak  only  the  religious  thoughts  that 
government  wanted  them  to  speak  and  to  pray  only  to 
the  God  that  government  wanted  them  to  pray  to.  It  is 
neither  sacrilegious  nor  antireligious  to  say  that  each 
separate  government  in  this  country  should  stay  out  of 
the  business  of  writing  or  sanctioning  official  prayers 
and  leave  that  purely  religious  function  to  the  people 
themselves  and  to  those  the  people  choose  to  look  to  for 
religious  guidance." 


affaires  of  Life,  to  conceive  that  Emperours,  Kings  and  Rulers  of  the 
earth  must  not  only  be  qualified  with  politicaU  and  state  abilities  to 
make  and  execute  such  Civill  Lawes  which  may  conceme  the  com- 
mon rights,  peace  and  safety  (which  is  worke  and  businesse,  load  and 
burthen  enough  for  the  ablest  shoulders  in  the  Commonweal)  but 
also  furnished  with  such  Spiritual!  and  heavenly  abilities  to  goveme 
the  Spirituall  and  Christian  Commonweale  .  .  .  ."  Id.,  at  366.  See 
also  id.,  at  136-137. 

2*  There  is  of  course  nothing  in  the  decision  reached  here  that  is 
inconsistent  with  the  fact  that  school  children  and  others  are  officially 
encouraged  to  express  love  for  our  country  by  reciting  historical 
documents  such  as  the  Declaration  of  Independence  which  contain 
references  to  the  Deity  or  by  singing  officially  espoused  anthems  which 
include  the  composer's  professions  of  faith  in  a  Supreme  Being,  or 
with  the  fact  that  there  are  many  manifestations  in  our  public  life 
of  belief  in  God.  Such  patriotic  or  ceremonial  occasions  bear  no  true 
resemblance  to  the  unquestioned  rehgious  exercise  that  the  State  of 
New  York  has  sponsored  in  this  instance. 
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It  is  true  that  New  York's  establishment  of  its  Regents' 
prayer  as  an  officially  approved  religious  doctrine  of  that 
State  does  not  amount  to  a  total  establishment  of  one 
particular  religious  sect  to  the  exclusion  of  all  others — 
that,  indeed,  the  governmental  endorsement  of  that 
prayer  seems  relatively  insignificant  when  compared  to 
the  governmental  encroachments  upon  religion  which 
were  conmionplace  200  years  ago.  To  those  who  may 
subscribe  to  the  view  that  because  the  Regents'  official 
prayer  is  so  brief  and  general  there  can  be  no  danger  to 
religious  freedom  in  its  governmental  establishment, 
however,  it  may  be  appropriate  to  say  in  the  words  of 
James  Madison,  the  author  of  the  First  Amendment: 

"[I]t  is  proper  to  take  alarm  at  the  first  experiment 
on  our  liberties.  .  .  .  Who  does  not  see  that  the 
same  authority  which  can  establish  Christianity,  in 
exclusion  of  all  other  Religions,  may  establish  with 
the  same  ease  any  particular  sect  of  Christians,  in 
exclusion  of  all  other  Sects?  That  the  same  author- 
ity which  can  force  a  citizen  to  contribute  three  pence 
only  of  his  property  for  the  support  of  any  one 
establishment,  may  force  him  to  conform  to  any  other 
establishment  in  all  cases  whatsoever?"  " 

The  judgment  of  the  Court  of  Appeals  of  New  York 
is  reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 


'2  Memorial  and  Remonstrance  against  Religious  Assessments,  II 
Writings  of  Madison  183,  at  185-186. 
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Mr.  Justice  Douglas,  concurring. 

It  is  customary  in  deciding  a  constitutional  question  to 
treat  it  in  its  narrowest  form.  Yet  at  times  the  setting  of 
the  question  gives  it  a  form  and  content  which  no  abstract 
treatment  could  give.  The  point  for  decision  is  whether 
the  Government  can  constitutionally  finance  a  religious 
exercise.  Our  system  at  the  federal  and  state  levels  is 
presently  honeycombed  with  such  financing.^  Neverthe- 
less, I  think  it  is  an  unconstitutional  undertaking  whatever 
form  it  takes. 

First,  a  word  as  to  what  this  case  does  not  involve. 

^  "There  are  many  'aids'  to  religion  in  this  country  at  all  levels  of 
government.  To  mention  but  a  few  at  the  federal  level,  one  might 
begin  by  observing  that  the  very  First  Congress  which  wrote  the 
First  Amendment  provided  for  chaplains  in  both  Houses  and  in  the 
armed  services.  There  is  compulsory  chapel  at  the  service  academies, 
and  religious  services  are  held  in  federal  hospitals  and  prisons.  The 
President  issues  religious  proclamations.  The  Bible  is  used  for  the 
administration  of  oaths.  N.  Y.  A.  and  W.  P.  A.  funds  were  available 
to  parochial  schools  during  the  depression.  Veterans  receiving  money 
under  the  'G.  I.'  Bill  of  1944  could  attend  denominational  schools, 
to  which  payments  were  made  directly  by  the  government.  During 
World  War  II,  federal  money  was  contributed  to  denominational 
schools  for  the  training  of  nurses.  The  benefits  of  the  National 
School  Lunch  Act  are  available  to  students  in  private  as  well  as 
public  schools.  The  Hospital  Survey  and  Construction  Act  of  1946 
specifically  made  money  available  to  non-public  hospitals.  The  slogan 
*In  God  We  Trust'  is  used  by  the  Treasury  Department,  and  Con- 
gress recently  added  God  to  the  pledge  of  allegiance.  There  is 
Bible-reading  in  the  schools  of  the  District  of  Columbia,  and  religious 
instruction  is  given  in  the  District's  National  Training  School  for 
Boys.  Rehgious  organizations  are  exempt  from  the  federal  income 
tax  and  are  granted  postal  privileges.  Up  to  defined  limits — 15  per 
cent  of  the  adjusted  gross  income  of  individuals  and  5  per  cent  of 
the  net  income  of  corporations — contributions  to  rehgious  organiza- 
tions are  deductible  for  federal  income  tax  purposes.  There  are  no 
hmits  to  the  deductibility  of  gifts  and  bequests  to  rehgious  institutions 
made  under  the  federal  gift  and  estate  tax  laws.  This  list  of  federal 
'aids'  could  easily  be  expanded,  and  of  course  there  is  a  long  list  in 
each  state."    FeUman,  The  Limits  of  Freedom  (1959),  pp.  40-41. 
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Plainly,  our  Bill  of  Rights  would  not  permit  a  State 
or  the  Federal  Government  to  adopt  an  official  prayer  and 
penalize  anyone  who  would  not  utter  it.  This,  however, 
is  not  that  case,  for  there  is  no  element  of  compulsion  or 
coercion  in  New  York's  regulation  requiring  that  public 
schools  be  opened  each  day  with  the  following  prayer: 

"Almighty  God,  we  acknowledge  our  dependence 
upon  Thee,  and  we  beg  Thy  blessings  upon  us,  our 
parents,  our  teachers  and  our  Country." 

The  prayer  is  said  upon  the  commencement  of  the 
school  day,  immediately  following  the  pledge  of  allegiance 
to  the  flag.  The  prayer  is  said  aloud  in  the  presence 
of  a  teacher,  who  either  leads  the  recitation  or  selects  a 
student  to  do  so.  No  student,  however,  is  compelled  to 
take  part.  The  respondents  have  adopted  a  regulation 
which  provides  that  "Neither  teachers  nor  any  school 
authority  shall  comment  on  participation  or  non-partici- 
pation .  .  .  nor  suggest  or  request  that  any  posture  or 
language  be  used  or  dress  be  worn  or  be  not  used  or  not 
worn."  Provision  is  also  made  for  excusing  children, 
upon  written  request  of  a  parent  or  guardian,  from  the 
saying  of  the  prayer  or  from  the  room  in  which  the  prayer 
is  said.  A  letter  implementing  and  explaining  this  regu- 
lation has  been  sent  to  each  taxpayer  and  parent  in  the 
school  district.  As  I  read  this  regulation,  a  child  is  free 
to  stand  or  not  stand,  to  recite  or  not  recite,  without  fear 
of  reprisal  or  even  comment  by  the  teacher  or  any  other 
school  official. 

In  short,  the  only  one  who  need  utter  the  prayer  is  the 
teacher;  and  no  teacher  is  complaining  of  it.  Students 
can  stand  mute  or  even  leave  the  classroom,  if  they  desire.^ 


2  West  Point  Cadets  are  required  to  attend  chapel  each  Sunday. 
Reg.,  c.  21,  §2101.  The  same  requirement  obtains  at  the  Naval 
Academy  (Reg.,  c.  9,  §0901,  (l)(a)),  and  at  the  Air  Force  Academy 
except  First  Classmen.   Catalogue,  1962-1963,  p.  110.   And  see  Honey- 
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McCollum  V.  Board  of  Education,  333  U.  S.  203,  does 
not  decide  this  case.  It  involved  the  use  of  public  school 
facilities  for  religious  education  of  students.  Students 
either  had  to  attend  religious  instruction  or  "go  to  some 
other  place  in  the  school  building  for  pursuit  of  their 
secular  studies.  .  .  .  Reports  of  their  presence  or  absence 
were  to  be  made  to  their  secular  teachers."  Id.,  at  209. 
The  influence  of  the  teaching  staff  was  therefore  brought  to 
bear  on  the  student  body,  to  support  the  instilling  of  reli- 
gious principles.  In  the  present  case,  school  facilities  are 
used  to  say  the  prayer  and  the  teaching  staff  is  employed 
to  lead  the  pupils  in  it.  There  is,  however,  no  effort  at 
indoctrination  and  no  attempt  at  exposition.  Prayers 
of  course  may  be  so  long  and  of  such  a  character  as  to 
amount  to  an  attempt  at  the  religious  instruction  that  was 
denied  the  public  schools  by  the  McCollum  case.  But 
New  York's  prayer  is  of  a  character  that  does  not  involve 
any  element  of  proselytizing  as  in  the  McCollum  case. 

The  question  presented  by  this  case  is  therefore  an 
extremely  narrow  one.  It  is  whether  New  York  oversteps 
the  bounds  when  it  finances  a  religious  exercise. 

What  New  York  does  on  the  opening  of  its  public 
schools  is  what  we  do  when  we  open  court.  Our  Crier 
has  from  the  beginning  announced  the  convening  of  the 
Court  and  then  added  "God  save  the  United  States  and 
this  Honorable  Court."  That  utterance  is  a  supplication, 
a  prayer  in  which  we,  the  judges,  are  free  to  join,  but  which 
we  need  not  recite  any  more  than  the  students  need  recite 
the  New  York  prayer. 

What  New  York  does  on  the  opening  of  its  public 
schools  is  what  each  House  of  Congress '  does  at  the  open- 
well,  Chaplains  of  the  United  States  Army  (1958) ;  Jorgensen,  The 
Service  of  Chaplains  to  Army  Air  Units,  1917-1946,  Vol.  I  (1961). 

'  The  New  York  Legislature  follows  the  same  procedure.  See,  e.  g., 
Vol.  1,  N.  Y.  Assembly  Jour.,  184th  Sess.,  1961,  p.  8;  Vol.  1,  N.  Y. 
Senate  Jour.,  184th  Sess.,  1961,  p.  5. 


440  OCTOBER  TERM,  1961. 

Douglas,  J.,  concurring.  370 U.S. 

ing  of  each  day's  business.*  Reverend  Frederick  B.  Harris 
is  Chaplain  of  the  Senate;  Reverend  Bernard  Braskamp 
is  Chaplain  of  the  House.  Guest  chaplains  of  various 
denominations  also  officiate.*^ 


^  Rules  of  the  Senate  provide  that  each  calendar  day's  session  shall 
open  with  prayer.  See  Rule  III,  Senate  Manual,  S.  Doc.  No.  2, 87th 
Cong.,  1st  Sess.  The  same  is  true  of  the  Rules  of  the  House.  See 
Rule  VII,  Rules  of  the  House  of  Representatives,  H.  R.  Doc.  No. 
459,  86th  Cong.,  2d  Sess.  The  Chaplains  of  the  Senate  and  of  the 
House  receive  $8,810  annually.    See  75  Stat.  320,  324. 

^It  would,  I  assume,  make  no  difference  in  the  present  case  if  a 
different  prayer  were  said  every  day  or  if  the  ministers  of  the  com- 
munity rotated,  each  giving  his  own  prayer.  For  some  of  the  peti- 
tioners in  the  present  case  profess  no  religion. 

The  Pledge  of  Allegiance,  like  the  prayer,  recognizes  the  existence 
of  a  Supreme  Being.  Since  1954  it  has  contained  the  words  "one 
Nation  under  God,  indivisible,  with  liberty  and  justice  for  all.'*  36 
U.  S.  C.  §  172.  The  House  Report  reconmiending  the  addition  of 
the  words  "under  God"  stated  that  those  words  in  no  way  run 
contrary  to  the  First  Amendment  but  recognize  "only  the  guidance 
of  God  in  our  national  affairs."  H.  R.  Rep.  No.  1693,  83d  Cong., 
2d  Sess.,  p.  3.  And  see  S.  Rep.  No.  1287,  83d  Cong.,  2d  Sess.  Sen- 
ator Ferguson,  who  sponsored  the  measure  in  the  Senate,  pointed  out 
that  the  words  "In  God  We  Trust"  are  over  the  entrance  to  the 
Senate  Chamber.    100  Cong.  Rec.  6348.    He  added: 

"I  have  felt  that  the  Pledge  of  Allegiance  to  the  Flag  which  stands 
for  the  United  States  of  America  should  recognize  the  Creator  who 
we  really  believe  is  in  control  of  the  destinies  of  this  great  Republic. 

"It  is  true  that  under  the  Constitution  no  power  is  lodged  anywhere 
to  establish  a  religion.  This  is  not  an  attempt  to  establish  a  religion ; 
it  has  nothing  to  do  with  anything  of  that  kind.  It  relates  to  belief 
in  God,  in  whom  we  sincerely  repose  our  trust.  We  know  that  Amer- 
ica cannot  be  defended  by  guns,  planes,  and  ships  alone.  Appro- 
priations and  expenditures  for  defense  will  be  of  value  only  if  the 
God  under  whom  we  live  believes  that  we  are  in  the  right.  We 
should  at  all  times  recognize  God's  province  over  the  lives  of  our 
people  and  over  this  great  Nation."  Ibid.  And  see  100  Cong.  Rec. 
7757  et  seq.  for  the  debates  in  the  House. 

The  Act  of  March  3,  1865,  13  Stat.  517,  518,  authorized  the  phrase 
"In  God  We  Trust"  to  be  placed  on  coins.  And  see  17  Stat.  427. 
The  first  mandatory  requirement  for  the  use  of  that  motto  on  coins 
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In  New  York  the  teacher  who  leads  in  prayer  is  on  the 
public  payroll;  and  the  time  she  takes  seems  minuscule  as 
compared  with  the  salaries  appropriated  by  state  legisla- 
tures and  Congress  for  chaplains  to  conduct  prayers  in  the 
legislative  halls.  Only  a  bare  fraction  of  the  teacher's 
time  is  given  to  reciting  this  short  22-word  prayer, 
about  the  same  amount  of  time  that  our  Crier  spends 
announcing  the  opening  of  our  sessions  and  offering  a 
prayer  for  this  Court.  Yet  for  me  the  principle  is  the 
same,  no  matter  how  briefly  the  prayer  is  said,  for  in 
each  of  the  instances  given  the  person  praying  is  a  public 
official  on  the  public  payroll,  performing  a  religious  exer- 
cise in  a  governmental  institution."    It  is  said  that  the 

was  made  by  the  Act  of  May  18, 1908,  35  Stat.  164.  See  H.  R.  Rep. 
No.  1106,  60th  Cong.,  1st  Sess.;  42  Cong.  Rec.  3384  et  seq.  The  use 
of  the  motto  on  all  currency  and  coins  was  directed  by  the  Act  of  July 
11, 1955,  69  Stat.  290.  See  H.  R.  Rep.  No.  662, 84th  Cong.,  1st  Sess. ; 
S.  Rep.  No.  637,  84th  Cong.,  1st  Sess.  Moreover,  by  the  Joint  Reso- 
lution of  July  30, 1956,  our  national  motto  was  declared  to  be  "In  God 
We  Trust."  70  Stat.  732.  In  reporting  the  Joint  Resolution,  the 
Senate  Judiciary  Conmiittee  stated: 

"Further  official  recognition  of  this  motto  was  given  by  the  adoption 
of  the  Star-Spangled  Banner  as  our  national  anthem.  One  stanza 
of  our  national  anthem  is  as  follows: 

"  *0,  thus  be  it  ever  when  freemen  shall  stand 
Between  their  lov*d  home  and  the  war's  desolation! 
Blest  with  vict'ry  and  peace  may  the  heav'n  rescued  land 
Praise  the  power  that  hath  made  and  preserved  us  a  nation! 
Then  conquer  we  must  when  our  cause  it  is  just. 
And  this  be  our  motto — "In  God  is  our  trust." 
And  the  Star-Spangled  Banner  in  triumph  shall  wave 
O'er  the  land  of  the  free  and  the  home  of  the  brave.' 
"In  view  of  these  words  in  our  national  anthem,  it  is  clear  that  *In 
God  we  trust'  has  a  strong  claim  as  our  national  motto."    S.  Rep. 
No.  2703,  84th  Cong.,  2d  Sess.,  p.  2. 

**  The  fact  that  taxpayers  do  not  have  standing  in  the  federal  courts 
to  raise  the  issue  (Frothingham  v.  Mellon,  262  U.  S.  447)  is  of  course 
no  justification  for  drawing  a  Une  between  what  is  done  in  New 
York  on  the  one  hand  and  on  the  other  what  we  do  and  what  Congress 
does  in  this  matter  of  prayer. 

663026  0-62-32 
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element  of  coercion  is  inherent  in  the  giving  of  this  prayer. 
If  that  is  true  here,  it  is  also  true  of  the  prayer  with  which 
this  Court  is  convened,  and  of  those  that  open  the 
Congress.  Few  adults,  let  alone  children,  would  leave 
our  courtroom  or  the  Senate  or  the  House  while  those 
prayers  are  being  given.  Every  such  audience  is  in  a 
sense  a  "captive"  audience. 

At  the  same  time  I  cannot  say  that  to  authorize  this 
prayer  is  to  establish  a  religion  in  the  strictly  historic 
meaning  of  those  words.^  A  religion  is  not  established 
in  the  usual  sense  merely  by  letting  those  who  choose  to 
do  so  say  the  prayer  that  the  public  school  teacher  leads. 
Yet  once  government  finances  a  religious  exercise  it 
inserts  a  divisive  influence  into  our  communities.*  The 
New  York  Court  said  that  the  prayer  given  does  not  con- 
form to  all  of  the  tenets  of  the  Jewish,  Unitarian,  and 
Ethical  Culture  groups.  One  of  the  petitioners  is  an 
agnostic. 

"We  are  a  religious  people  whose  institutions  presup- 
pose a  Supreme  Being."  Zorach  v.  Clauson,  343  U.  S. 
306,  313.     Under  our  Bill  of  Rights  free  play  is  given  for 


^  The  Court  analogizes  the  present  case  to  those  involving  the 
traditional  Established  Church.  We  once  had  an  Established  Church, 
the  Anglican.  All  baptisms  and  marriages  had  to  take  place  there. 
That  church  was  supported  by  taxation.  In  these  and  other  ways 
the  Anglican  Church  was  favored  over  the  others.  The  First  Amend- 
ment put  an  end  to  placing  any  one  church  in  a  preferred  position. 
It  ended  support  of  any  church  or  all  churches  by  taxation.  It  went 
further  and  prevented  secular  sanction  to  any  religious  ceremony, 
dogma,  or  rite.  Thus,  it  prevents  civil  penalties  from  being  applied 
against  recalcitrants  or  nonconformists. 

^  Some  communities  have  a  Christmas  tree  purchased  with  the 
taxpayers'  money.  The  tree  is  sometimes  decorated  with  the  words 
"Peace  on  earth,  goodwill  to  men."  At  other  times  the  authorities 
draw  from  a  different  version  of  the  Bible  which  says  "Peace  on  earth 
to  men  of  goodwill."  Christmas,  I  suppose,  is  still  a  religious  cele- 
bration, not  merely  a  day  put  on  the  calendar  for  the  benefit  of 
merchants. 
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making  religion  an  active  force  in  our  lives.'  But  "if  a 
religious  leaven  is  to  be  worked  into  the  affairs  of  our 
people,  it  is  to  be  done  by  individuals  and  groups,  not  by 
the  Government."  McGowan  v.  Maryland,  366  U.  S. 
420,  563  (dissenting  opinion).  By  reason  of  the  First 
Amendment  government  is  commanded  "to  have  no 
interest  in  theology  or  ritual"  (id.,  at  564),  for  on  those 
matters  "government  must  be  neutral."  Ibid.  The 
First  Amendment  leaves  the  Government  in  a  position 
not  of  hostility  to  religion  but  of  neutrality.  The 
philosophy  is  that  the  atheist  or  agnostic — the  nonbe- 
liever — is  entitled  to  go  his  own  way.  The  philosophy 
is  that  if  government  interferes  in  matters  spiritual,  it  will 
be  a  divisive  force.  The  First  Amendment  teaches  that 
a  government  neutral  in  the  field  of  religion  better  serves 
all  religious  interests. 

My  problem  today  would  be  uncomplicated  but  for 
Everson  v.  Board  of  Education,  330  U.  S.  1,  17,  which 
allowed  taxpayers'  money  to  be  used  to  pay  "the  bus  fares 
of  parochial  school  pupils  as  a  part  of  a  general  program 
under  which"  the  fares  of  pupils  attending  public  and 
other  schools  were  also  paid.  The  Everson  case  seems  in 
retrospect  to  be  out  of  line  with  the  First  Amendment. 
Its  result  is  appealing,  as  it  allows  aid  to  be  given  to  needy 
children.  Yet  by  the  same  token,  public  funds  could  be 
used  to  satisfy  other  needs  of  children  in  parochial 
schools — lunches,  books,  and  tuition  being  obvious 
examples.  Mr.  Justice  Rutledge  stated  in  dissent  what 
I  think  is  durable  First  Amendment  philosophy: 

"The  reasons  underlying  the  Amendment's  policy 
have  not  vanished  with  time  or  diminished  in  force. 


®  Religion  was  once  deemed  to  be  a  function  of  the  public  school 
system.  The  Northwest  Ordinance,  which  antedated  the  First  Amend- 
ment, provided  in  Article  III  that  ^'Religion,  morality,  and  knowledge 
being  necessar>'  to  good  government  and  the  happiness  of  mankind, 
schools  and  the  means  of  education  shall  forever  be  encouraged." 
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Now  as  when  it  was  adopted  the  price  of  religious 
freedom  is  double.  It  is  that  the  church  and  religion 
shall  live  both  within  and  upon  that  freedom.  There 
cannot  be  freedom  of  religion,  safeguarded  by  the 
state,  and  intervention  by  the  church  or  its  agencies 
in  the  state's  domain  or  dependency  on  its  largesse. 
Madison's  Remonstrance,  Par.  6,  8.  The  great  con- 
dition of  religious  liberty  is  that  it  be  maintained  free 
from  sustenance,  as  also  from  other  interferences, 
by  the  state.  For  when  it  comes  to  rest  upon  that 
secular  foundation  it  vanishes  with  the  resting.  Id., 
Par.  7,  8.  Public  money  devoted  to  payment  of 
religious  costs,  educational  or  other,  brings  the  quest 
for  more.  It  brings  too  the  struggle  of  sect  against 
sect  for  the  larger  share  or  for  any.  Here  one  by 
numbers  alone  will  benefit  most,  there  another. 
That  is  precisely  the  history  of  societies  which  have 
had  an  established  religion  and  dissident  groups.  Id., 
Par.  8, 1 1.  It  is  the  very  thing  Jefferson  and  Madison 
experienced  and  sought  to  guard  against,  whether  in 
its  blunt  or  in  its  more  screened  forms.  Ibid.  The 
end  of  such  strife  cannot  be  other  than  to  destroy 
the  cherished  liberty.  The  dominating  group  will 
achieve  the  dominant  benefit;  or  all  will  embroil  the 
state  in  their  dissensions.  Id.,  Par.  11."  Id.,  pp. 
53-54. 

What  New  York  does  with  this  prayer  is  a  break  with 
that  tradition.  I  jtherefore  join  the  Court  in  reversing  the 
judgment  below. 

Mr.  Justice  Stewart,  dissenting. 

A  local  school  board  in  New  York  has  provided  that 
those  pupils  who  wish  to  do  so  may  join  in  a  brief  prayer 
at  the  beginning  of  each  school  day,  acknowledging  their 
dependence  upon  God  and  asking  His  blessing  upon  them 
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and  upon  their  parents,  their  teachers,  and  their  country. 
The  Court  today  decides  that  in  permitting  this  brief  non- 
denominational  prayer  the  school  board  has  violated  the 
Constitution  of  the  United  States.  I  think  this  decision 
is  wrong. 

The  Court  does  not  hold,  nor  could  it,  that  New  York 
has  interfered  with  the  free  exercise  of  anybody's  reli- 
gion. For  the  state  courts  have  made  clear  that  those 
who  object  to  reciting  the  prayer  must  be  entirely  free  of 
any  compulsion  to  do  so,  including  any  "embarrassments 
and  pressures."  Cf .  West  Virginia  State  Board  of  Educa- 
tion V.  Bamette,  319  U.  S.  624.  But  the  Court  says  that 
in  permitting  school  children  to  say  this  simple  prayer, 
the  New  York  authorities  have  established  "an  official 
religion." 

With  all  respect,  I  think  the  Court  has  misapplied  a 
great  constitutional  principle.  I  cannot  see  how  an 
"official  religion"  is  established  by  letting  those  who  want 
to  say  a  prayer  say  it.  On  the  contrary,  I  think  that  to 
deny  the  wish  of  these  school  children  to  join  in  reciting 
this  prayer  is  to  deny  them  the  opportunity  of  sharing  in 
the  spiritual  heritage  of  our  Nation. 

The  Court's  historical  review  of  the  quarrels  over  the 
Book  of  Common  Prayer  in  England  throws  no  light  for 
me  on  the  issue  before  us  in  this  case.  England  had  then 
and  has  now  an  established  church.  Equally  unenlight- 
ening,  I  think,  is  the  history  of  the  early  establishment 
and  later  rejection  of  an  official  church  in  our  own  States. 
For  we  deal  here  not  with  the  establishment  of  a  state 
church,  which  would,  of  course,  be  constitutionally  imper- 
missible, but  with  whether  school  children  who  want  to 
begin  their  day  by  joining  in  prayer  must  be  prohibited 
from  doing  so.  Moreover,  I  think  that  the  Court's  task, 
in  this  as  in  all  areas  of  constitutional  adjudication,  is  not 
responsibly  aided  by  the  uncritical  invocation  of  meta- 
phors like  the  "wall  of  separation,"  a  phrase  nowhere  to 
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be  found  in  the  Constitution.  What  is  relevant  to  the 
issue  here  is  not  the  history  of  an  established  church  in 
sixteenth  century  England  or  in  eighteenth  century 
America,  but  the  history  of  the  religious  traditions  of  our 
people,  reflected  in  countless  practices  of  the  institutions 
and  oflBcials  of  our  government. 

At  the  opening  of  each  day's  Session  of  this  Court  we 
stand,  while  one  of  our  officials  invokes  the  protection  of 
God.  Since  the  days  of  John  Marshall  our  Crier  has  said, 
"God  save  the  United  States  and  this  Honorable  Court."  * 
Both  the  Senate  and  the  House  of  Representatives  open 
their  daily  Sessions  with  prayer.*  Each  of  our  Presidents, 
from  George  Washington  to  John  F.  Kennedy,  has  upon 
assuming  his  Office  asked  the  protection  and  help  of  God.' 

*  See  Warren,  The  Supreme  Court  in  United  States  History,  Vol.  1, 
p.  469. 

*  See  Rule  III,  Senate  Manual,  S.  Doc.  No.  2,  87th  Cong.,  1st  Sess. 
See  Rule  VII,  Rules  of  the  House  of  Representatives,  H.  R.  Doc.  No. 
459,  86th  Cong.,  2d  Sess. 

'  For  example : 

On  April  30,  1789,  President  George  Washington  said: 

"...  it  would  be  peculiarly  improper  to  omit  in  this  first 
official  act  my  fervent  supplications  to  that  Almighty  Being  who 
rules  over  the  universe,  who  presides  in  the  councils  of  nations, 
and  whose  providential  aids  can  supply  every  human  defect,  that 
His  benediction  may  consecrate  to  the  hberties  and  happiness  of 
the  people  of  the  United  States  a  Government  instituted  by 
themselves  for  these  essential  purposes,  and  may  enable  every 
instrument  employed  in  its  administration  to  execute  with  suc- 
cess the  functions  allotted  to  his  charge.  In  tendering  this  hom- 
age to  the  Great  Author  of  every  public  and  private  good,  I  assure 
myself  that  it  expresses  your  sentiments  not  less  than  my  own, 
nor  those  of  my  fellow-citizens  at  large  less  than  either.  No 
people  can  be  bound  to  acknowledge  and  adore  the  Invisible 
Hand  which  conducts  the  affairs  of  men  more  than  those  of  the 
United  States.  .  .  . 

"Having  thus  imparted  to  you  my  sentiments  as  they  have 
been  awakened  by  the  occasion  which  brings  us  together,  I  shall 
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take  my  present  leave;  but  not  without  resorting  once  more  to 
the  benign  Parent  of  the  Human  Race  in  humble  supplication 
that,  since  He  has  been  pleased  to  favor  the  American  people 
with  opportunities  for  deliberating  in  perfect  tranquillity,  and 
dispositions  for  deciding  with  unparalleled  unanimity  on  a  form 
of  government  for  the  security  of  their  union  and  the  advance- 
ment of  their  happiness,  so  His  divine  blessing  may  be  equally 
conspicuous  in  the  enlarged  views,  the  temperate  consultations, 
and  the  wise  measures  on  which  the  success  of  this  Government 
must  depend." 

On  March  4,  1797,  President  John  Adams  said: 

"And  may  that  Being  who  is  supreme  over  all,  the  Patron  of 
Order,  the  Fountain  of  Justice,  and  the  Protector  in  all  ages 
of  the  world  of  virtuous  liberty,  continue  His  blessing  upon  this 
nation  and  its  Government  and  give  it  all  possible  success  and 
duration  consistent  with  the  ends  of  His  providence." 

On  March  4,  1805,  President  Thomas  Jefferson  said: 

".  .  .1  shall  need,  too,  the  favor  of  that  Being  in  whose  hands 
we  are,  who  led  our  fathers,  as  Israel  of  old,  from  their  native 
land  and  planted  them  in  a  country  flowing  with  all  the  neces- 
saries and  comforts  of  life ;  who  has  covered  our  infancy  with  His 
providence  and  our  riper  years  with  His  wisdom  and  power,  and 
to  whose  goodness  I  ask  you  to  join  in  supplications  with  me 
that  He  will  so  enlighten  the  minds  of  your  servants,  guide  their 
councils,  and  prosper  their  measures  that  whatsoever  they  do 
shall  result  in  your  good,  and  shall  secure  to  you  the  peace, 
friendship,  and  approbation  of  all  nations." 

On  March  4,  1809,  President  James  Madison  said: 

"But  the  source  to  which  I  look  .  .  .  is  in  .  .  .  my  fellow- 
citizens,  and  in  the  counsels  of  those  representing  them  in  the 
other  departments  associated  in  the  care  of  the  national  interests. 
In  these  my  confidence  will  under  every  difficulty  be  best  placed, 
next  to  that  which  we  have  all  been  encouraged  to  feel  in  the 
guardianship  and  guidance  of  that  Almighty  Being  whose  power 
regulates  the  destiny  of  nations,  whose  blessings  have  been  so 
conspicuously  dispensed  to  this  rising  Republic,  and  to  whom 
we  are  bound  to  address  our  devout  gratitude  for  the  past,  as 
well  as  our  fervent  supplications  and  best  hopes  for  the  future." 

[Footnote  S  continued  on  p.  448] 
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On  March  4,  1865,  President  Abraham  Lincohi  said: 

"...  Fondly  do  we  hope,  fervently  do  we  pray,  that  this 
mighty  scourge  of  war  may  speedily  pass  away.  Yet,  if  God  wills 
that  it  continue  until  all  the  wealth  piled  by  the  bondsman's  two 
hundred  and  fifty  years  of  unrequited  toil  shall  be  sunk,  and 
until  every  drop  of  blood  drawn  with  the  lash  shall  be  paid  by 
another  drawn  with  the  sword,  as  was  said  three  thousand  years 
ago,  so  still  it  must  be  said  'the  judgments  of  the  Lord  are  true 
and  righteous  altogether.' 

"With  malice  toward  none,  with  charity  for  all,  with  firmness 
in  the  right  as  God  gives  us  to  see  the  right,  let  us  strive  on  to 
finish  the  work  we  are  in,  to  bind  up  the  nation's  wounds,  to 
care  for  him  who  shall  have  borne  the  battle  and  for  his  widow 
and  his  orphan,  to  do  all  which  may  achieve  and  cherish  a  just 
and  lasting  peace  among  ourselves  and  with  all  nations." 

On  March  4,  1885,  President  Grover  Cleveland  said: 

"...  And  let  us  not  trust  to  human  effort  alone,  but  humbly 
acknowledging  the  power  and  goodness  of  Almighty  God,  who 
presides  over  the  destiny  of  nations,  and  who  has  at  all  times 
been  revealed  in  our  country's  history,  let  us  invoke  His  aid  and 
His  blessing  upon  our  labors." 

On  March  5,  1917,  President  Woodrow  Wilson  said: 

"...  I  pray  God  I  may  be  given  the  wisdom  and  the  prudence 
to  do  my  duty  in  the  true  spirit  of  this  great  people." 

On  March  4,  1933,  President  Franklin  D.  Roosevelt  said: 

"In  this  dedication  of  a  Nation  we  humbly  ask  the  blessing 
of  God.  May  He  protect  each  and  every  one  of  us.  May  He 
guide  me  in  the  days  to  come." 

On  January  21,  1957,  President  Dwight  D.  Eisenhower  said: 
"Before  all  else,  we  seek,  upon  our  common  labor  as  a  nation, 
the  blessings  of  Almighty  God.    And  the  hopes  in  our  hearts 
fashion  the  deepest  prayers  of  our  whole  people." 

On  January  20,  1961,  President  John  F.  Kennedy  said: 

"The  world  is  very  different  now.  .  .  .  And  yet  the  same 
revolutionary  beliefs  for  which  our  forebears  fought  are  still  at 
issue  around  the  globe — the  belief  that  the  rights  of  man  come 
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The  Court  today  says  that  the  state  and  federal  gov- 
ernments are  without  constitutional  power  to  prescribe 
any  particular  form  of  words  to  be  recited  by  any  group 
of  the  American  people  on  any  subject  touching  religion.* 
One  of  the  stanzas  of  "The  Star-Spangled  Banner,"  made 
our  National  Anthem  by  Act  of  Congress  in  1931,*  contains 
these  verses: 

"Blest   with   victory  and   peace,   may  the  heav'n 
rescued  land 
Praise  the  PowV  that  hath  made  and  preserved 
us  a  nation ! 
Then  conquer  we  must,  when  our  cause  it  is  just, 
And  this  be  our  motto  'In  God  is  our  Trust/  " 

In  1954  Congress  added  a  phrase  to  the  Pledge  of  Alle- 
giance to  the  Flag  so  that  it  now  contains  the  words  "one 
Nation  under  God,  indivisible,  with  liberty  and  justice 
for  all.""  In  1952  Congress  enacted  legislation  calling 
upon  the  President  each  year  to  proclaim  a  National  Day 
of  Prayer.'  Since  1865  the  words  "in  god  we  trust" 
have  been  impressed  on  our  coins.* 


not  from  the  generosity  of  the  state  but  from  the  hand  of 
God. 

"With  a  good  conscience  our  only  sure  reward,  with  history  the 
final  judge  of  our  deeds,  let  us  go  forth  to  lead  the  land  we  love, 
asking  His  blessing  and  His  help,  but  knowing  that  here  on  earth 
God's  work  must  truly  be  our  own." 

*  My  brother  Douglas  says  that  the  only  question  before  us  is 
whether  government  "can  constitutionally  finance  a  religious  exer- 
cise." The  official  chaplains  of  Congress  are  paid  with  public  money. 
So  are  military  chaplains.    So  are  state  and  federal  prison  chaplains. 

5  36  U.  S.  C.  §170. 

«36  U.  S.  C.  §172. 

-  36  U.  S.  C.  §  185. 

8 13  Stat.  517,  518;  17  Stat.  427;  35  Stat.  164;  69  Stat.  290.  The 
current  provisions  are  embodied  in  31  U.  S.  C.  §§  324,  324a. 
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Countless  similar  examples  could  be  listed,  but  there  is 
no  need  to  belabor  the  obvious.®  It  was  all  sunmied  up 
by  this  Court  just  ten  years  ago  in  a  single  sentence:  'We 
are  a  religious  people  whose  institutions  presuppose  a 
Supreme  Being."    Zorach  v.  Clauson,  343  U.  S.  306,  313. 

I  do  not  believe  that  this  Court,  or  the  Congress,  or  the 
President  has  by  the  actions  and  practices  I  have  men- 
tioned established  an  "official  religion"  in  violation  of  the 
Constitution.  And  I  do  not  believe  the  State  of  New  York 
has  done  so  in  this  case.  What  each  has  done  has  been 
to  recognize  and  to  follow  the  deeply  entrenched  and 
highly  cherished  spiritual  traditions  of  our  Nation — 
traditions  which  come  down  to  us  from  those  who  almost 
two  hundred  years  ago  avowed  their  "firm  Reliance  on  the 
Protection  of  divine  Providence"  when  they  proclaimed 
the  freedom  and  independence  of  this  brave  new  world.^® 

I  dissent. 


®  I  am  at  a  loss  to  understand  the  Court's  unsupported  ipse  dixit 
that  these  official  expressions  of  religious  faith  in  and  reliance  upon  a 
Supreme  Being  "bear  no  true  resemblance  to  the  unquestioned  reli- 
gious exercise  that  the  State  of  New  York  has  sponsored  in  this 
instance."  See  ante,  p.  435,  n.  21.  I  can  hardly  think  that  the 
Court  means  to  say  that  the  First  Amendment  imposes  a  lesser 
restriction  upon  the  Federal  Government  than  does  the  Fourteenth 
Amendment  upon  the  States.  Or  is  the  Court  suggesting  that  the 
Constitution  permits  judges  and  Congressmen  and  Presidents  to  join 
in  prayer,  but  prohibits  school  children  from  doing  so? 

*<*The  Declaration  of  Independence  ends  with  this  sentence:  "And 
for  the  support  of  this  Declaration,  with  a  firm  reliance  on  the  pro- 
tection of  divine  Providence,  we  mutually  pledge  to  each  other  our 
Lives,  our  Fortunes  and  our  sacred  Honor." 
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STATE  BOARD  OF  INSURANCE  et  al.  v.  TODD 
SHIPYARDS  CORP. 

CERTIORARI  TO  THE  COURT  OF  CIVIL  APPEALS  OF  TEXAS,  THIRD 
SUPREME  JUDICIAL  DISTRICT. 

No.  144.    Argued  March  21,  1962.— 
Decided  June  25,  1962. 

Respondent  is  incorporated  and  domiciled  in  New  York;  but  it  does 
business  and  owns  real  and  personal  property  in  Texas.  It  sued 
to  recover  taxes  levied  and  collected  by  Texas  on  insurance  cover- 
ing its  property  in  Texas.  All  transactions  pertaining  to  such 
insurance  took  place  outside  of  Texas.  The  insurers  were  domi- 
ciled in  London  and  were  not  licensed  in  Texas  and  did  no  business 
and  had  no  oflBce  or  agents  in  Texas.  The  insurance  was  bought 
and  issued  in  New  York  and  the  premiums  thereon  and  claims 
thereunder  were  payable  in  New  York.  Held:  In  the  light  of  the 
history  and  provisions  of  the  McCarran-Ferguson  Act,  59  Stat.  33, 
the  Texas  tax  on  these  wholly  out-of-state  transactions  is  invalid. 
Pp.  452-458. 

340  S.  W.  2d  339,  affirmed. 

Boh  E.  Shannon  and  Fred  B.  Werkenthin,  Assistant 
Attorneys  General  of  Texas,  argued  the  cause  for  peti- 
tioners. With  them  on  the  briefs  were  Will  Wilson, 
Attorney  General,  C.  K.  Richards  and  Coleman  Gay  III, 
Assistant  Attorneys  General. 

Charles  R.  Vickery,  Jr.  argued  the  cause  for  respondent. 
With  him  on  the  briefs  was  Frank  A.  Liddell. 

Cloyd  Laporte  and  John  Mason  Harding  filed  a  brief  for 
the  Church  Fire  Insurance  Corp.  et  al.,  as  amici  curiae, 
urging  affirmance. 

Jack  P,  F.  Gremillion,  Attorney  General  of  Louisiana, 
filed  a  brief  for  the  State  of  Louisiana,  as  amicus  curiae, 
urging  reversal. 
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Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

When  we  held  in  United  States  v.  South-Eastern 
Underwriters  Asm.,  322  U.  S.  533,  that  the  modern  busi- 
ness of  insurance  was  "interstate  commerce,"  we  put  it  in 
a  category  which  Congress  could  regulate  and  which,  if 
our  prior  decisions  controlled,  could  not  in  some  respects 
be  regulated  by  the  States,  even  in  absence  of  federal 
regulation.  See  Frankfurter,  The  Conmierce  Clause 
(1937);  Rutledge,  A  Declaration  of  Legal  Faith  (1947). 

Congress  promptly  passed  the  McCarran-Ferguson  Act, 
59  Stat.  33,  15  U.  S.  C.  §  1011,  which  provided  that  the 
r^ulation  and  taxation  of  insurance  should  be  left  to  the 
States,  without  restriction  by  reason  of  the  Commerce 
Clause.*  Subsequently,  by  force  of  the  McCarran-Fergu- 
son Act,  we  upheld  the  continued  taxation  and  regulation 
by  the  States  of  interstate  insurance  transactions.  Pru- 
dential Ins.  Co.  V.  Benjamin,  328  U.  S.  408. 

Prior  to  the  South-Eastern  Underwriters  decision,  we 
had  given  broad  scope  to  local  regulation  of  the  insurance 
business.  Osbom  v.  Ozlin,  310  U.  S.  53;  Hoopeston 
Canning  Co.  v.  Cullen,  318  U.  S.  313.  The  Osbom  case 
upheld  a  Virginia  requirement  that  insurance  companies 
authorized  to  do  business  in  that  State  must  write 
policies  through  resident  agents.  The  Hoopeston  case, 
while  it  involved  the  making  of  out-of-state  insurance 


1 15  U.  S.  C.  §  1011  provides: 

"Congress  declares  that  the  continued  regulation  and  taxation  by 
the  several  States  of  the  business  of  insurance  is  in  the  public  interest, 
and  that  silence  on  the  part  of  the  Congress  shall  not  be  construed 
to  impose  any  barrier  to  the  regulation  or  taxation  of  such  business 
by  the  several  States." 

15  U.  S.  C.  §  1012  provides,  so  far  as  relevant  here: 

"(a)  The  business  of  insurance,  and  every  person  engaged  therein, 
shall  be  subject  to  the  laws  of  the  several  States  which  relate  to  the 
regulation  or  taxation  of  such  business." 
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contracts,  also  involved  servicing  of  policies  in  New  York, 
the  regulating  State. 

Here,  unlike  the  Osbom  and  Hoopeston  cases,  the 
insurance  companies  carry  on  no  activities  within  the 
State  of  Texas.  Of  course,  the  insured  does  business  in 
Texas  and  the  property  insured  is  located  there.  It  is 
earnestly  argued  that,  unless  the  philosophy  of  the  Osbom 
and  Hoopeston  decisions  is  to  be  restricted,  the  present 
Texas  tax  ^  on  premiums  paid  out-of-state  on  out-of-state 
contracts  should  be  sustained.  We  are  urged  to  follow 
the  approach  of  the  Osbom  and  Hoopeston  decisions, 
look  to  the  aspects  of  the  insurance  transactions  taken  as 
a  whole,  and  decide  that  there  are  suflScient  contacts  with 
Texas  to  justify  this  tax  under  the  requirements  of  due 
process. 

Were  the  Osbom  and  Hoopeston  cases  and  the  bare  bones 
of  the  McCarran-Ferguson  Act  our  only  criteria  for  deci- 
sion, we  would  have  presented  the  question  whether  three 
prior  decisions — Allgeyer  v.  Louisiana,  165  U.  S.  578;  St. 
Louis  Cotton  Compress  Co.  v.  Arkansas,  260  U.  S.  346; 
Connecticut  General  Life  Ins.  Co.  v.  Johnson,  303  U.  S. 
77 — have  continuing  vitality.  The  first  two  were  distin- 
guished in  the  Osborn  (310  U.  S.,  at  66-67)  and  Hoopeston 
(318  U.  S.,  at  318-319)  cases.  The  Allgeyer  case  held  that 
Louisiana  by  reason  of  the  Due  Process  Clause  of  the 
Fourteenth  Amendment  could  not  make  it  a  misdemeanor 


2 14  Vernon's  Tex.  Civ.  Stat.,  1952  (Cum.  Supp.  1961),  Art.  21.38, 
§2  (e)  provides: 

"If  any  person,  firm,  association  or  corporation  shall  purchase  from 
an  insurer  not  licensed  in  the  State  of  Texas  a  policy  of  inwirancc 
covering  risks  within  this  State  in  a  manner  other  than  through  an 
insurance  agent  licensed  as  such  under  the  laws  of  the  State  of  Texas, 
such  person,  firm,  association  or  corporation  shall  pay  to  the  Board  a 
tax  of  five  per  cent  (o%)  of  the  amount  of  the  gross  premiums 
paid  by  such  insured  for  such  insurance.  Such  tax  shall  be  paid  not 
later  than  thirty  (30)  days  from  the  date  on  which  such  premium 
is  paid  to  the  unlicensed  insurer." 
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to  effect  insurance  on  Louisiana  risks  with  an  insurance 
company  not  licensed  to  do  business  in  Louisiana,  where 
the  insured  through  use  of  the  mails  contracted  in  New 
York  for  the  policy.  The  St.  Louis  Cotton  Compress  case 
held  invalid  under  the  Due  Process  Clause  an  Arkansas 
tax  on  the  premiums  paid  for  a  policy  on  Arkansas 
risks,  made  with  an  out-of-state  company  having  no  oflSce 
or  agents  in  Arkansas.  The  Connecticut  General  Life 
Insurance  case  held  invalid  under  the  Due  Process  Clause 
a  California  tax  on  premiums  paid  in  Connecticut  by  one 
insurance  company  to  another  for  reinsurance  of  life 
insurance  policies  written  in  California  on  California 
residents,  even  though  both  insurance  companies  were 
authorized  to  do  business  in  California.  The  Court 
stated: 

"All  that  appellant  did  in  effecting  the  reinsurance 
was  done  without  the  state  and  for  its  transaction  no 
privilege  or  license  by  California  was  needful.  The 
tax  cannot  be  sustained  either  as  laid  on  property, 
business  done,  or  transactions  carried  on  within  the 
state,  or  as  a  tax  on  a  privilege  granted  by  the  state.'' 
303  U.  S.,  at  82. 

The  Texas  Court  of  Civil  Appeals,  340  S.  W.  2d  339. 
and  the  Texas  Supreme  Court,  feeling  bound  by  these 
decisions,  held  the  tax  on  premiums  unconstitutional,  162 
Tex.  8,  343  S.  W.  2d  241.  We  granted  certiorari,  368 
U.  S.  810. 

The  insurance  transactions  involved  in  the  present  liti- 
gation take  place  entirely  outside  Texas.  The  insurance, 
which  is  principally  insurance  against  loss  or  liability  aris- 
ing from  damage  to  property,  is  negotiated  and  paid  for 
outside  Texas.  The  policies  are  issued  outside  Texas. 
All  losses  arising  under  the  policies  are  adjusted  and  paid 
outside  Texas.     The  insurers  are  not  licensed  to  do  busi- 
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ness  in  Texas,  have  no  office  or  place  of  business  in  Texas, 
do  not  solicit  business  in  Texas,  have  no  agents  in  Texas, 
and  do  not  investigate  risks  or  claims  in  Texas. 

The  insured  is  not  a  domiciliary  of  Texas  but  a  New 
York  corporation  doing  business  in  Texas.  Losses  under 
the  policies  are  payable  not  to  Texas  residents  but  to  the 
insured  at  its  principal  office  in  New  York  City.  The 
only  connection  between  Texas  and  the  insurance  trans- 
actions is  the  fact  that  the  property  covered  by  the 
insurance  is  phjrsically  located  in  Texas. 

We  need  not  decide  de  novo  whether  the  results  (and 
the  reasons  given)  in  the  Allgeyer,  St.  Louis  Cotton  Com- 
press, and  Connecticut  General  Life  Insurance  decisions 
are  sound  and  acceptable.  For  we  have  in  the  history 
of  the  McCarran-Ferguson  Act  an  explicit,  unequivocal 
statement  that  the  Act  was  so  designed  as  not  to  displace 
those  three  decisions.    The  House  Report  stated: 

"It  is  not  the  intention  of  Congress  in  the  enact- 
ment of  this  legislation  to  clothe  the  States  with  any 
power  to  regulate  or  tax  the  business  of  insurance 
beyond  that  which  they  had  been  held  to  possess 
prior  to  the  decision  of  the  United  States  Supreme 
Court  in  the  Southeastern  Underwriters  Association 
case.  Briefly,  your  conmiittee  is  of  the  opinion  that 
we  should  provide  for  the  continued  regulation  and 
taxation  of  insurance  by  the  States,  subject  always, 
however,  to  the  limitations  set  out  in  the  controlling 
decisions  of  the  United  States  Supreme  Court,  as,  for 
instance,  in  Allgeyer  v.  Louisiana  (165  U.  S.  578), 
St.  Louis  Cotton  Compress  Co.  v.  Arkansas  (260  U.  S. 
346),  and  Connecticut  General  Insurance  Co.  v. 
Johnson  (303  U.  S.  77),  which  hold,  inter  alia,  that  a 
State  does  not  have  power  to  tax  contracts  of  insur- 
ance or  reinsurance  entered  into  outside  its  juris- 
diction by  individuals  or  corporations  resident  or 
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domiciled  therein  covering  risks  within  the  State  or 
to  regulate  such  transactions  in  any  way."  H.  R. 
Rep.  No.  143,  79th  Cong.,  1st  Sess.,  p.  3. 

Senator  McCarran,  after  reading  the  foregoing  part  of  the 
House  Report  during  the  Senate  debate,  stated,  ".  .  .  we 
give  to  the  States  no  more  powers  than  those  they  pre- 
viously had,  and  we  take  none  from  them."  91  Cong. 
Rec.  1442. 

So,  while  Congress  provided  in  15  U.  S.  C.  §  1012  (a) 
that  the  insurance  business  "shall  be  subject  to  the  laws 
of  the  several  States  which  relate  to  the  regulation  or 
taxation  of  such  business," "  it  indicated  without  ambi- 
guity that  such  state  "regulation  or  taxation"  should  be 
kept  within  the  limits  set  by  the  Allgeyer,  St.  Louis  Cotton 
Compress,  and  Connecticut  General  Life  Insurance 
decisions. 

The  power  of  Congress  to  grant  protection  to  inter- 
state commerce  against  state  regulation  or  taxation 
(Bethlehem  Steel  Co.  v.  State  Board,  330  U.  S.  767,  775- 
776;  Rice  v.  Santa  Fe  Elevator  Corp.,  331  U.  S.  218, 
235-236)  or  to  withhold  it  {In  re  Rahrer,  140  U.  S.  545, 
560  et  seq.;  Prudential  Ins.  Co.  v.  Benjamin,  supra)  is  so 
complete  *  that  its  ideas  of  policy  should  prevail. 


^  Supra,  note  1. 

*  As  we  stated  in  Prudential  Ins.  Co.  v.  Benjamin,  supra,  at  434: 
"The  power  of  Congress  over  commerce  exercised  entirely  \sithout 
reference  to  coordinated  action  of  the  states  is  not  restricted,  except 
as  the  Constitution  expressly  provides,  by  any  limitation  which  for- 
bids it  to  discriminate  against  interstate  commerce  and  in  favor  of 
local  trade.  Its  plenary  scope  enables  Congress  not  only  to  promote 
but  also  to  prohibit  interstate  commerce,  as  it  has  done  frequently 
and  for  a  great  variety  of  reasons.  That  power  does  not  run  down 
a  one-way  street  or  one  of  narrowly  fixed  dimensions.  Congress  may 
keep  the  way  open,  confine  it  broadly  or  closely,  or  close  it  entirely, 
subject  only  to  the  restrictions  placed  upon  its  authority  by  other 
constitutional  provisions  and  the  requirement  that  it  shall  not  invade 
the  domains  of  action  reserved  exclusively  for  the  states." 
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Congress,  of  course,  does  not  have  the  final  say  as  to 
what  constitutes  due  process  under  the  Fourteenth 
Amendment.  And  while  Congress  has  authority  by  §  5 
of  that  Amendment  to  enforce  its  provisions  (Ex  parte 
Virginia,  100  U.  S.  339;  Monroe  v.  Pape,  365  U.  S.  167), 
the  McCarran-Ferguson  Act  does  not  purport  to  do  so. 
We  have,  of  course,  freedom  to  change  our  decisions  on  the 
constitutionality  of  laws.  Smith  v.  Allimright,  321  U.  S. 
649,  665.  But  the  policy  announced  by  Congress  in  the 
McCarran-Ferguson  Act  was  one  on  which  the  industry 
had  reason  to  rely  since  1897,  when  the  Allgeyer  decision 
was  announced;  and  we  are  advised  by  an  amicus  brief 
how  severe  the  impact  would  be  on  small  insurance  com- 
panies should  the  old  rule  be  changed.  When,  therefore, 
Congress  has  posited  a  regime  of  state  regulation  on  the 
continuing  validity  of  specific  prior  decisions  (see  Federal 
Trade  Comm'n  v.  Travelers  Health  Assn.,  362  U.  S.  293, 
301-302),  we  should  be  loath  to  change  them. 

We  have  accepted  the  stattLS  quo  in  comparable  situa- 
tions. After  this  Court  held  in  Southern  Pacific  Co.  v. 
Jensen,  244  U.  S.  205,  that  a  State  could  not  provide  com- 
pensation to  stevedores  doing  maritime  work,  Congress 
enacted  the  Longshoremen's  Act.  See  S.  Rep.  No.  973, 
69th  Cong.,  1st  Sess.,  p.  16;  H.  R.  Rep.  No.  1767,  69th 
Cong.,  2d  Sess.,  p.  20.  In  Davis  v.  Department  of  Labor, 
317  U.  S.  249,  we  took  note  of  the  passage  of  laws  which 
"accepted  the  Jensen  line  of  demarcation  between  state 
and  federal  jurisdiction"  (id.,  at  256),  which  line  we  also 
accepted  in  spite  of  the  fact  that  the  Jensen  case  had 
become  in  the  eyes  of  some  a  derelict  in  the  stream  of 
the  law. 

In  Toolson  v.  New  York  Yankees,  Inc.,  346  U.  S. 
356,  357,  we  refused  to  re-examine  a  prior  decision  hold- 
ing baseball  not  to  be  covered  by  the  antitrust  laws, 
stating  that  "[t]he  business  has  thus  been  left  for  thirty 
years  to  develop,  on  the  understanding  that  it  was  not  sub- 
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ject  to  existing  antitrust  legislation/'  In  that  case  Con- 
gress had  remained  silent,  not  changing  the  law.  Here 
Congress  tailored  the  new  regulations  for  the  insurance 
business  with  specific  reference  to  our  prior  decisions. 
Since  these  earlier  decisions  are  part  of  the  arch  on  which 
the  new  structure  rests,  we  refrain  from  disturbing  them 
lest  we  change  the  design  that  Congress  fashioned. 

Affirmed. 

Mr.  Justice  FBAKKFtrRXER  took  no  part  in  tJie  decision 
of  this  case. 

Mr,  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  ease, 

Mr.  Justice  Black,  dissenting. 

In  holding  that  the  McCarran-Ferguson  Act  withdrew 
from  the  States  the  power  to  tax  the  ownership  and  use 
of  insurance  policies  on  property  located  within  their 
borders  merely  because  those  policies  were  made  by  rep- 
resentatives of  the  insurer  and  the  insured  in  another 
State,  I  think  the  Court  places  an  unwarranted  construc- 
tion upon  that  Act  which  may  seriously  impair  the 
capacity  of  Texas  and  other  States  to  provide  and  enforce 
effective  regulation  of  the  insurance  business.  The  Texas 
statute  held  invalid  was  enacted  by  the  State  Legislature 
in  1957  in  order  to  protect  the  State's  comprehensive 
supervision  of  insurance  companies  and  their  policies  from 
being  undercut  by  the  practice  of  insuring  Texas  property 
with  insurance  companies  not  authorised  to  do  business  in 
that  State,  Prior  to  1957t  the  whole  cost  of  the  Texas 
program  had  been  placed  upon  those  insurance  companies 
which  had  subjected  themselves  to  Texas  regulation  and 
taxation  by  qualifying  to  do  business  in  the  State.  The 
1957  statute  w^as  passed  for  the  express  purpose  of  equaliz- 
ing that  burden  by  placing  a  tax  upon  the  purchasers  of 
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unregulated  insurance  roughly  equal  to  that  imposed 
directly  upon  regulated  companies.  In  this  way  the  State 
tried  to  protect  its  qualified  and  regulated  companies 
from  unfair  competition  by  companies  which  could  sell 
insurance  on  Texas  property  cheaper  because  they  did  not 
have  to  pay  their  part  of  the  cost  of  the  Texas  insurance 
regulation  program.  The  Court's  construction  of  the 
McCarran-Ferguson  Act  bars  Texas  from  providing  this 
sort  of  protection  to  regulated  companies.  This  holding 
seems  to  me  to  threaten  the  whole  foundation  of  the 
Texas  regulatory  program  for  it  plainly  encourages  Texas 
residents  to  insure  their  property  with  unregulated 
companies  and  discourages  out-of-state  companies  from 
qualifying  to  do  business  in  and  subjecting  themselves  to 
regulation  and  taxation  by  the  State  of  Texas. 

I  cannot  believe  that  an  Act  which  was  basically 
designed  to  leave  the  power  to  regulate  and  tax  insurance 
companies  to  the  States  was  intended  to  have  any  such 
effect.  The  McCarran-Ferguson  Act  "declares  that  the 
continued  regulation  and  taxation  by  the  several  States 
of  the  business  of  insurance  is  in  the  public  interest,  and 
that  silence  on  the  part  of  the  Congress  shall  not  be  con- 
strued to  impose  any  barrier  to  the  regulation  or  taxation 
of  such  business  by  the  several  States" — a  declaration 
which  is  not  qualified  by  any  other  language  of  the  Act. 
Nothing  in  the  legislative  history  which  the  Court  relies 
upon  persuades  me  that  we  should  read  this  Act  in  a  way 
which  so  seriously  impairs  the  power  of  the  States  to  dis- 
charge their  responsibilities  under  the  Act  to  provide  a 
comprehensive,  effective,  well-integrated  program  for 
regulating  insurance  on  property  within  their  borders.  I 
think  the  McCarran-Ferguson  Act  left  Texas  with  ade- 
quate power  to  place  a  tax  on  the  ownership  and  use  of 
insurance  policies  covering  the  vast  properties  owned  and 
operated  by  this  respondent  in  Texas,  and  I  therefore 
dissent. 
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UNITED  STATES  v.  BORDEN  COMPANY  et  al. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
NORTHERN  DISTRICT  OF  ILLINOIS. 

No.  439.    Argued  April  24-25,  1962.— Decided  June  25,  1962. 

The  Government  brought  this  suit  to  enjoin  appellees  from  selling 
fluid  milk  in  the  Chicago  area  at  prices  which  discriminate  between 
independently  owned  grocery  stores  and  grocery  store  chains,  in 
violation  of  §  2  (a)  of  the  Clayton  Act.  The  District  Court  found 
that  the  pricing  plan  of  each  appellee  was  a  prima  facie  violation 
of  §  2  (a) ;  but  it  concluded  that  these  discriminatory  prices  were 
justified  under  the  proviso  of  §  2  (a)  which  permits  price  differen- 
tials which  make  only  "due  allowance  for  differences  in  the  cost  of 
manufacture,  sale,  or  delivery."  In  doing  so,  it  relied  upon  a  show- 
ing by  appellees  that  the  average  cost  of  sales  and  deliveries  to  all 
chain  stores  was  lower  than  the  average  cost  of  sales  and  deliveries 
to  aU,  independent  stores.  Held:  The  class  cost  justifications  sub- 
mitted to  the  District  Court  by  appellees  did  not  satisfy  their 
burden  under  §  2  (b)  of  showing  that  their  respective  discrimina- 
tory pricing  plans  reflected  only  a  "due  allowance"  for  actual  cost 
differences,  since  there  was  not  a  sufficient  resemblance  of  the 
individual  members  of  each  class  in  the  essential  cost-determinative 
factors  on  which  the  classifications  were  based.    Pp.  461-472. 

Reversed  and  remanded. 

Richard  A.  Solomon  argued  the  cause  for  the  United 
States.  With  him  on  the  briefs  were  Solicitor  General 
Cox,  Assistant  Attorney  General  Loevinger  and  Elliott  H, 
Moyer, 

Stuart  S,  Ball  argued  the  cause  for  The  Borden  Com- 
pany, appellee.  With  him  on  the  briefs  was  H,  Blair 
White, 

John  Paul  Stevens  argued  the  cause  for  Bowman  Dairy 
Company,  appellee.  With  him  on  the  briefs  was  L. 
Edward  Hart. 
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Mr.  Justice  Clark  delivered  the  opinion  of  the  Court. 

This  is  a  direct  appeal  *  from  a  judgment  dismissing  the 
Government's  Section  2  (a)  Clayton  Act  *  suit  in  which  it 
sought  an  injunction  against  the  selling  of  fluid  milk  prod- 
ucts by  the  appellees,  The  Borden  Company  and  Bowman 
Dairy  Company,  at  prices  which  discriminate  between 
independently  owned  grocery  stores  and  grocery  store 
chains.  The  District  Court  in  an  unreported  decision 
found  the  pricing  plan  of  each  dairy  to  be  a  prima  facie 
violation  of  §  2  (a)  but  concluded  that  these  discrimina- 
tory prices  were  legalized  by  the  cost  justification  proviso 
of  §  2  (a),  which  permits  price  differentials  as  long  as  they 
"make  only  due  allowance  for  differences  in  the  cost  of 
manufacture,  sale,  or  delivery  resulting  from  the  differing 
methods  or  quantities  in  which  such  conunodities  are  to 
such  purchasers  sold  or  delivered."  To  review  the  Gov- 
ernment's contention  that  the  District  Court  had  improp- 
erly permitted  cost  justifications  based  on  the  average  cost 
of  dealing  with  broad  groups  of  customers  unrelated  in 


*  Jurisdiction  is  conferred  under  §  2  of  the  Expediting  Act  of  Feb- 
ruary 11,  1903,  32  Stat.  823,  as  amended,  15  U.  S.  C.  §  29. 

2  ''Sec.  2.  (a)  That  it  shall  be  unlawful  for  any  person  engaged  in 
conunerce,  in  the  course  of  such  commerce, ...  to  discriminate  in  price 
between  different  purchasers  of  conunodities  of  like  grade  and  quality, 
where  either  or  any  of  the  purchases  involved  in  such  discrimina- 
tion are  in  commerce,  .  .  .  and  where  the  effect  of  such  discrimina- 
tion may  be  substantially  to  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce,  or  to  injure,  destroy,  or  prevent 
competition  with  any  person  who  either  grants  or  knowingly  receives 
the  benefit  of  such  discrimination,  or  with  customers  of  either  of 
them:  Provided^  That  nothing  herein  contained  shall  prevent  differ- 
entials which  make  only  due  allowance  for  differences  in  the  cost  of 
manufacture,  sale,  or  delivery  resulting  from  the  differing  methods  or 
quantities  in  which  such  commodities  are  to  such  purchasers  sold 
or  dehvered  .  .  .  ."  38  Stat.  730,  as  amended,  49  Stat.  1526,  15 
U.  S.  C.  §13  (a). 
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eost-saving  factors,^  we  noted  probable  jurisdiction,  368 
U,  S»  924,  and  directed  the  parties  to  brief  and  argue  the 
case  separately  as  to  each  appellee,  368  U.  S»  963*  How- 
ever, Ending  the  same  problem  at  the  root  of  the  cost  justi- 
fications of  each  appellee,  we  have  dealt  with  both  in  this 
single  opinion.  We  have  concluded  that  the  class  cost 
justifications  submitted  to  the  District  Court  by  the 
appellees  did  not  satisfy  their  burden  of  showing  that 
their  respective  discriminatory  pricing  plans  reflected  only 
a  "due  allowance"  for  cost  diiferences. 

By  way  of  background,  w^e  first  point  out  that  the  pres- 
ent appeal  is  merely  a  glimpse  of  protracted  litigation 
between  the  parties  which  began  in  1951  and  which  has 
not  yet  seen  its  end.  The  original  complaint  charged  vio- 
lations of  §§  1  and  2  of  the  Sherman  Act  and  I  2  (a)  of 
the  Clayton  Act.  The  District  Court  dismissed  the  suit, 
holding  that  there  was  no  proof  of  the  alleged  Sherman 
Act  violations  and  that  no  equitable  relief  was  neces- 
sary under  the  Clayton  Act  charge  because  appellees 
were  already  restrained  by  a  consent  decree  entered  in  a 
private  antitrust  case»  111  F.  Supp*  562.  On  direct 
appeal  we  affirmed  the  dismissal  of  the  Sherman  Act 
charges  but  held  erroneous  the  refusal  to  grant  an  injunc- 
tion on  the  Clayton  Act  claim  solely  because  of  the 
existence  of  the  private  decree.  347  U,  S.  514.  On 
renmnd  the  case  was  reopened  and  on  its  prima  facie  caae 
the  Government  introduced  recent  general  price  schedules 
and  illustrated  their  effect  on  sample  stores  to  show  that 
each  appellee  was  still  engaged  in  illegal  price  discrimina*- 


>  Bowman's  <?ontention  that  ibe  Govenuoent  hiy  sttpubti^ii  limited 
itsetf  to  epecilie  objections  which  do  not  indude  the  present  ocie 
m  witboul  foiififhitioo  m  the  reeofd.  At  the  time  the  ^ipubitioci 
wsa  propojgd,  the  trial  eourt  made  it  C|tiile  d«ir  that  the  Govermneot 
1^  m  sttputatiiig  waa  not  waivliig  its  tjf^i  to  aii^ue  the  legal  soffi- 
doiicy  of  iht  pfwewd  cost  studMw 
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tions  notwithstanding  the  consent  decree.  In  defense 
the  appellees  each  introduced  voluminous  cost  studies  in 
justification  of  their  pricing  systems.  The  entire  case 
was  submitted  via  stipulations,  depositions,  and  briefs. 
There  was  no  dispute  as  to  the  existence  of  price  discrim- 
ination ;  the  sole  question  was  whether  the  differences  in 
price  reflected  permissible  allowances  for  variances  in  cost. 
In  view  of  our  disposition,  we  need  not  relate  the  facts 
in  detail.  Both  appellees  are  major  distributors  of  fluid 
milk  products  in  metropolitan  Chicago.  The  sales  of 
both  dairies  to  retail  stores  during  the  period  in  question 
were  handled  under  plans  which  gave  most  of  their  cus- 
tomers— the  independently  owned  stores — percentage  dis- 
counts oflf  list  price  which  increased  with  the  volume  of 
their  purchases  to  a  specified  maximum  while  granting  a 
few  customers — the  grocery  store  chains — a  flat  discount 
without  reference  to  volume  and  substantially  greater 
than  the  maximum  discount  available  under  the  volume 
plan  offered  independent  stores.  These  discounts  were 
made  effective  through  schedules  which  appeared  to  cover 
all  stores ;  however,  the  schedules  were  modified  by  private 
letters  to  the  grocery  chains  confirming  their  higher  dis- 
counts.*    Although  the  two  sets  of  discounts  were  never 


*  Borden  in  June  of  1954  issued  the  following  discount  schedule  to 
"be  applied  to  all  purchases  of  Borden's  fresh  milk": 

Percent  of 
Average  converted  units  per  day:  discounts 

0-24 0 

25-74 2 

75-149  3 

150  and  over 4 

At  this  same  time,  letters  were  sent  to  The  Great  Atlantic  and  Pacific 
Tea  Company  and  The  Jewel  Food  Stores  granting  them  flat  8%% 
discounts.  A  few  of  the  larger  independents  by  special  arrangement 
were  given  an  additional  1%%  discount,  thereby  raising  their  total 
discount  to  5^^%.  [Footnote  4  continued  on  p.  464] 
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officially  labeled  "independent"  and  "chain"  prices,  they 
were  treated,  called,  and  regarded  as  such  throughout  the 
record. 

To  support  their  defense  that  the  disparities  in  price 
between  independents  and  chains  were  attributable  to 
differences  m  the  cost  of  dealing  with  the  two  tjrpes  of 

In  September  1955,  Borden  discontinued  the  above  discount  sys- 
tem and  utilized  a  net  price  scheme  which  resulted  in  even  greater 
disparities  between  chains  and  independents. 

Bowman  in  June  of  1954  operated  under  the  following  "Resale 

Store  Discount  Schedule":  «         ,     . 

Percent  of 

Average  converted  points  per  day:  discounts 

0  to    10 3.0  to  3.4 

10  to    20 3.4  to  3.8 

20  to    30 3.8  to  4.2 

30  to    40 4.2  to  4.6 

40  to    50 4.6  to  5.0 

50  to    60 5.0  to  5.2 

60  to    70 52  to  5A 

70  to    80 5.4  to  5.6 

80  to    90 5.6  to  5.8 

90  to  100 5.8  to  6.0 

100  to  110 6.0  to  6.2 

110  to  120 6.2  to  6.4 

120  to  130 6.4  to  6.6 

130  to  140 6.6  to  6.8 

140  to  150 6.8  to  7.0 

This  schedule  was  modified  in  August  by  the  addition  of  the  following 

discounts:  „         ,     , 

Percent  of 

Average  converted  points  per  day :  discounts 

150  to  200 7.0  to  8.0 

Over   200 8.0 

During  this  same  period  Bowman  by  letter  granted  The  Great  Atlantic 
and  Pacific  Tea  Company  and  The  Kroger  Company  flat  11%  dis- 
counts. Goldblatt  Bros.,  also  a  multi-store  operation,  was  granted 
a  flat  8%%. 

In  1955  and  again  in  1956  Bowman  modified  the  brackets  and 
percentages  of  its  discount  schedules,  but  not  in  a  manner  which 
reduced  the  disparity  between  independents  and  chains. 
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customers,  the  appellees  introduced  cost  studies  which 
will  be  described  separately  because  of  their  differing 
content  and  analsrtical  approach. 

The  Borden  pricing  system  produced  two  classes  of 
customers.  The  two  chains,  A  &  P  and  Jewel,  with  their 
combined  total  of  254  stores  constituted  one  class.  The 
1,322  independent  stores,  grouped  in  four  brackets  based 
on  the  volume  of  their  purchases,  made  up  the  other. 
Borden's  cost  justification  was  built  on  comparisons  of  its 
average  cost  per  $100  of  sales  to  the  chains  in  relation  to 
the  average  cost  of  similar  sales  to  each  of  the  four  groups 
of  independents.  The  costs  considered  were  personnel 
(including  routemen,  clerical  and  sales  employees),  truck 
expenses,  and  losses  on  bad  debts  and  returned  milk.  Var- 
ious methods  of  cost  allocation  were  utilized:  Drivers' 
time  spent  at  each  store  was  charged  directly  to  that  store ; 
certain  clerical  expenses  were  allocated  between  the  two 
general  classes;  costs  not  susceptible  of  either  of  the  fore- 
going were  charged  to  the  various  stores  on  a  per  stop, 
per  store,  or  volume  basis. 

Bowman's  cost  justification  was  based  on  differences 
in  volume  and  methods  of  delivery.  It  relied  heavily 
upon  a  study  of  the  cost  per  minute  of  its  routemen's 
time.  It  determined  that  substantial  portions  of  this 
time  were  devoted  to  three  operations,  none  of  which  were 
ever  performed  for  the  163  stores  operated  by  its  two 
major  chain  customers.*^  These  added  work  steps  arose 
from  the  method  of  collection,  i.  e.,  cash  on  delivery 
and  the  delayed  collections  connected  therewith,  and  the 
performance  of  "optional  customer  services."  The  cus- 
tomer services,  performed  with  varying  frequency  depend- 
ing upon  the  circumstances,  included  "services  that  the 
driver  may  be  requested  to  do,  such  as  deliver  the  order 
inside,  place  the  containers  in  a  refrigerator,  rearrange 


°  The  third  chain,  Goldblatt  Bros.,  also  did  not  take  these  services. 
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containers  so  that  any  product  remaining  unsold  from 
yesterday  will  be  sold  first  today,  leave  cases  of  products 
at  diflferent  spots  in  the  store,  etc/*  The  experts  conduct- 
ing the  study  calculated  as  to  these  elements  a  "standard" 
cost  per  unit  of  product  delivered:  the  aggregate  time 
required  to  perform  the  services,  as  determined  by  sample 
time  studies,  was  divided  by  the  total  number  of  units  of 
product  delivered.  In  essence,  the  Bowman  Justification 
was  merely  a  comparison  of  the  cost  of  these  services  in 
relation  to  the  disparity  between  the  chain  and  inde- 
pendent prices.  Although  it  was  shown  that  the  five 
sample  independents  in  the  Government's  prima  facie 
case  received  the  added  services,®  it  was  not  shown  or 
found  that  all  2,500  independents  supplied  by  Bowman 
partook  of  them.  On  the  basis  of  its  studies  Bowman 
estimated  that  about  two- thirds  of  the  independent  stores 
received  the  "optional  customer  services"  on  a  daily  basis 
and  that  "most  store  customers  pay  the  driver  in  cash 
daily." 

On  these  facts,  stated  here  in  rather  summary  fashion, 
the  trial  court  held  that  appellees  had  met  the  require* 
ments  of  the  proviso  of  I  2  (a)  on  the  theory  that  the 
general  cost  differences  between  chain  stores  as  a  class 
^id  independents  as  a  class  justified  the  disparities  in 
price  reflected  in  appellees*  schedules.  In  so  doing  the 
trial  court  itself  found  **the  studies  .  .  .  imperfect  in 


^The  cont6Dtioii  is  made  that  the  Government  limited  its  prima 
facie  case  to  a  few  stores  on  some  routes  and  that  therefom  eost 
iustification  was  only  necessary  as  to  them.  This  overlooks  the  fact 
that  sampling;  has  long  been  a  recognized  technique  in  price  diserim- 
inatioD  eases  and  that  this  offering  was  m  support  of  the  Govern- 
ment's position,  found  valid  by  the  trial  court,  that  the  entire  Chicago 
pricing  scheme  of  each  appellee,  as  evidenced  by  its  published  price 
lists,  was  in  violation  of  §  2  (a) .  In  addition,  appellee's  cost  justi- 
ficatlom  were  not  hmited  to  the  Government's  sample  stores. 
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some  respects  .  .  .  ."  It  noted  the  "seemingly  arbitrary" 
nature  of  a  classification  resulting  "in  percentage  dis- 
counts which  do  not  bear  a  direct  ratio  to  differences  in 
volume  of  sales."  But  it  found  "this  mode  of  classifica- 
tion is  not  wholly  arbitrary — ^after  all,  most  chain  stores 
do  purchase  larger  volumes  of  milk  than  do  most  inde- 
pendent stores."  ^  We  believe  it  was  erroneous  for  the 
trial  court  to  permit  cost  justifications  based  upon  such 
classifications. 

The  burden,  of  course,  was  upon  the  appellees  to  prove 
that  the  illegal  price  discrimination,  which  the  Govern- 
ment claimed  and  the  trial  court  found  present,  was 
immunized  by  the  cost  justification  proviso  of  §  2  (a). 
Such  is  the  mandate  of  §  2  (b)  as  interpreted  by  this 
Court  in  Federal  Trade  Comm'n  v.  Morton  Salt  Co.,  334 
U.  S.  37,  44-45  (1948).«  There  can  be  no  doubt  that  the 
§  2  (a)  proviso  as  amended  by  the  Robinson-Patman 
Act  contemplates,  both  in  express  wording  and  legislative 
history,  a  showing  of  actual  cost  differences  resulting  from 
the  differing  methods  or  quantities  in  which  the  com- 
modities in  question  are  sold  or  delivered.*    The  only 

^  Even  the  trial  court  was  unwilling  to  give  its  "stamp  of  approval 
to  all  pricing  policies  and  practices  revealed  by  the  evidence."  But 
it  concluded  that  to  enjoin  such  practices  would  lead  to  regulation  and 
would  require  the  court  continually  "to  pass  judgment  on  the  pricing 
practices  of  these  defendants,"  a  matter  which  might  better  be  han- 
dled by  proceedings  before  the  Federal  Trade  Commission. 

*  Sec.  2  (b) .  "Upon  proof  being  made,  at  any  hearing  on  a  com- 
plaint under  this  section,  that  there  has  been  discrimination  in  price 
or  services  or  facihties  furnished,  the  burden  of  rebutting  the  prima- 
facie  case  thus  made  by  showing  justification  shall  be  upon  the  person 
charged  with  a  violation  of  this  section  .  .  .  ."  49  Stat.  1526,  15 
U.S.C.§  13(b). 

'For  a  collection  and  discussion  of  the  pertinent  legislative  his- 
tory as  well  as  the  cases  and  treatises  on  the  §  2  (a)  proviso,  see 
Rowe,  Price  Discrimination  Under  the  Robinson-Patman  Act,  c. 
10  (1962). 
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question  before  us  is  how  accurate  this  showing  must  be 
in  relation  to  each  particular  purchaser. 

Although  the  language  of  the  proviso,  with  some  sup- 
port in  the  legislative  history,^"  is  literally  susceptible  of 
a  construction  which  would  require  any  discrepancy  in 
price  between  any  two  purchasers  to  be  individually  justi- 
fied, the  proviso  has  not  been  so  construed  by  those 
charged  with  its  enforcement.  The  Government  can- 
didly recognizes  in  its  briefs  filed  in  the  instant  case  that 
"[a]s  a  matter  of  practical  necessity  .  .  .  when  a  seller 
deals  with  a  very  large  number  of  customers,  he  cannot 
be  required  to  establish  different  cost-reflecting  prices  for 
each  customer."  In  this  same  vein,  the  practice  of  group- 
ing customers  for  pricing  purposes  has  long  had  the 
approval  of  the  Federal  Trade  Commission."  We  our- 
selves have  noted  the  "elusiveness  of  cost  data"  in  a  Rob- 
inson-Patman  Act  proceeding.  Automatic  Canteen  Co. 
v.  Federal  Trade  Comm'n,  346  U.  S.  61,  68  (1953).  In 
short,  to  completely  renounce  class  pricing  as  justified  by 
class  accounting  would  be  to  eliminate  in  practical  effect 
the  cost  justification  proviso  as  to  sellers  having  a  large 
number  of  purchasers,  thereby  preventing  such  sellers 
from  passing  on  economies  to  their  customers.  It  seems 
hardly  necessary  to  say  that  such  a  result  is  at  war  with 
Congress'  language  and  purpose. 

But  this  is  not  to  say  that  price  differentials  can  be 
justified  on  the  basis  of  arbitrary  classifications  or  even 


^^  For  instance,  the  Chairman  of  the  Conference  on  the  Bill  reported 
to  the  House:  "The  differential  granted  a  particular  customer  must 
be  traceable  to  some  difference  between  him  and  other  particular 
customers,  either  in  the  quantities  purchased  by  them  or  in  the 
methods  by  which  they  are  purchased  or  their  deliverv'  taken."  80 
Cong.  Rec.  9417  (1936). 

"  For  a  discussion  of  the  Commission's  position  in  this  regard,  see 
Rowe,  op.  cit.y  supra,  note  9,  §  10.6. 
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classifications  which  are  representative  of  a  numerical 
majority  of  the  individual  members.  At  some  point 
practical  considerations  shade  into  a  circumvention  of 
the  proviso.  A  balance  is  struck  by  the  use  of  classes  for 
cost  justification  which  are  composed  of  members  of  such 
selfsameness  as  to  make  the  averaging  of  the  cost  of  deal- 
ing with  the  group  a  valid  and  reasonable  indicium  of  the 
cost  of  dealing  with  any  specific  group  member."  High 
on  the  list  of  "musts"  in  the  use  of  the  average  cost  of 
customer  groupings  under  the  proviso  of  §  2  (a)  is  a  close 
resemblance  of  the  individual  members  of  each  group 
on  the  essential  point  or  points  which  determine  the  costs 
considered. 

In  this  regard  we  do  not  find  the  classifications  sub- 
mitted by  the  appellees  to  have  been  shown  to  be  of 
sufficient  homogeneity.  Certainly,  the  cost  factors  con- 
sidered were  not  necessarily  encompassed  within  the 
manner  in  which  a  customer  is  owned.  Turning  fiirst  to 
Borden's  justification,  we  note  that  it  not  only  failed  to 
show  that  the  economies  relied  upon  were  isolated  within 
the  favored  class  but  affirmatively  revealed  that  members 
of  the  classes  utilized  were  substantially  unlike  in  the 
cost  saving  aspects  considered.  For  instance,  the  favor- 
able cost  comparisons  between  the  chains  and  the  larger 
independents  were  for  the  greater  part  controlled  by  the 
higher  average  volume  of  the  chain  stores  in  comparison  to 
the  average  volume  of  the  80-member  class  to  which  these 
independents  were  relegated.  The  District  Court  allowed 
this  manner  of  justification  because  "most  chain  stores 
do  purchase  larger  volumes  of  milk  than  do  most  inde- 
pendent stores."  However,  such  a  grouping  for  cost  jus- 
tification purposes,  composed  as  it  is  of  some  independents 


*'  Advisory  Committee  on  Cost  Justification,  Report  to  the  United 
States  Federal  Trade  Commission  (1956),  p.  8. 
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having  volumes  comparable  to,  and  in  some  cases  larger 
than,  that  of  the  chain  stores,  created  artificial  disparities 
between  the  larger  independents  and  the  chain  stores. 
It  is  like  averaging  one  horse  and  one  rabbit.  As  the 
Federal  Trade  Commission  said  in  In  the  Matter  of 
Champion  Spark  Plug  Co.,  50  F.  T,  C.  30,  43  (1953); 
"A  cost  justification  based  on  the  difiFerence  between  an 
estimated  average  cost  of  selling  to  one  or  two  large 
customers  and  an  average  cost  of  selling  to  all  other 
customers  caimot  be  accepted  as  a  defense  to  a  charge 
of  price  discrimination/'  This  volume  gap  between  the 
larger  independents  and  the  chain  stores  was  further 
widened  by  grouping  together  the  two  chains,  thereby 
raising  the  average  volume  of  the  stores  of  the  smaller 
of  the  two  chains  in  relation  to  the  larger  independents. 
Nor  is  the  vice  in  the  Borden  class  Justification  solely  in 
the  paper  volumes  relied  upon,  for  it  attributed  to  many 
independents  cost  factors  which  were  not  true  indicia  of 
the  cost  of  dealing  with  those  particular  consumers.  To 
illustrate,  each  independent  was  assigned  a  portion  of  the 
total  expenses  ini^olved  in  daily  cash  collections,  although 
it  was  not  shown  that  all  independents  paid  cash  and  in 
fact  Borden  admitted  only  that  a  ^'large  majority*'  did  so* 
Likewise  the  details  of  Bowman's  cost  study  show  a 
failure  in  classification.  Only  one  additional  point  need 
be  made*  Ita  justification  emphasized  its  costs  for 
^'optional  customer  service"  and  daily  cash  collection 
with  the  resulting  *'delay  to  collect/'  As  shown  by  its 
study  these  elements  were  crucial  to  Bowman's  cost  justi- 
fication. In  the  study  the  experts  charged  all  independ- 
ents and  no  chain  store  with  these  costs.  Yet,  it  was 
not  shown  that  all  independents  received  tliese  services 
daily  or  even  on  some  lesser  basis*  Bowman's  studies 
indicated  only  that  a  large  majority  of  independents  took 
tiiese  services  on  a  daily  basis*     Under  such  circumstances 
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the  use  of  these  cost  factors  across  the  board  in  calculat- 
ing independent  store  costs  is  not  a  permissible  justifica- 
tion, for  it  possibly  allocates  costs  to  some  independents 
whose  mode  of  purchasing  does  not  give  rise  to  them. 
The  burden  was  upon  the  proflferer  of  the  classification 
to  negate  this  possibility,  and  this  burden  has  not  been 
met  here.  If  these  factors  control  the  cost  of  dealing, 
then  their  presence  or  absence  might  with  more  justifica- 
tion be  the  password  for  admission  into  the  various  price 
categories." 

The  appellees  argue  in  the  alternative  that  their  cost 
justifications  can  be  sufficiently  unscrambled  to  remove 
any  taint  the  Court  may  find  in  them  and  still  show  a  cost 
gap  sufficient  to  justify  the  price  disparity  between  the 
chains  and  any  independent.  This  mass  of  underlying 
statistical  data  not  considered  by  the  trial  court  and  now 
tied  together  by  untried  theories  can  best  be  evaluated 
on  remand,  and  we  therefore  do  not  consider  its  sufficiency 
here. 

In  sum,  the  record  here  shows  that  price  discriminations 
have  been  permitted  on  the  basis  of  cost  differences  be- 
tween broad  customer  groupings,  apparently  based  on  the 
nature  of  ownership  but  in  any  event  not  shown  to  be  so 
homogeneous  as  to  permit  the  joining  together  of  these 
purchasers  for  cost  allocations  purposes.  If  this  is  the 
only  justification  for  appellees'  pricing  schemes,  they  are 
illegal.  We  do  not  believe  that  an  appropriate  decree 
would  require  the  trial  court  continuously  to  "pass  judg- 
ment on  the  pricing  practices  of  these  defendants."  As 
to  the  issuance  of  an  injunction,  however,  the  case  is  now 


"  Another  suspect  feature  is  that  classifications  based  on  services 
received  by  independents  were  apparently  frozen — making  it  impos- 
sible for  them  to  obtain  larger  discounts  by  electing  not  to  receive 
the  cost-determinative  services — with  no  justifiable  business  reason 
offered  in  support  of  the  practice. 
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11  years  old  and  we  have  no  way  of  knowing  whether 
equitable  relief  is  in  order.  Certainly  a  relevant  factor 
in  such  consideration  would  be  whether  the  practices 
described  above  are  still  being  followed  in  any  form. 
This  the  record  here  does  not  show.  Such  matters  can 
only  be  ascertained  upon  the  presently  existing  facts 
and  the  careful  application  of  the  principles  we  have 
enunciated.    For  tiiat  purpose  the  case  is 

Reversed  and  remanded. 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 

Mr.  Justice  Douglas,  concurring. 

This  is  not  a  case  that  involves  problems  of  centralized 
purchasing  by  a  large  enterprise  for  all  its  constituent 
members,  where  the  volume  involved  reduces  the  unit  cost. 
We  have  here  purchases  by  constituent  members  of  chain 
stores  of  milk  and  milk  products  that  will  be  sold  at  the 
particular  store.  The  competitor  is  not  a  member  of  a 
competing  chain  or,  if  it  is,  the  chain  of  which  it  is  a  part 
is  a  smaller  one.  The  costs  studies  here  involved  have 
little,  if  any,  relation  to  centralized  management.  They 
in  the  main  pertain  to  two  factors  of  cost.  First,  is  the 
volume  of  sales  of  milk  and  milk  products  to  the  indi- 
vidual store  and  the  method  of  payment.  Second,  the 
degree  to  which  the  store  relieves  the  seller  of  milk  and 
milk  products  from  the  costs  of  handling  the  product  as 
it  enters  the  store,  of  stacking  or  storing  the  products,  and 
of  returning  the  empty  bottles  or  cartons. 

The  changes  in  the  Clayton  Act  made  by  the  Robinson- 
Patman  Act  now  before  us  were  made  to  limit  discounts 
as  "instruments  of  favor  and  privilege  and  weapons  of 
competitive  oppression."  S.  Rep.  No.  1502,  74th  Cong., 
2d  Sess.,  p.  5;  H.  R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess., 
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p.  9.  The  allowance  by  §  2  (a)  of  "differentials  which 
make  only  due  allowance  for  differences  in  the  cost  of 
manufacture,  sale,  or  delivery  resulting  from  the  differing 
methods  or  quantities  in  which  such  commodities  are  to 
such  purchasers  sold  or  delivered'*  was  explained  as 
follows: 

"This  limits  the  differences  in  cost  which  may  jus- 
tify price  differentials  strictly  to  those  actual  differ- 
ences  traceable  to  the  particular  buyer  for  and 
against  whom  the  discrimination  is  granted,  to  the 
different  methods  of  serving  them,  and  to  the  different 
quantities  in  which  they  buy. 

"But  such  differentials  whether  they  arise  in  oper- 
ating or  overhead  cost  must,  as  is  plainly  stated  in 
the  phrase  quoted  above,  be  those  resulting  from  the 
differing  methods  or  quantities  in  which  such  com- 
modities are  to  such  purchasers  sold  or  delivered. 

"This,  in  its  plain  meaning,  permits  differences 
in  overhead  where  they  can  actually  be  shown  as 
between  the  customers  or  classes  of  customers  con- 
cerned, but  it  precludes  differentials  based  on  the 
imputation  of  overhead  to  particular  customers,  or 
the  exemption  of  others  from  it,  where  such  overhead 
represents  facilities  or  activities  inseparable  from  the 
seller's  business  as  a  whole  and  not  attributable  to 
the  buMness  of  particular  customers  or  of  the  partic- 
ular customers  concerned  in  the  discrimination.  It 
leaves  open  as  a  question  of  fact  in  each  case  whether 
the  differences  in  cost  urged  in  justification  of  a  price 
differential — whether  of  operating  or  of  overhead 
costs — is  of  one  kind  or  the  other.  That  is,  whether 
or  not  it  answers  the  above  requirements  as  to 
differences  resulting  from  differing  methods  or 
quantities  in  which  such  commodities  are  to  such 
purchasers  sold  or  delivered."  H.  R.  Rep.  No.  2287, 
supra,  p.  10.     (Italics  added.) 

663026  0-62-M 
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While  in  some  cases  costs  relevant  to  the  issue  of  dis- 
crimination under  the  Robmson-Patman  Act  may  be 
computed  class  by  clasSt  the  only  costs  relevant  here  are 
those  computed  store  by  store.  The  question  of  cost  of 
delivery  to  all  stores  in  the  favored  chain  is  irrelevant, 
because  overhead  costs  applicable  to  a  business  as  a  unit 
have  no  bearing  on  any  of  the  cost  formulae  presented  by 
this  record. 

In  the  case  of  Bowman  Dairy  Co,,  as  the  Court  points 
out,  the  company  charged  all  independents  for  customer 
service  rendered  by  Bowman's  deli  very  men  whether  the 
independents  availed  themselves  of  the  service  or  not. 
Bowman  also  charged  independents  for  the  time  and 
expense  of  daily  cash  collections  and  for  the  costs  of  delays 
in  collecting.  These  items  were  charged  to  independents 
even  though  it  was  not  shown  that  their  system  of  pay- 
ment w^as  always  in  cash^  rather  than  by  central  billings, 
the  system  used  by  the  chains. 

In  the  Borden  case  an  independent  who  purchased  sub- 
stantially larger  quantities  than  the  average  chain  store 
could  not  qualify  for  the  discount  the  chain  store  obtained. 
This  resulted  because  the  independents  w^ere  treated  as 
one  class^  the  chain  stores  as  another  class.  As  in  Bowman 
the  independents  who  did  not  make  cash  payments  were 
treated  as  if  they  did ;  and  they  were  not  given  the  advan- 
tage which  the  chain  stores  enjoyed  by  reason  of  cen- 
tralized billing  even  though  they  were  on  a  credit  basis* 

What  was  said  in  Champion  Spark  Plug  Co.,  50  F.  T,  C. 
30,  43,  is  relevant  here: 

"Respondent's  cost  of  doing  business  undoubtedly 
varied  as  among  its  different  customers.  All  of  its 
selling  expenses  were  not  applicable  on  a  propor- 
tionately equal  basis  to  sales  to  all  of  its  customers. 
However,  in  the  absence  of  a  sound  basis  for  deter- 
mining the  actual  cost  of  selling  to  particular  cus- 
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tomers,  the  sales  to  each  customer  must  bear  their 
proportionate  share  of  the  entire  selling  expense.  A 
cost  justification  based  on  the  difference  between  an 
estimated  average  cost  of  selling  to  one  or  two  large 
customers  and  an  average  cost  of  selling  to  all  other 
customers  cannot  be  accepted  as  a  defense  to  a  charge 
of  price  discrimination." 

Where  centralized  purchasing  for  many  stores  takes 
place,  the  costs  of  dealing  with  the  group  as  a  class 
become  relevant  to  the  problem  under  §  2  (a).  But 
where,  as  here,  no  centralized  purchasing  is  involved,  the 
store-by-store  costs  are  the  only  criteria  relevant  to  the 
§  2  (a)  problem.  Otherwise  those  with  the  most  prestige 
get  the  largest  discounts  and  the  independent  merchants 
are  more  and  more  forced  to  the  wall. 

The  case  was  argued  as  if  the  grant  of  discounts  was  a 
natural  right  and  that  the  Act  should  be  construed  so  as 
to  make  the  granting  of  them  easy.  The  Act  reflects, 
however,  a  purpose  to  control  practices  that  lead  to 
monopoly  and  an  impoverishment  of  our  middle  class. 
I  would  therefore  read  it  in  a  way  that  preserves  as  much 
of  our  traditional  free  enterprise  as  possible.  Free  enter- 
prise is  not  free  when  monopoly  power  is  used  to  breed 
more  monopoly.  That  is  the  case  here  unless  store-by- 
store  costs  are  used  as  the  criteria  for  discounts.  This 
case  is  thus  kin  to  that  in  Moore  v.  Mead's  Fine  Bread 
Co.,  348  U.  S.  115,  where  the  lush  treasury  of  a  chain  was 
used  to  bring  a  local  bakery  to  its  knees.  Here,  as  there, 
the  chains  obtain  a  "competitive  advantage"  not  as  a 
result  "of  their  skills  or  efficiency"  but  as  a  conse- 
quence of  other  influences.*    There  price-cutting  was 


♦See  Curtiss  Candy  Co,,  44  F.  T.  C.  237,  267-268,  274;  Interna- 
tional Salt  Co..  49  F.  T.  C.  138,  153-155,  157;  Champion  Spark  Plug 
Co.,  50  F.  T.  C.  30,  43. 
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the  weapon.  Here  it  is  the  discount.  Each  leads  to  the 
same  end^ — the  aggraodizement  of  power  by  the  chains 
and  the  ploughing  under  of  the  independents.  The  anti- 
trust laws,  of  which  the  Robinson-Patman  Act  is  a  part, 
were  designed  to  avert  such  an  inquest  on  free  enterprise. 

Mr.  Justice  Harlan,  dissenting. 

The  Court  treats  this  case  as  if  the  District  Court  had 
introduced  novel  and  disruptive  principles  into  the  law 
of  "cost  justification''  under  I  2  (a)  of  the  Clayton  Act* 

Although  I  consider  the  respective  cost  studies  much 
nnore  adequate  than  the  Court  credits  them  with  being, 
it  is  suflficient  to  say  that,  as  I  read  the  opinion  below, 
the  District  Court  judged  their  over-all  adequacy  in 
accordance  with  accepted  principles  of  law  in  this  field. 
The  lower  court  indeed  carefully  refrained  from  giving 
unqualified  approval  to  either  set  of  cost  studies,  in  sub- 
stance merely  holding  (1)  that  the  studies  had  been  con- 
scientiously prepared  and  prima  facie  appeared  to  justify 
generally  the  price  discriminations  arising  from  the  appel- 
lees' discount  practices  (and  more  particularly  to  justify 
those  specifically  rehed  on  by  the  Government  as  "triar* 
samples):  and  (2)  that,  in  hght  of  the  long-drawn-out 
history  of  this  litigation,  the  appropriate  disposition  was 
to  deny  injunctive  relief,  allowing  Uie  Government  to 
bring  to  the  attention  of  the  Federal  Trade  Commission 
any  other  specific  price  differentials  which  it  believed  not 
justifiable  under  tJiese  or  other  cost  studies. 

This  seems  to  me  an  eminently  sensible  and  fair  dis- 
position of  this  stale  litigation  which  has  now  been  in 
the  courts  for  nearly  12  years,  I  can  see  no  point  what- 
ever in  this  Court  sending  the  case  back  to  the  District 
Court  for  what  will  presumably  amount  to  a  third  trial, 
especially  when  it  is  apparent  that  drastic  changes  in  the 
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situation  complained  of  by  the  Government  have  taken 
place  since  1955. 

Had  what  the  record  now  reveals  been  fully  appreciated 
at  the  time  the  Jurisdictional  Statement  was  considered, 
a  summary  disposition  of  the  case  would  have  been  called 
for.* 

I  would  affirm. 


♦  The  delays  occasioned  by  the  overcrowded  docket  of  this  Court 
as  well  as  the  nature  of  the  issues  in  this  litigation  again  point  up 
the  inadvisability  of  vesting  sole  appellate  jurisdiction  over  this  type 
of  case  in  this  Court.  See  Brown  Shoe  Co.  v.  United  States,  370 
U.  S.  294,  357  (dissenting  and  concurring  opinion). 
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MANUAL  ENTERPRISES,  INC.,  et  al.  v.  DAY, 
POSTMASTER  GENERAL. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  DISTRICT  OF  COLUMBIA  CIRCUIT. 

No.  123.    Argued  February  26-27,  1962.— 
Decided  June  25,  1962. 

After  an  administrative  hearing,  the  Judicial  Officer  of  the  Post  Office 
Department  issued  a  ruling  barring  a  shipment  of  petitioners' 
magazines  from  the  mails  under  18  U.  S.  C.  §  1461,  on  the  grounds 
that  (1)  they  were  themselves  "obscene,"  and  (2)  they  gave  infor- 
mation as  to  where  "obscene"  matter  could  be  obtained.  The  maga- 
zines consisted  largely  of  photographs  of  nude,  or  nearly  nude,  male 
models  and  gave  the  name  of  each  model  and  each  photographer 
and  the  latter's  address.  They  also  contained  a  number  of  adver- 
tisements by  independent  photographers  offering  for  sale  photo- 
graphs of  nude  men.  The  Judicial  Officer  found  that  the  magazines 
(1)  were  composed  primarily,  if  not  exclusively,  for  homosexuals 
and  had  no  literary,  scientific  or  other  merit;  (2)  would  appeal 
to  the  "prurient  interest"  of  such  sexual  deviates,  but  would  not 
have  any  interest  for  sexually  normal  individuals;  (3)  are  read 
almost  entirely  by  homosexuals,  and  possibly  a  few  adolescent 
males;  and  (4)  would  not  ordinarily  be  bought  by  normal  male 
adults.  In  a  suit  by  petitioners,  the  District  Court  sustained  the 
administrative  ruling  and  denied  injunctive  relief.  The  Court  of 
Appeals  affirmed.    Held:  The  judgment  is  reversed.    Pp.  479-519. 

110  U.  S.  App.  D.  C.  78,  289  F.  2d  455,  reversed. 

Mr.  Justice  Harlan,  joined  by  Mr.  Justice  Stewart,  concluded 
that: 

1.  These  magazines  are  not  "obscene"  within  the  meaning  of 
18U.S.C.§1461,  because,  taken  as  a  whole,  they  cannot,  under  any 
permissible  constitutional  standard,  be  deemed  to  be  beyond  the 
pale  of  contemporary  notions  of  rudimentary  decency.  Pp.  481- 
491. 

2.  The  obscene-advertising  proscription  of  §  1461  is  not  appli- 
cable unless  the  publisher  knew  that  at  least  some  of  his  advertisers 
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were  offering  to  sell  obscene  material,  and  the  evidence  in  this  record 
is  not  sufficient  to  support  a  finding  that  petitioners  had  such 
knowledge.    Pp.  491-495. 

Mr.  Justice  Brennan,  joined  by  The  Chief  Justice  and  Mr. 
Justice  Douglas,  concluded  that  18  U.  S.  C.  §  1461  does  not  author- 
ize the  Postmaster  General  to  employ  any  administrative  process  of 
his  own  to  close  the  mails  to  matter  which,  in  his  view,  falls  within 
the  ban  of  that  section.    Pp.  495-619. 

Stanley  M.  Dietz  argued  the  cause  for  petitioners. 
With  him  on  the  brief  was  Edward  J.  Lynch. 

J.  William  Doolittle  argued  the  cause  for  respondent. 
With  him  on  the  briefs  were  Solicitor  General  Cox, 
Assistant  Attorney  General  Orrick,  John  G.  Laughlin,  Jr. 
and  David  L.  Rose. 

Mr.  Justice  Harlan  announced  the  judgment  of  the 
Court  and  an  opinion  in  which  Mr.  Justice  Stewart 
joins. 

This  case  draws  in  question  a  ruling  of  the  Post  Office 
Department,  sustained  both  by  the  District  Court  and 
the  Court  of  Appeals,  110  U.  S.  App.  D.  C.  78,  289  F.  2d 
455,  barring  from  the  mails  a  shipment  of  petitioners' 
magazines.  That  ruling  was  based  on  alternative  deter- 
minations that  the  magazines  (1)  were  themselves 
"obscene,"  and  (2)  gave  information  as  to  where  obscene 
matter  could  be  obtained,  thus  rendering  them  nonmail- 
able under  two  separate  provisions  of  18  U.  S.  C.  §  1461, 
known  as  the  Comstock  Act.*    Certiorari  was  granted  (368 


» Section  1461  of  18  U.  S.  C.  provides  in  part: 
"Every  obscene,  lewd,  lascivious,  indecent,  filthy  or  vile  article, 
matter,  thing,  device,  or  substance;  and — 

"Every  written  or  printed  card,  letter,  circular,  book,  pamphlet, 
advertisement,  or  notice  of  any  kind  giving  information,  directly  or 
indirectly,  where,  or  how,  or  from  whom,  or  by  what  means  any  of 
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U.  S.  809)  to  consider  the  claim  that  this  ruling  was  incon- 
sistent with  the  proper  interpretation  and  application  of 
§  1461,  and  with  principles  established  in  two  of  this 
Court's  prior  decisions.  Roth  v.  United  States,  354  U.  S. 
476;  Smith  v.  California,  361  U.  S.  147.* 

Petitioners  are  three  corporations  respectively  engaged 
in  publishing  magazines  titled  MANual,  Trim,  and 
Grecian  Guild  Pictorial.  They  have  offices  at  the  same 
address  in  Washington,  D.  C,  and  a  common  president, 
one  Herman  L.  Womack.  The  magazines  consist  largely 
of  photographs  of  nude,  or  near-nude,  male  models  and 
give  the  names  of  each  model  and  the  photographer, 


such  mentioned  matters,  articles,  or  things  may  be  obtained  or 
made  .... 

"Is  declared  to  be  nonmailable  matter  and  shall  not  be  conveyed 
in  the  mails  or  delivered  from  any  post  office  or  by  any  letter  carrier. 

"Whoever  knowingly  uses  the  mails  for  the  maihng,  carriage  in  the 
mails,  or  delivery  of  anything  declared  by  this  section  to  be  non- 
mailable, or  knowingly  causes  to  be  delivered  by  mail  according  to 
the  direction  thereon,  or  at  the  place  at  which  it  is  directed  to  be 
delivered  by  the  person  to  whom  it  is  addressed,  or  knowingly  takes 
any  such  thing  from  the  mails  for  the  purpose  of  circulating  or  dis- 
posing thereof,  or  of  aiding  in  the  circulation  or  disposition  thereof, 
shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  five 
years  .  .  .  ." 

2  Because  of  our  view  of  the  case,  we  need  not  reach  petitioners* 
third  contention  that,  as  applied  in  this  instance,  these  Post  Office 
procedures  amounted  to  an  unconstitutional  "prior  restraint"  on  the 
publication  of  these  magazines.  The  petitioner  in  this  case  has  not 
questioned  the  Post  Office  Department's  general  authority  under 
§  1461  to  withhold  these  magazines  from  the  mails  if  they  are  obscene. 
If  that  question,  discussed  in  the  opinion  of  Mr.  Justice  Brennan, 
post,  p.  495,  may  still  be  deemed  open  in  this  Court,  see  Milwaukee 
Publishing  Co.  v.  Burleson,  255  U.  S.  407,  421-422  (Brandeis,  J., 
dissenting) ;  cf.  Hannegan  v.  Esquire,  Inc.,  327  U.  S.  146,  we  do  not 
think  it  should  be  decided  except  upon  full-dress  argument  and  brief- 
ing, which  have  not  been  afforded  us  here. 
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together  with  the  address  of  the  latter.  They  also  con- 
tain a  number  of  advertisements  by  independent  photog- 
raphers offering  nudist  photographs  for  sale. 

On  March  25,  1960,  six  parcels  containing  an  aggregate 
of  405  copies  of  the  three  magazines,  destined  from  Alex- 
andria, Virginia,  to  Chicago,  Illinois,  were  detained  by  the 
Alexandria  postmaster,  pending  a  ruling  by  his  superiors 
at  Washington  as  to  whether  the  magazines  were  "non- 
mailable." After  an  evidentiary  hearing  before  the 
Judicial  OflScer  of  the  Post  OflBce  Department  there 
ensued  the  administrative  and  court  decisions  now  under 
review. 

I. 

On  the  issue  of  obscenity,  as  distinguished  from  unlaw- 
ful advertising,  the  case  comes  to  us  with  the  following 
administrative  findings,  which  are  supported  by  substan- 
tial evidence  and  which  we,  and  indeed  the  parties,  for  the 
most  part,  themselves,  accept:  (1)  the  magazines  are 
not,  as  asserted  by  petitioners,  physical  culture  or  "body- 
building" publications,  but  are  composed  primarily,  if 
not  exclusively,  for  homosexuals,  and  have  no  literary, 
scientific  or  other  merit;  ^  (2)  they  would  appeal  to  the 
"prurient  interest"  of  such  sexual  deviates,  but  would  not 
have  any  interest  for  sexually  normal  individuals;  and 
(3)  the  magazines  are  read  almost  entirely  by  homo- 
sexuals, and  possibly  a  few  adolescent  males;  the  ordinary 
male  adult  would  not  normally  buy  them. 

On  these  premises,  the  question  whether  these  maga- 
zines are  "obscene,"  as  it  was  decided  below  and  argued 
before  us,  was  thought  to  depend  solely  on  a  determina- 

3  The  Judicial  Officer  found  that  ''the  publisher  has  admitted  that 
the  magazines  are  knowingly  published  to  appeal  to  the  male  homo> 
sexual  group,"  and  that  "The  publisher  of  the  issues  here  involved  has 
deliberately  planned  these  publications  so  that  they  would  appeal  to 
the  male  homosexual  audience  .  .  .  ." 
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tion  as  to  the  relevant  "audience"  in  terms  of  which  their 
''prurient  interest"  appeal  should  be  judged.  This  view 
of  the  obscenity  issue  evidently  stemmed  from  the  belief 
that  in  Roth  \\  United  States,  354  V.  S.  476,  489,  this 
Court  established  the  following  single  test  for  determin- 
ing whether  challenged  material  is  obscene:  "whether  to 
the  average  person,  applying  contemporary  community 
standards,  the  dominant  theme  of  the  material  taken 
aa  a  whole  appeals  to  prurient  interest."  (Footnote 
omitted.)  On  this  basis  the  Court  of  Appeals,  rejecting 
the  petitioners*  contention  that  the  "prurient  interest" 
appeal  of  the  magazines  should  be  judged  in  terms  of 
their  likely  impact  on  the  ''average  person,"  even  though 
not  a  Ukely  recipient  of  the  magazines,  held  that  the 
administrative  finding  re8j}ecting  their  impact  on  the 
"average  homosexual"  sufficed  to  establish  the  Govern- 
ment's case  as  to  their  obscenity. 

We  do  not  reach  the  question  thus  thought  below  to 
be  dispositive  on  this  aspect  of  the  case.  For  we  find 
lacking  in  these  magazines  an  element  which ,  no  less  than 
"prurient  interest,"  is  essential  to  a  valid  determination 
of  obscenity  under  §  1461,  and  to  which  neither  the  Post 
Office  Department  nor  the  Court  of  Appeals  addressed 
itself  at  all:  These  magazines  cannot  be  deemed  so  offen- 
sive on  their  face  as  to  affront  current  community  stand- 
ards of  decency — a  quality  that  we  shall  hereafter  refer  to 
as  "patent  offensiveness"  or  "indecency."  Lacking  that 
quality^  the  magazines  cannot  be  deemed  legally 
"obscene,"  and  we  need  not  consider  the  question  of  the 
proper  ''audience"  by  which  their  "prurient  interest" 
appeal  should  be  judged. 

The  words  of  §  1461,  "obscene,  lewd,  lascivious,  inde- 
cent, filthy  or  vile,"  connote  something  that  is  portrayed 
in  a  manner  so  offensive  as  to  make  it  unacceptable  under 
current  community  mores.    While  in  common  usage  the 
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words  have  dififerent  shades  of  meaning,*  the  statute  since 
its  inception  has  always  been  taken  as  aimed  at  obnox- 
iously debasing  portrayals  of  sex/  Although  the  statute 
condemns  such  material  irrespective  of  the  effect  it  may 

*The  words  of  the  statute  are  defined  in  Webster's  New  Inter- 
national Dictionary  (unabridged,  2d  ed.,  1956)  as  follows: 
obscene 

"1.  Offensive  to  taste;  foul;  loathsome;  disgusting. 

"2.  a  Offensive  to  chastity  of  mind  or  to  modesty;  expressing  or 
presenting  to  the  mind  or  view  something  that  delicacy,  purity,  and 
decency  forbid  to  be  exposed;  lewd;  indecent;  as,  obscene  language, 
dances,  images." 
leiod 

"4.  Lustful;   libidinous;    lascivious;   unchaste  .... 

"Syn.  —  Licentious,  lecherous,  dissolute,  sensual;  debauched,  im- 
pure; obscene,  salacious,  pornographic." 
lascivious 

"I.  Wanton;  lewd;  lustful. 

"Syn.  —  Licentious,  lecherous,  libidinous,  salacious." 
indecent 
"Not  decent;  specif.:  a  Unbecoming  or  unseemly ;  indecorous  .... 
"Sj^n.  —  Immodest,  impure;  gross,  obscene." 

filthy 

"1.  Defiled  with  filth,  whether  material  or  moral;  nasty;  disgust- 
ingly dirty;  polluting;  foul;  impure;  obscene. 

"Syn.  —  Squalid,  unclean,  gross,  licentious." 
vile 

"2.  Morally  contaminated;  befouled  by  or  as  if  by  sin;  morally 
base  or  impure;  wicked;  evil;  sinful  .... 

"3.  .  .  .  unclean;  filthy;  repulsive;  odious  .... 

"Syn.  —  Cheap  (despicable),  debased;  depraved;  corrupt,  sordid, 
vicious;  disgusting,  loathsome,  foul."  To  the  same  effect  see  Web- 
ster's New  International  Dictionary  (unabridged,  3d  ed.  1961). 

5  The  first  federal  statute  bearing  on  obscenity  was  the  Tariff  Act 
of  1842  which  forbade  the  importation  of  "indecent  and  obscene"  pic- 
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have  upon  those  into  whose  hands  it  falls,  the  early  case  of 
United  States  v.  Bennett,  24  Fed.  Cas.  1093  (No.  14571), 
put  a  limiting  gloss  upon  the  statutory  language :  the  stat- 
ute reaches  only  indecent  material  which,  as  now  expressed 
in  Roth  V.  United  States,  supra,  at  489,  "taken  as  a  whole 
appeals  to  prurient  interest."  This  "efifect"  element, 
originally  cast  in  somewhat  diflferent  language  from  that 
of  Roth  (see  354  U.  S.,  at  487,  489),  was  taken  into  fed- 
eral obscenity  law  from  the  leading  English  case  of  Regina 
V.  Hicklin,  [1868]  L.  R.  3  Q.  B.  360,  of  which  a  distin- 
guished Australian  judge  has  given  the  following  illumi- 
nating analysis: 

"As  soon  as  one  reflects  that  the  word  'obscene,'  as 
an  ordinary  English  word,  has  nothing  to  do  with 
corrupting  or  depraving  susceptible  people,  and  that 
it  is  used  to  describe  things  which  are  offensive  to 
current  standards  of  decency  and  not  things  which 
may  induce  to  sinful  thoughts,  it  becomes  plain,  I 
think,  that  Cockbum,  C.  J.,  in  ...  fi.  v.  Hicklin  .  .  . 

tonal  matter  and  authorized  confiscation.  5  Stat.  566-567.  In  1865 
the  Congress  passed  the  first  Postal  Act  touching  on  the  mailing  of 
obscene  matter,  making  it  a  crime  to  deposit  an  "obscene  book  .  .  . 
or  other  publication  of  a  vulgar  and  indecent  character"  in  the  mails. 
13  Stat.  507.  The  reenactment  of  the  1865  Act  in  the  codification  of 
the  postal  laws  in  1872  did  not  change  the  several  adjectives  describing 
the  objectionable  matter.  17  Stat.  302.  The  Comstock  Act,  17  Stat. 
598,  added  the  descriptive  terms  "lewd"  and  "lascivious"  so  that  the 
proscription  then  included  any  "obscene,  lewd,  or  lascivious  book  .  .  . 
or  other  publication  of  an  indecent  character,"  but  this  Court  in 
Swearingen  v.  United  States,  161  U.  S.  446,  450,  held  that  the  words 
"obscene,  lewd  or  lascivious"  described  a  single  offense.  In  1909  the 
phrase  "and  every  filthy"  as  well  as  the  word  "vile"  were  included  in 
the  provisions  of  the  Comstock  Act,  35  Stat.  1129.  In  1955  the  words 
were  arranged  in  their  present  order.  69  Stat.  183.  The  Court  of 
Appeals  for  the  First  Circuit  noted  that  the  words  "indecent,  filthy 
or  vile"  are  limited  in  their  meaning  by  the  preceding  words  "obscene, 
lewd,  lascivious,"  and  that  all  have  reference  to  matters  of  sex. 
Flying  Eagle  Publications,  Inc.  v.  United  States,  273  F.  2d  799,  803. 
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was  not  propounding  a  logical  definition  of  the  word 
'obscene/  but  was  merely  explaining  that  particular 
characteristic  which  was  necessary  to  bring  an 
obscene  publication  within  the  law  relating  to 
obscene  libel.  [•]  The  tendency  to  deprave  is  not  the 
characteristic  which  makes  a  publication  obscene  but 
is  the  characteristic  which  makes  an  obscene  publi- 
cation criminal.  It  is  at  once  an  essential  element 
in  the  crime  and  the  justification  for  the  interven- 
tion of  the  conmion  law.  But  it  is  not  the  whole  and 
sole  test  of  what  constitutes  an  obscene  libel.  There 
is  no  obscene  libel  unless  what  is  published  is  both 
offensive  according  to  current  standards  of  decency 
and  calculated  or  likely  to  have  the  effect  described 
in  R.  V.  Hicklin  ...."'  Regina  v.  Close,  [1948] 
Vict.  L.  R.  445,  463,  Judgment  of  FuUagar,  J. 
(Emphasis  in  original.) 

The  thoughtful  studies  of  the  American  Law  Institute 
reflect  the  same  twofold  concept  of  obscenity.  Its 
earlier  draft  of  a  Model  Penal  Code  contains  the  follow- 
ing definition  of  "obscene":  "A  thing  is  obscene  if, 
considered  as  a  whole,  its  predominant  appeal  is  to 


«  "Obscene  libel"  in  English  usage  simply  means  obscene  material, 
being  derived  from  libellus,  "little  book."  See  St.  John-Stevas, 
Obscenity  and  the  Law,  24. 

'  The  passage  referred  to  in  Regina  v.  Hicklin  was  the  following:  "I 
think  the  test  of  obscenity  is  this,  whether  the  tendency  of  the  matter 
charged  as  obscenity  is  to  deprave  and  corrupt  those  whose  minds  are 
open  to  such  immoral  influences,  and  into  whose  hands  a  publication 
of  this  sort  may  faU.  Now,  with  regard  to  this  work,  it  is  quite 
certain  that  it  would  suggest  to  the  minds  of  the  young  of  either 
sex,  or  even  to  persons  of  more  advanced  years,  thoughts  of  a  most 
impure  and  libidinous  character."     [1868]  L.  R.  3  Q.  B.,  at  371. 

The  quotations  from  Regina  v.  Close  and  the  Hicklin  case  are  not 
intended  to  signify  our  approval  of  either  the  "tendency  to  deprave" 
or  "sexual  thoughts"  test,  but  only  to  emphasize  the  two  elements  in 
the  legal  definition  of  "obscene." 
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prurient  interest  .  .  ,  and  if  it  goes  substantially  beyond 
customary  limits  of  candor  in  description  or  representa- 
tion of  sudi  matters/'  A.  L,  I*,  Model  Penal  Code, 
Tent.  Draft  No.  6  (1957),  1 207.10  (2).  (Emphasis 
added.)  The  same  organization's  currently  proposed 
definition  reads:  "Material  is  obscene  if.  considered  as  a 
whole,  its  predominant  appeal  is  to  prurient  interest  .  .  . 
and  if  in  addition  it  goes  substantially  beyond  customary 
limits  of  candor  in  describing  or  representing  such  mat- 
ters,'* A.  L.  L,  Model  Penal  Code,  Proposed  Official 
Draft  (May  4,  1962),  |  251,4  (1).     (Emphasis  added.)  ' 

Obscenity  under  the  federal  statute  thus  requires 
proof  of  two  distinct  elements:  (1)  patent  offensiveness; 
and  (2)  '^prurient  interest"  appeal.  Both  must  conjoin 
before  challenged  material  can  be  found  "obscene''  under 
§  1461.  In  most  obscenity  cases,  to  be  sure,  the  two  ele- 
ments tend  to  coalesce,  for  that  which  is  patently  offensive 
will  also  usually  carry  the  requisite  "prurient  inter- 
est** appeal.  It  is  only  in  the  unusual  instance  where,  as 
here,  the  "prurient  interest"  appeal  of  the  material  is 
found  limited  to  a  particular  class  of  persons  that  occasion 
arises  for  a  truly  independent  inquiry  into  the  question 
whether  or  not  the  material  is  patently  offensive. 

The  Court  of  Appeals  was  mistaken  in  considering  that 
Roth  made  '^prurient  interest"  appeal  the  sole  test  of 
obscenity.^    Reading  that  case  as  dispensing  with  the 


•This  definitioii  was  approved  by  the  Institute,  as  part  of  the 
"Proposed  Official  Draft/'  at  its  annual  meeting  in  Washington,  D.  C, 
in  May  1962. 

*  It  is  also  evident  that  the  Judicial  Officer  of  the  Post  Office 
Department  and  lis  counsel  entertained  the  same  mistaken  view  of 
Roth,  The  Report  of  the  Judicial  Officer  did  not  address  if^f 
directly  to  the  inherent  indecency  a^ect  of  the  maga^ine^,  except  to 
the  e3ctent  that  such  factor  was  tangentiajly  involved  in  the  findings 
already  ^mmarized  (supra,  p.  4Sl).  The  same  is  true  of  the  expert 
testimony  adduced  by  government  counsel  at  the  administrative 
bearing. 
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requisite  of  patently  offensive  portrayal  would  be  not 
only  inconsistent  with  §  1461  and  its  common-law  back- 
ground, but  out  of  keeping  with  Roth's  evident  purpose 
to  tighten  obscenity  standards.  The  Court  there  both 
rejected  the  "isolated  excerpt'  and  ''particularly  suscep- 
tible persons"  tests  of  the  Hicklin  case,  354  U,  S.,  at  4S8- 
489,  and  was  at  pains  to  point  out  that  not  all  portrayals 
of  sex  could  be  reached  by  obscenity  laws  but  only  those 
treating  that  subject  '*in  a  manner  appealing  to  pru- 
rient interest/'  354  U.  S.,  at  487,  That,  of  course,  was 
but  a  compendious  way  of  embracing  in  the  obscenity 
standard  both  the  concept  of  patent  offensiveness,  mani- 
fested by  the  terms  of  §  1461  itself,  and  the  element  of  the 
likely  corruptive  effect  of  the  challenged  material,  brought 
into  federal  law  via  Regina  v.  Hicklin. 

To  consider  that  the  "obscenity**  exception  in  "the  area 
of  constitutionally  protected  speech  or  press/'  Roth,  at 
485,  does  not  require  any  determination  as  to  the  patent 
offensiveness  vel  non  of  the  material  itself  might  well  put 
the  American  public  in  jeopardy  of  being  denied  access 
to  many  worthwhile  works  in  literature,  science,  or  art. 
For  one  would  not  have  to  travel  far  even  among  the 
acknowledged  masterpieces  in  any  of  these  fields  to  find 
works  whose  "dominant  theme"  might,  not  beyond  rea- 
son, be  claimed  to  appeal  to  the  "prurient  interest"  of  the 
reader  or  observer.  We  decline  to  attribute  to  Congress 
any  such  quixotic  and  deadening  purpose  as  would  bar 
from  the  mails  all  material,  not  patently  offensive, 
which  stimulates  impure  desires  relating  to  sex.  Indeed 
such  a  construction  of  §  1461  would  doubtless  encounter 
constitutional  barriers.  Roth,  at  487-489,  Consequently 
we  consider  the  power  exercised  by  Congress  in  enacting 
§  1461  as  no  more  embracing  than  the  interdiction  of 
"obscenity''  as  it  had  theretofore  been  understood.  It  is 
only  material  whose  indecency  is  self -demonstrating  and 
which,  from  tlie  standpoint  of  its  effect^  may  be  said 
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predominantly  to  appeal  to  the  prurient  interest  that 
Congress  has  chosen  to  bar  from  the  mails  by  the  foroe  of 
§  146L 

We  come  then  to  what  we  consider  the  dispositive 
question  on  this  phase  of  the  case.  Are  these  magazines 
oflfensive  on  their  face?  Whether  this  question  be 
deemed  one  of  fact  or  of  mixed  fact  and  law,  see  Lock- 
hart  and  McClure,  Censorship  of  Obscenity:  The  Develop- 
ing Constitutional  Standards,  45  Minn.  L,  Rev,  5,  114- 
115  (I960),  we  see  no  need  of  remanding  the  case  for 
initial  consideration  by  the  Post  Office  Department  or  the 
Court  of  Appeals  of  this  missing  factor  in  their  determina- 
tions. That  issue,  involving  factual  matters  entangled  in 
a  constitutional  claim,  see  Grove  Press,  Inc.,  v.  Christen- 
berry,  276  F,  2d  433,  436,  is  ultimately  one  for  this  Court. 
The  relevant  materials  being  before  us,  we  determine  the 
issue  for  ourselves. 

There  must  first  be  decided  the  relevant  '*comm unity*' 
in  terms  of  whose  standards  of  decency  the  issue  must  be 
judged.  We  think  that  the  proper  test  under  this  federal 
statute,  reaching  as  it  does  to  all  parts  of  the  United  States 
whose  population  reflects  many  different  ethnic  and  cul- 
tural backgrounds,  is  a  national  standard  of  decency.  We 
need  not  decide  whether  Congress  could  constitutionally 
prescribe  a  lesser  geographical  framework  for  judging  this 
issue  *"  which  would  not  have  the  intolerable  consequence 
of  denying  some  sections  of  the  country  access  to  mate- 
rial, there  deemed  acceptable,  which  in  others  might  be 
considered  offensive  to  prevaihng  community  standards 
of  decency,     Cf.  Butler  v.  Michigan,  362  U,  S.  380. 

As  regards  the  standard  for  judging  the  element  of 
"indecency,**  the  Roth  case  gives  little  guidance  beyond 


^0  The  J95S  amendments  to  18  U,  S.  C.  §  1461,  ?2  Stat.  962,  author- 
izing criminal  prosecution  at  the  pbce  of  delivery  evmce  no  purpo^ 
to  mal£e  the  standard  less  than  national. 
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indicating  that  the  standard  is  a  constitutional  one  which, 
as  with  "prurient  interest,"  requires  taking  the  challenged 
material  "as  a  whole."  Roth,  at  489.  Being  ultimately 
concerned  only  with  the  question  whether  the  First 
and  Fourteenth  Amendments  protect  material  that  is 
admittedly  obscene,"  the  Court  there  had  no  occasion  to 
explore  the  application  of  a  particular  obscenity  standard. 
At  least  one  important  state  court  and  some  authoritative 
commentators  have  considered  Roth  and  subsequent 
cases  "  to  indicate  that  only  "hard-core"  pornography  can 
constitutionally  be  reached  under  this  or  similar  state 
obscenity  statutes.  See  People  v.  Richmond  County 
News,  Inc.,  9  N.  Y.  2d  578, 175  N.  E.  2d  681 ;  Lockhart  and 
McClure,  supra,  at  58-60.  Whether  "hard-core"  por- 
nography, or  something  less,  be  the  proper  test,  we  need 
go  no  further  in  the  present  case  than  to  hold  that  the 
magazines  in  question,  taken  as  a  whole,  cannot,  under 
any  permissible  constitutional  standard,  be  deemed  to  be 
beyond  the  pale  of  contemporary  notions  of  rudimentary 
decency. 

We  cannot  accept  in  full  the  Government's  description 
of  these  magazines  which,  contrary  to  Roth  (354  U.  S., 
at  488-489),  tends  to  emphasize  and  in  some  respects 
overdraw  certain  features  in  several  of  the  photographs, 
at  the  expense  of  what  the  magazines  fairly  taken  as  a 
whole  depict."    Our  own  independent  examination  of 


^^  No  issue  was  presented  in  Roth  as  to  the  obscenity  of  any  of  the 
materials  involved.    354  U.  S.,  at  481,  n.  8. 

*2  See  cases  cited,  injray  p.  490. 

"  **The  magazines  contained  little  textual  material,  with  pictures  of 
male  models  dominating  almost  every  page  ....  The  typical  page 
consisted  of  a  photograph,  with  the  name  of  the  model  and  the 
photographer  and  occasional  references  to  the  model's  age  (usually 
under  26),  color  of  eyes,  physical  dimensions  and  occupation.  The 
magazines  contained  little,  either  in  text  or  pictures,  that  could  be 
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the  magazines  leads  us  to  conclude  that  the  most  that 
can  be  said  of  them  is  that  they  are  dismally  unpleasant, 
uncouth,  and  tawdry.  But  this  is  not  enough  to  make 
them  "obscene/^  Divorced  from  their  "prurient  interest" 
appeal  to  the  unfortunate  persons  whose  patronage  they 
were  aimed  at  capturing  (a  separate  issue),  these  por- 
trayals of  the  male  nude  cannot  fairly  be  regarded  as 
more  objectionable  than  many  portrayals  of  the  female 
nude  that  society  tolerates.  Of  course  not  every  portrayal 
of  male  or  female  nudity  is  obscene.  See  Parmelee  v. 
United  States,  72  App.  D.  C,  203.  206-208,  113  F,  2d  729, 
732-734;  Sunshine  Book  Co.  v.  Summerfield.  355  U.  S. 
372;  Af  ounce  v.  United  States,  355  U.  S,  180,  Were  we  to 
hold  that  these  magazines,  although  they  do  not  transcend 
the  prevailing  bounds  of  decency,  may  be  denied  access  to 
the  mails  by  such  undifferentiated  legislation  as  that 
before  us,  we  w^ould  be  ignoring  the  admonition  that  "the 
door  .  .  *  into  this  area  [the  First  Amendment]  cannot 
be  left  ajar;  it  must  be  kept  tightly  closed  and  opened 


considered  ae  relating  in  any  way  to  weight  lifting,  muscle  building 
or  physical  culture  ,  ,  .  , 

"Mmiy  of  the  pliotographs  were  of  nude  male  models,  usually  posed 
with  some  object  in  front  of  their  genitalg  .  .  ,  ;  a  number  were  of 
nude  or  partially  nude  males  with  emphasis  on  their  bare  but- 
tocks ....  Although  none  of  the  pictures  directly  exposed  the 
model's  genitals,  some  showed  his  pubic  hair  and  others  suggested 
what  appeared  to  be  a  semi-erect  penis  .  .  .  ;  others  showed  male 
models  reclining  with  their  legs  (and  sometimes  their  anns  as  well) 
spread  wHde  apart  ,  .  ,  ,  Many  of  the  pictures  showed  modeli  wear- 
ing only  loin  cloths,  *V  gowTis,*  or  posing  straps  *  .,  ;  some  showed 
the  model  apparently  removing  his  clothing  ,  .  .  ,  Two  of  the  magn- 
lines  had  pictures  of  pairs  of  models  posed  together  suggestively  . . , . 

"Each  of  the  magazines  confined  photographs  of  models  with 
swords  or  other  long  pointed  objects  ,  .  .  .  The  magazines  also  con- 
tained photographs  of  virtually  nude  models  wearing  only  shoes,  boots, 
helmets  or  leather  jackets  .  .  .  .  Tiiere  were  also  pictures  of  models 
posed  with  chains  or  of  one  model  beating  another  while  a  third  held 
his  face  in  his  hands  as  if  weeping  .  ,  .  ;" 
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only  the  slightest  crack  necessary  to  prevent  encroach- 
ment upon  more  important  interests"  (footnote  omitted). 
Roth,  at  488.^* 

We  conclude  that  the  administrative  ruling  respecting 
nonmailability  is  improvident  insofar  as  it  depends  on  a 
determination  that  tJiese  magazines  are  obscene. 

II. 

There  remains  the  question  of  the  advertising.  It  is 
not  contended  that  the  petitioners  held  themselves  out 
as  purveyors  of  obscene  material,  or  that  the  advertise- 
ments, as  distinguished  from  the  other  contents  of  the 
magazines,  were  obscene  on  their  own  account.  The 
advertisements  were  all  by  independent  third-party  pho- 
tographers. And,  neither  with  respect  to  the  advertise- 
ments nor  the  magazines  themselves,  do  we  understand 
the  Government  to  suggest  that  the  "advertising"  provi- 
sions of  §  1461  are  violated  if  the  mailed  material  merely 
"gives  the  leer  that  promises  the  customer  some  obscene 
pictures."  United  States  v.  Homick,  229  F.  2d  120,  121. 
Such  an  approach  to  the  statute  could  not  withstand  the 
underlying  precepts  of  Roth.  See  Poss  v.  Christenberry, 
179  F.  Supp.  411, 415 ;  cf .  United  States  v.  Schillaci,  166  F. 
Supp.  303,  306.  The  claim  on  this  branch  of  the  case 
rests,  then,  on  the  fact  that  some  of  the  third-party  adver- 
tisers were  found  in  possession  of  what  undoubtedly  may 
be  regarded  as  "hard-core"  photographs,"  and  that  postal 

**  Since  Congress  has  sought  to  bar  from  the  mails  only  material 
that  is  "obscene,  lewd,  lascivious,  indecent,  filthy  or  vile,"  and  it  is 
within  this  statutory  framework  that  we  must  judge  the  materials 
before  us,  we  need  not  consider  whether  these  magazines  could  con- 
stitutionally be  reached  under  "a  statute  narrowly  drawn  to  define 
and  punish  specific  conduct  as  constituting  a  clear  and  present  dan- 
ger."   Cantwell  v.  Connecticut,  310  U.  S.  296,  311. 

"  A  number  of  such  photographs  were  seized  by  the  police,  possess- 
ing search  or  arrest  warrants,  but  knowledge  that  these  advertisers 
were  selling,  or  would  sell,  such  photographs  was  never  brought  home 
to  any  of  these  petitioners. 
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officials,  although  not  obtaining  the  names  of  the  adver- 
tisers from  the  lists  in  petitioners'  magazines,  received 
somewhat  less  offensive  material  through  the  mails  from 
certain  studios  which  were  advertising  in  petitioners* 
magazines. 

A  question  of  law  must  first  be  dealt  with.  Should  the 
"obscene-advertising"  proscription  of  I  1461  be  construed 
as  not  requiring  proof  that  the  publisher  kneiv  that  at 
least  some  of  his  advertisers  were  offering  to  sell  obscene 
material?  In  other  words,  although  the  criminal  provi- 
sions of  §  1461  do  require  scienter  (note  1,  supra),  can  the 
Post  Office  Department  in  civil  proceedings  under  that 
section  escape  with  a  lesser  burden  of  proof?  We  are 
constrained  to  a  negative  answer*  First,  Congress  has 
required  scienter  in  respect  of  one  indicted  for  mailing 
material  proscribed  by  the  statute.  In  the  constitutional 
climate  in  which  this  statute  finds  itself,  we  should  hesi- 
tate to  attribute  to  Congress  a  purpose  to  render  a  pub- 
lisher civilly  responsible  for  the  innocuous  advertisement! 
of  the  materials  of  others,  in  the  absence  of  any  showing 
that  he  knew  that  the  character  of  such  materials  was 
offensive.  And  with  no  express  grant  of  authority  to  the 
Post  Office  Department  to  keep  obscene  matter  from  the 
mails  {see  note  2,  supra),  we  should  be  slow  to  accept 
the  suggestion  that  an  element  of  proof  expressly  required 
in  a  criminal  proceeding  may  be  omitted  in  an  altogether 
parallel  civil  proceeding.  Second,  this  Court's  ground  of 
decision  in  Smith  v.  California,  361  U.  S.  147,  indicates 
that  a  substantial  constitutional  question  would  arise 
were  we  to  construe  §  1461  as  not  requiring  proof  of 
scienter  in  civil  proceedings.  For  the  power  of  the  Post 
Office  to  bar  a  magazine  from  the  mails,  if  exercised  with- 
out proof  of  the  publisher's  knowledge  of  the  character 
of  the  advertisements  included  in  the  magazine,  would  as 
effectively  "impose  a  severe  limitation  on  the  public's 
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access  to  constitutionally  protected  matter/'  361  U.  S.,  at 
153,  as  would  a  state  obscenity  statute  which  makes 
criminal  the  possession  of  obscene  material  without  proof 
of  scienter.  Since  publishers  cannot  practicably  be 
expected  to  investigate  each  of  their  advertisers,  and  since 
the  economic  consequences  of  an  order  barring  even  a 
single  issue  of  a  periodical  from  the  mails  might  entail 
heavy  financial  sacrifice,  a  magazine  publisher  might 
refrain  from  accepting  advertisements  from  those  whose 
own  materials  could  conceivably  be  deemed  objectionable 
by  the  Post  Office  Department.  This  would  deprive  such 
materials,  which  might  otherwise  be  entitled  to  constitu- 
tional protection,  of  a  legitimate  and  recognized  avenue 
of  access  to  the  public.  To  be  sure,  the  Court  found  it 
unnecessary  in  Smith  to  deUneate  the  scope  of  scienter 
which  would  satisfy  the  Fourteenth  Amendment.  Yet  it 
may  safely  be  said  that  a  federal  statute  which,  as  we 
construe  it,  requires  the  presence  of  that  element  is  not 
satisfied,  as  the  Government  suggests  it  might  be,  merely 
by  showing  that  a  defendant  did  not  make  a  ''good  faith 
effort"  to  ascertain  the  character  of  his  advertiser's 
materials. 

On  these  premises  we  turn  to  the  record  in  this  case. 
Although  postal  officials  had  informed  petitioners'  presi- 
dent, Womack,  that  their  Department  was  prosecuting 
several  of  his  advertisers  for  sending  obscene  matter 
through  the  mails,  there  is  no  evidence  that  any  of  this 
material  was  shown  to  him.  He  thus  was  afforded  no 
opportunity  to  judge  for  himself  as  to  its  alleged  obscen- 
ity. Contrariwise,  one  of  the  government  witnesses  at 
the  administrative  hearing  admitted  that  the  petitioners 
had  deleted  the  advertisements  of  several  photographic 
studios  after  being  informed  by  the  Post  Office  that  the 
proprietors  had  been  convicted  of  mailing  obscene  mate- 
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riaL'*  The  record  reveals  that  none  of  the  postal  officials 
who  received  allegedly  obscene  matter  from  some  of  the 
advertisers  obtained  their  names  from  petitioners'  maga- 
zines; this  material  was  received  as  a  result  of  inde- 
pendent test  checks.  Nor  on  the  record  before  us  can 
petitioners  be  linked  with  the  material  seized  by  the 
police.  Note  15,  mpra.  The  only  such  asserted  con- 
nection— that  "hard  core''  matter  was  seized  at  the  studio 
of  one  of  petitioners*  advertisers — ^falls  short  of  an  ade- 
quate showing  that  petitioners  knew  that  the  advertiser 
was  offering  for  sale  obscene  matter.  Womack's  own 
conviction  for  sending  obscene  material  through  the 
mails,  Womack  v.  United  States,  111  U,  S.  App.  D.  C.  8» 
294  F,  2d  204,  is  remote  from  proof  of  like  conduct  on 
the  part  of  the  advertisers*  At  that  time  he  was  acting 
as  president  of  another  studio;  the  vendee  of  the  mate- 
rial, while  an  advertiser  in  petitioners'  magazines,  had 
closed  his  own  studio  before  the  present  issues  were  pub- 
lished. Finally,  the  general  testimony  by  one  postal 
inspector  to  the  effect  that  in  his  experience  advertisers 
of  this  character,  after  first  leading  their  customers  on 
with  borderhne  material,  usually  followed  up  with 
"hard-core"  matter,  can  hardly  be  deemed  of  probative 
significance  on  the  issue  at  hand. 

At  best  the  Government's  proof  showed  no  more  than 
that  petitioners  w^ere  chargeable  with  knowledge  that 
these  advertisers  were  offering  photographs  of  the  same 
character »  and  with  the  same  purposes,  as  those  reflected 


**  Grecian  Guild  Pictorial  carried  a  BoHce  that  it  '*doea  not  know- 
ingly use  the  work  of  any  studio  which  takes  or  sells  nude,  undraped 
front  or  side  view  photographs.  The  pliotographers  listed  above 
do  not  offer  such  photographs/'  To  be  sure  this  magaisine,  as  did 
the  others,  also  carried  a  notittion  that  the  publisher  was  familiar 
with  the  work  of  the  advertisers  and  ui^ed  the  reader  to  suppori 
tltem;  but  this  cannot  weU  be  taken  bs  an  admission  of  knowledge  that 
the  advertisers'  works  were  obscene. 
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in  their  own  magazines.    This  is  not  enough  to  satisfy 
the  Government's  burden  of  proof  on  this  score." 

In  conclusion,  nothing  in  this  opinion  of  course 
remotely  implies  approval  of  the  type  of  magazines  pub- 
lished by  these  petitioners,  still  less  of  the  sordid  motives 
which  prompted  their  publication.  All  we  decide  is  that 
on  this  record  these  particular  magazines  are  not  subject 
to  repression  under  §  1461.  Reversed. 

Mr.  Justice  Black  concurs  in  the  result. 

Mr.  Justice  Franblfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Brennan,  with  whom  The  Chief  Justice 
and  Mr.  Justice  Douglas  join,  concurring  in  the  reversal. 

I  agree  that  the  judgment  below  must  be  reversed, 
though  for  a  reason  diflferent  from  my  Brother  Harlan's. 
This  is  the  first  occasion  on  which  the  Court  has  given 

*^  We  do  not  think  it  would  be  appropriate  at  this  late  stage  to 
remand  the  case  for  further  proceedings  on  the  issue  of  scienter. 
Although  suggesting  that  ''[it]  is  arguable"  that  scienter  is  not  a 
necessary  element  under  this  part  of  the  statute,  the  Government 
undertakes  to  defend  this  aspect  of  the  judgment  primarily  on  the 
premise  that  it  was.  The  record  shows  that  at  the  administrative 
hearing  government  counsel  sought  to  fasten  the  petitioners  with 
knowledge  that  the  third-party  advertisers  were  selling  "obscene" 
material.  The  Judicial  Officer  indeed  rejected  the  petitioners'  pro- 
posed findings  that  "the  publishers  of  each  of  the  magazines  in 
evidence  .  .  .  had  no  personal  knowledge  of  the  material  sold  by  the 
advertisers  .  .  .  ."  To  be  sure,  the  record  does  not  disclose  whether 
this  was  because  "knowledge"  was  deemed  proved  rather  than  that 
such  element  was  not  considered  relevant.  But  on  the  cross  motions 
for  sununary  judgment,  based  upon  the  administrative  record,  the 
Government  did  not  undertake  to  controvert  petitioners'  allegations 
that  scienter  was  a  necessary  element  under  this  part  of  the  statute. 
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plenary  review  *  to  a  Post  Office  Department  order  hold- 
ing matter  "nonmailable^^  because  obscene. 

Petitioners^  publishers  of  certain  magazines,  employ  the 
mails  in  the  distribution  of  about  half  of  their  claimed 
circulation  of  25,000,  On  March  25,  1960,  petitioners 
deposited  405  copies  of  their  publications  for  transmission 
as  second  class  mail  from  Alexandria,  Virginia,  to  Chi- 
cago. However,  the  Alexandria  postmaster,  acting,  appar- 
ently without  notice  to  petitioners,  on  his  belief  that  the 
magazines  might  be  obscene  and  therefore  '^nonmailable" 
under  18  U.  S.  C,  §  1461,  withheld  delivery  and  forwarded 
samples  to  the  General  Counsel  of  the  Post  Office  Depart- 
ment. On  April  5  and  7  that  official  notified  petitioners 
not  only  that  the  magazines  were  being  withheld  from 
delivery  because  of  his  opinion  that  they  were  nonmail- 
able, but  also  that  no  formal  hearing  would  be  held  since 
an  insufficient  monetary  value  was  involved*  Shortly 
thereafter,  on  April  11,  1960,  petitioners  requested  a  Post 
Office  hearing,  and  also  sought  injunctive  relief  in  the 
District  Court  for  the  District  of  Columbia  against  this 
stoppage  of  their  mailing.  On  the  same  day  the  Post 
Office  Judicial  Officer  reversed  the  General  Counsel  and 
ordered  a  hearing,  and  thereafter  the  District  Court 
refused  temporary  relief.  On  April  21,  after  pleadings 
had  been  filed,  the  hearing  was  begun  before  the  Judicial 
Officer,  On  April  25  petitioners'  injunction  suit  was  dis- 
missed on  the  condition  that  they  might  seek  further 
relief  if  final  administrative  action  was  not  forthcoming 
by  April  28.  On  April  28,  one  month  and  three  days 
after  the  mailing,  the  Judicial  Officer  handed  down  his 
opinion  holding  the  magazines  obscene  and  nonmailable, 
thus  opening  petitioners'  way  into  court. 

On  May  13,  petitioners  filed  the  complaint  now  before 
us,  alleging  that  the  magazines  were  not  obscene,  that 


^One,  !nc.,  v.  Oksen,  355  U.  S.  371,  and  Sumhine  Book  Co.  v 
Summerfietd,  35o  U.  8. 372,  were  decided  summarily  without  argument. 
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respondent's  action  in  withholding  them  from  the  mails 
was  "unlawful  and  inequitable  .  .  .  calculated  ...  to 
censor  and  harass  plaintiffs  and  ...  a  prior  restraint 
designed  to  deprive  the  plaintiffs  of  their  rights  under 
the  First  Amendment  .  .  .  /'  and  requesting  temporary 
and  permanent  injunctive  relief.  Petitioners  then  moved 
for  summary  judgment,  arguing,  inter  alia,  that  "the 
Post  Office  Department  held  a  time-consuming  hearing, 
the  product  of  which  was  an  Order  contrary  to  the  estab- 
lished law  of  the  United  States  ....  This  amounts  to 
the  most  obnoxious  and  unconstitutional  censorship.  The 
principal  effect  of  the  administrative  hearing  ...  is  to 
delay  action  of  this  Court.  .  .  .  Plaintiffs  assert  that 
the  Post  Office  has  conducted  an  ex  parte  administrative 
prior  restraint  treading  upon  an  area  of  constitutional 
sensitivity  apart  from  the  substantive  problems  of  deter- 
mining whether  or  not  the  magazines  are  obscene.  .  .  . 
Further,  plaintiffs  argue  that  the  entire  civil  procedure 
followed  by  the  Post  Office  based  upon  a  criminal  statute 
raises  doubts  of  constitutionality."  Respondent,  too, 
moved  for  sunmiary  judgment.  His  motion  was  granted 
and  the  complaint  dismissed  without  opinion.  The  Court 
of  Appeals  affirmed,  holding  the  magazines  obscene. 

In  addition  to  the  question  whether  the  particular  mat- 
ter is  obscene,  the  Post  Office  order  raises  insistent  ques- 
tions about  the  validity  of  the  whole  procedure  which 
gave  rise  to  it,  vital  to  the  orderly  development  of  this 
body  of  law  and  its  administration.  We  risk  erosion  of 
First  Amendment  liberties  unless  we  train  our  vigilance 
upon  the  methods  whereby  obscenity  is  condemned  no 
less  than  upon  the  standards  whereby  it  is  judged. 
Marcus  v.  Search  Warrant,  367  U.  S.  717;  Kingsley  Books, 
Inc.,  V.  Brovm,  354  U.  S.  436 ;  see  also  Smith  v.  California, 
361  U.  S.  147.  Questions  of  procedural  safeguards  loom 
large  in  the  wake  of  an  order  such  as  the  one  before  us. 
Among  them  are:   (a)  whether  Congress  can  close  the 
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mails  to  obscenity  by  any  means  other  than  prosecution 
of  its  sender;  (b)  whether  Congress,  if  it  can  authorise 
exclusion  of  mail,  can  provide  that  obscenity  be  deter- 
mined in  the  first  instance  in  any  forum  except  a  court, 
and  (c)  whether,  even  if  Congress  could  so  authorize 
administrative  censorship,  it  has  in  fact  conferred  upon 
postal  authorities  any  power  to  exclude  matter  from  the 
mails  upon  their  determination  of  its  obscene  character,* 
Lower  courts  and  judges  have  been  troubled  by  these 
questions,'  but  this  Court  has  not  had  occasion  to  decide 
them.  At  least  question  (c)  is  before  us  now/  It  sur- 
passes in  general  significance  even  the  important  issue 
of  the  standards  for  judging  this  materiars  "mailability/* 
Moreover,  dealing  with  the  case  on  this  ground  involves 
leas  constitutional  diflSculty  than  inheres  in  others.  The 
conclusion  that  the  Postmaster  General  is  acting  ultra 
vires  because  Congress  has  not  granted  the  power  which 


'  There  would  also  be  the  question,  if  (a),  (b)  and  (c)  were 
answered  affinnatively,  of  the  validity  of  the  particular  procedures 
that  the  Post  Office  has  employed, 

^  See,  €.  g.,  Grove  Press^  Inc.,  v.  Chmtev^rry,  175  F.  Supp.  488, 
495,  and  276  F.  2d  433,  435;  Sunshine  Book  Co.  v,  Summerfield,  lOl 
U.  S.  App.  D.  C.  358,  364-367,  249  F,  2d  114,  120-123  (dissentiiig 
opinion),  revfrsedp  see  supra,  n.  1.  And  cf.  Both  v.  Goldman,  172 
F.  2d  788,  79^795  (concurring  opinion) .  Compare  Stanard  v.  Oksm, 
74  S,  Ct-  768  (opinion  of  Mr.  Justice  Douglas),  Ole&en  v.  Stanard, 
227  F.  2d  785;  Sutnmerfidd  v,  Sumhine  Book  Co.,  95  U.  S,  App. 
D-  C.  169,  221  F.  2d  42. 

*  The  Government  argues  that  petitioners  "complain  generally  of 
'an  unconstitutional  prior  restraint/  ,  .  ,  without  specifying  [where] 
the  aaierted  vice  li^  ,  ,  ,  /'  Insofar  as  petitioners  challenge  the 
constitutionality  of  g  1461  if  read  to  impose  civil  restraints,  their  suit 
would  be  within  the  requirements  for  convening  a  three-judge  court 
under  2S  U.  S.  C.  §  2282,  and  therefore  that  claim  is  not  here*  But 
insofar  as  their  attack  is  grounded  upon  a  claim  that  §  1461  is  not  to 
he  construed  as  granting  censorial  power  to  the  Post  Office,  §22S2 
doee  not  apply. 
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he  here  asserts,  while  greatly  influenced  by  constitutional 
doubtSi  does  not  require  a  decision  as  to  whether  any 
establishment  of  administrative  censorship  could  be  con- 
stitutional Hannegan  v.  Esquire,  Inc.,  327  U,  S.  146; 
Kent  V,  Dulles,  357  U.  S.  116,^ 

Mr.  Justice  Holmes  has  said:  "The  United  States  may 
give  up  the  Post  Office  when  it  sees  fit,  but  w^hile  it  carries 
it  on  the  use  of  the  mails  is  almost  as  much  a  part  of  free 
speech  as  the  right  to  use  our  tongues,  and  it  would  take 
very  strong  language  to  convince  me  that  Congress  ever 
intended  to  give  such  a  practically  despotic  power  to  any 
one  man/'  Milwaukee  Publishing  Co.  v.  Burleson,  255 
U.  S.  407,  437  (dissenting  opinion). 


*  My  Brother  Hajilan  states  that  no  question  is  raised  as  to  the 
Post  Office  Department's  general  authority  under  18  U*  S.  C.  §  1461 
to  withhold  obseene  matter  from  the  mails.  The  Government  asserts 
only  that  at  the  administrative  level  the  petitioners  made  no  objection 
to  the  procedure.  The  Government  does  not  suggest  that  the  chal- 
lenge to  the  Post  Office's  power  to  act  at  all  had  to  be  made  before 
the  administrative  body.  That  challenge  presents  a  jurisdictional 
question  and  is  open  to  the  petitioners  even  if  not  initialjy  asserted  in 
the  agency  proceeding.  See  United  States  v.  L.  A.  Tucker  Truck 
Lines,  Inc.,  344  U.  S.  33^  38*  And  although  perhaps  not  artfully^  the 
petitioners  did  challenge  the  authority  of  the  Post  Office  in  the  Dis- 
trict Court.  In  their  motion  for  aummarj"  judgment  petitioners 
Mated:  "[P]laintiffs  argue  that  the  entire  civil  procetiure  followed 
by  the  Poet  Office  based  upon  a  criminal  statute  raises  doubts  of 
constitutionality.  The  fragile  foundation  on  which  the  Post  Office 
action  rests  must  be  kept  in  mind|  both  in  dealing  with  the  substan- 
tive obscenity  question  involved  and  in  determining  the  proper  scope 
of  judicial  review.  ,  ,  ,  There  is  lacking  here  the  kind  of  specific 
legislative  direction  to  the  administrative  agency  that  in  certain 
circumstances  justifies  judicial  deference  to  administrative  deter- 
minations.'* The  Court  of  Appeals  did  not  discuss  the  issue,  per- 
haps because  it  had  held  in  Sunshine  Book  Co.  w  Summerfieiiif 
mprUj  n,  3,  that  the  questioned  authority  eidets;  the  Government 
does  not  suggest  that  petitioners  failed  to  make  their  argument  there. 
And  in  this  Court,  petitioners  continue  their  attack  and  the  Govern- 
ment^ without  re^servation,  fully  defends  against  it. 
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Whether  Congress,  by  its  enactment  or  amendment  of 
18  U.  S-  C.  §  1461  (a  part  of  the  Criminal  Code),  has 
authorized  the  Postmaster  General  to  censor  obscenity, 
is  our  precise  question.  The  Government  relies  upon  no 
other  provision  to  support  the  constitutionally  question- 
able power  of  administrative  censorship  of  this  material 
That  power  is  inferred  from  the  declaration  that  every 
item  proscribed  in  §  1461  is  "nonmailable  matter  and  shall 
not  be  conveyed  in  the  mails  or  delivered  from  any  post 
office  or  by  any  letter  carrier."  Even  granting  that  these 
words  on  their  face  permit  a  construction  allowing  the 
Post  Office  the  power  it  asserts,  their  use  in  a  criminal 
statute,  their  legislative  history,  and  the  contrast  with 
the  words  and  history  of  other  provisions  dealing  with 
similar  problems,  raise  the  most  serious  doubt  that  so 
important  and  sensitive  a  power  was  granted  by  so  per- 
functory a  provision.  The  area  of  obscenity  is  honey- 
combed with  hazards  for  First  Amendment  guaranties, 
and  the  grave  constitutional  questions  which  would  be 
raised  by  the  grant  of  such  a  power  should  not  be  decided 
when  the  relevant  materials  are  so  ambiguous  as  to 
whether  any  such  grant  exists. 


The  origin  of  §  1461  is  briefly  told.'    It  was  the  tag 
end  of  a  bill  drawn  in  1865  to  meet  Post  Office  requests 


^  There  is  no  neod  to  consider  here  the  history  before  1865,  which 
wag  highlighted  by  the  rejection  by  Congress  in  1836,  langely  on 
constitutional  grounds,  of  President  Jackson^s  request  for  lef lalation 
to  suppress  mail  distribution  of  *'incendiar%"*'  abolitionist  literature. 
See  Rogers,  The  Postal  Power  of  Congress  (1916) ;  Deutsch,  Freedom 
of  the  Press  and  of  the  Mails,  36  Mich.  L.  Rev.  703  (I9m.  The 
1865  Senate  debates  referred  to  such  action  ns  the  kind  for  which 
power  should  be  withheld.  Cong-  Gbbe,  38th  Cong.,  2d  Sess.  661 
(1865).    The  Poet  OMee  oecasioiially  seized  allegedly  treasonable 
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for  various  administrative  changes.  Its  first  version 
read: 

"That  no  obscene  book,  pamphlet,  picture,  print,  or 
other  publication  of  a  vulgar  and  indecent  character, 
shall  be  admitted  into  the  mails  of  the  United  States  ; 
but  all  such  obscene  publications  deposited  in  or 
received  at  any  post  office,  or  discovered  in  the  mails, 
shall  be  seized  and  destroyed,  or  otherwise  disposed 
of,  as  the  Postmaster  General  shall  direct.  And  any 
person  or  persons  who  shall  deposit  or  cause  to  be 
deposited  in  any  post  office  or  branch  post  office  of 
the  United  States,  for  mailing  or  for  delivery,  an 
obscene  book,  pamphlet,  picture,  print,  or  other  pub- 
lication, knowing  the  same  to  be  of  a  vulgar  and 
indecent  character,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  being  duly  convicted  thereof,  shall, 
for  every  such  oflfense,  be  fined  not  more  than  $500, 
or  imprisoned  not  more  than  one  year,  or  both, 
according  to  the  circumstances  and  aggravations  of 
the  oflfense.** 

In  oflfering  this  proposal.  Chairman  CoUamer  of  the  Sen- 
ate Post  Office  Committee  took  pains  to  point  out  that 
it  "may  be  liable  to  some  objection.  ...  I  am  not  per- 
haps entirely  satisfied  with  it,"  and  Senator  Reverdy 


newspapers  despite  its  lack  of  authority.    See  H.  R.  Rep.  No.  51, 
37th  Cong.,  3d  Sess.,  pp.  3,  10  (1863). 

The  only  noncriminal  procedure  authorized  against  obscene  material 
before  1865  was  a  judicial  proceeding  for  imported  material's  forfei- 
ture. 5  Stat.  566;  see  United  States  v.  Three  Cases  of  Toys,  28  Fed. 
Cas.  112,  No.  16,499;  Anonymous,  1  Fed.  Cas.  1024,  No.  470.  For 
a  comprehensive  discussion  of  the  history  and  practice  of  censorship 
in  the  Post  Office  and  Bureau  of  Customs,  see  Paul  and  Schwartz, 
Federal  Censorship:  Obscenity  in  the  Mail  (1961),  and  Paul,  The 
Post  Office  and  Non-Mailability  of  Obscenity:  An  Historical  Note, 
8  U.  C.  L.  A.  L.  Rev.  44  (1961). 
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Johnson,  concerned  about  postmasters  breaking  seals, 
immediately  took  up  Chairman  Collamer's  suggestion 
that  only  the  penal  provision  be  adopted.  Chairman 
CoUamer,  agreeing  that  the  nonpenal  clause  ''might  be 
made  a  precedent  for  undertaking  to  give  [a  postmaster] 
a  sort  of  oenso!^hip  over  the  mails/'  said  he  would  be  as 
happy  if  it  were  dropped.  Senator  Johnson  then  moved 
to  strike  it:  ''[I]t  would  be  estabhshing  a  very  bad 
precedent  to  give  authority  to  postmasters  to  take  any- 
thing out  of  the  mail/-  He  acknowledged  that  much 
material  is  sent  uncovered,  but  thought  the  penal  pro- 
vision sufficient  to  meet  the  evil.  However,  Senator 
Sherman  observed: 

*'I  would  much  prefer,  if  the  Senator  would  be  satis- 
fiedj  with  simply  striking  out  the  second  clause  of 
the  first  [sentence]*  I  think  the  prohibition  against 
publications  of  this  character  going  into  the  mails 
ought  to  stand.  We  are  well  aware  that  many  of 
these  publications  are  sent  all  over  the  country  from 
the  city  of  New  York  with  the  names  of  the  parties 
sending  them  on  the  backs,  so  that  the  postmasters 
without  opening  the  mail  matter  may  know  that  it 
is  offensive  matter,  indecent  and  improper  to  be  car- 
ried in  the  public  mails*  I  think,  therefore,  the  legis- 
lative prohibition  against  carrying  such  matter  when 
it  is  known  to  the  postmasters  should  be  left.  Prob- 
ably the  second  clause  allowing  him  to  open  maO 
matter  should  be  struck  out  .  .  .  /' 

Senator  Johnson  acquiesced  and  the  biU  was  then  passed, 
reading: 

"That  no  obscene  book,  pamphlet,  picture,  print,  or 
other  publication  of  a  vulgar  and  indecent  character, 
shall  be  admitted  into  the  mails  of  the  United  States ; 
any  person  or  persons  .  *  ,  /'  Cong,  Globe,  38th 
Cong,,  2d  Sess.  660-661  (1865);  13  Stat.  507, 
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There  are  two  possible  constructions  of  §  1461  on  the 
basis  of  this  brief  Senate  discussion.  One  possibility  is 
that  short  of  breaking  seals/  the  postmasters  could  remove 
matter  which  they  thought  from  its  face  or  the  name  of 
its  sender  to  be  obscene.  The  second  construction  is  that 
postmasters  could  remove  matter  but  only  to  turn  it  over 
to  the  appropriate  authorities  as  the  proposed  subject  of 
a  criminal  prosecution — and  also  of  course  after  that 
material  had  been  determined,  in  a  criminal  trial  of  its 
sender,  to  be  obscene.  Support  for  this  second  construc- 
tion is  found  not  only  in  the  brief  1865  Senate  considera- 
tion itself  but  also  in  an  1888  statute  amending  §  1461, 
and  enacting  a  section  banning  material  with  obscene 
matter  on  its  face  and — unlike  §  1461— explicitly  provid- 
ing that  it  "shall  be  withdrawn  from  the  mails  under  such 
regulations  as  the  Postmaster-General  shall  prescribe/** 

The  1865  Senate  discussion  is  not  unambiguous,  but  I 
cannot  suppose  that  Senator  Johnson — who  had  already 
noted  his  awareness  that  much  obscene  material  was  dis- 
coverable witliout  breaking  seals,  and  even  so,  his  deter- 
mined opposition  to  its  being  stopped — would  have 
accepted  Senator  Sherman's  suggestion  had  he  understood 
it  to  mean  more  than  that  the  Post  OflBce  could  stop 
obviously  questionable  matter  for  the  purpose  of  trans- 
mitting it  to  prosecuting  authorities,  could  stop  matter 
already  held  obscene  if  it  were  sent  again,  and  could  inves- 
tigate matter  sent  by  persons  previously  convicted  and, 
if  the  matter  were  found  violative,  could  present  it  to 
the  prosecuting  authorities*     I  believe  this  is  the  correct 


^  Congress  in  1865  was  undoubtedly  against  any  power  in  the  Poat 
Office  to  break  eeak  (see  Cong,  Globe,  38th  Cong.,  2d  Sess.  660-661 ), 
and  23  years  later  made  this  ejcplicit  as  to  lirst  class  maiL  25  Btal. 
496—497.  But  even  that  was  a  prohibition  "out  of  abundant  caution** 
&fid  was  not  intended  to  imply  any  power  to  open  mail  of  other  classes. 
See  19  Cong.  Rec.  8189  (1888). 

*25  Stat.  496,  now  18  U.  S.  C.  1 1463. 
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construction  of  the  1865  enactment.  But  at  least  it  is 
arguably  correct,  and  necessary  if  we  are  to  avoid  the 
section *s  probable  constitutional  infirmity*  (see  New  v, 
Minnesota,  283  U-  S,  697;  Swnmerfield  v.  Sunshine  Book 
Co,,  95  U.  S.  App.  D.  C.  169,  221  F.  2d  42)  if  construed  as 
a  provision  allowing  the  Postmaster  General  to  exclude 
all  matter  sent  by  a  person  who  had  previously  sent  viola- 
tive matter.  Such  an  exclusion  by  attaint  could  not  be 
justified  by  the  "hoary  dogma  ,  ,  ,  that  the  use  of  the 
mails  is  a  privilege  on  which  the  Government  may  impose 
such  conditions  as  it  chooses^  [for  that]  has  long  since 
evaporated/'  Roth  v.  United  States,  354  U.  S.  476,  504 
(dissenting  opinion);  Hannegan  v.  Esquire,  /tic*,  327 
U.  S.,  at  156;  Speiser  v.  Randall,  357  U,  S.  513,  518. 

Subsequent  developments  concerning  the  removal  of 
matter  from  the  mails  reveal  a  nearly  contemporaneous 
strong  distaste  for  and  awareness  of  constitutional  doubts 
about  nonjudicial  censorship,  such  as  reflects  meaning- 
fully on  the  ambiguity  surrounding  §  1461*8  enactment. 
That  ambiguity  has  persisted  throughout  §  146rs  history 
of  amendment,  reconsideration,  and  codification.  In  the 
concurrent  history  of  Congress'  handling  of  related  prob- 
lems, there  has  been  in  each  instance  either  a  clear  grant 
of  power  to  the  Postmaster  General  or,  for  matters  as 
inextricably  intertwined  with  the  First  Amendment  as 
obscenity,  a  provision  for  judicial  rather  than  administra- 
tive process.  Nothing  is  found  to  suggest  that  one  should 
resolve  the  ambiguity  in  1865  to  find  a  grant  of  the  power 
of  administrative  censorship.  Compare  Lewis  Publishing 
Co.  V.  Morgan,  229  U.  S,  288,  311. 

In  1868,  in  considering  a  provision  making  it  unlawful 
to  deposit  letters  or  circulars  concerning  lotteries,  House 
Conferees  struck  a  Senate  proposal  which  would  have 

^Bee  Milwaukee  Publishing  Co.  V,  BuHtMon,  255  U.  S.  407,  423, 
429^30  (Braodeis,  J.,  dissentiof )« 
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authorized  postmasters  to  remove  from  the  mail  and 
deposit  in  dead  letter  offices  any  letters  or  circulars 
thought  to  concern  lotteries.  House  Postal  Conmiittee 
Chairman  Farnsworth  explained  "We  thought  that  was  a 
dangerous  power  to  confer  upon  postmasters,  and  there- 
fore we  have  stricken  it  out.  That  section  provides  that 
it  shall  be  unlawful  to  deposit  in  the  mails  .  .  .  which 
we  thought  would  be  a  wise  provision.  But  we  thought 
it  would  not  be  wise  to  give  postmasters  this  extraordinary 
power  to  be  exercised  upon  a  mere  suspicion."  Cong. 
Globe,  40th  Cong.,  2d  Sess.  4412  (1868).  Opmions  of 
the  Attorney  General  advising  as  to  the  postmasters' 
authority  under  this  lottery  provision  emphasized  the 
necessity  for  explicit  legislative  authorization  to  warrant 
removal  of  material  from  the  mails.  Those  opinions  cited 
examples  of  provisions  containing  such  express  authori- 
zation but,  significantly,  did  not  include  §  1461 — an 
important  omission  in  the  light  of  the  observation  of  the 
Attorney  General  that  aside  from  the  examples  he  gave 
"[ilf  there  are  other  provisions  permitting  a  detention  of 
letters  by  a  postmaster,  they  have  escaped  my  attention. 
It  is  believed  that,  at  least,  there  are  no  others  affecting 
the  subject  of  the  present  inquiry.**  Furthermore,  in 
describing  the  authorizations  he  did  find,  the  Attorney 
General  said:  "It  will  be  seen  that  none  of  these  authorize 
what  can  properly  be  called  a  'seizure*  of  any  suspected 
letters  by  a  postmaster,  because,  probably,  he  is  not 
deemed  the  proper  functionary  to  bring  to  trial  and 
punishment  those  violating  the  postal  laws/* " 

In  1872,  §  1461  was  amended  as  part  of  a  codification 
of  postal  legislation.  The  amendment  added  a  proscrip- 
tion against  the  mailing  of  "any  letter  upon  the  envelope 
of  which,  or  postal  card  upon  which  scurrilous  epithets 

»«  16  Op.  Atty.  Gen.  5,  6  (1878) ;  12  id.,  538  (1868) ;  and  see  12  id., 
399,  401  (1868). 
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may  have  been  written  or  printed,  or  disloyal  devices 
printed  or  engraved  .  .  .  J'  17  Stat.  302."  The  section 
was  further  revised  when  the  Comstock  Law  was  enacted 
in  1873.  17  Stat.  598.  That  statute  established  penal- 
ties for  dealing  in  or  in  any  way  publishing  obscenity  or 
any  article  of  an  immoral  nature  in  areas  under  federal 
jurisdiction,  expanded  the  list  of  items  not  to  be  mailed 
to  include  matter  intended  to  aid  the  procuring  of 
abortion,  and  banned  the  importation  of  all  such  items. 
When  the  bill  came  to  the  floor^  Senator  Caaserly  objected 
to  the  provision  allowing  customs  oflScers  to  seize  pro- 
hibited items:  "I  do  not  know  whether  it  can  be  left  to 
officers  of  the  custom-house  to  determine  with  safety  what 
kind  of  literature  or  what  sort  of  matter  is  to  be  admitted/' 
Cong.  Globe,  42d  Cong.,  3d  Sess.  1436  (1873).  The  bill 
was  accordingly  changed  to  authorize  customs  officers 
simply  to  detain  the  items,  and  then  proceed  in  a  federal 
court  to  condemn  them,  if  the  federal  judge  were  satis- 
fied that  they  must  be  condemned.  Id.,  at  1525.  There 
is  no  suggestion  that  customs  officers  were  thought  to  be 
less  trustworthy  than  postal  officers;  *'  this  insistence 
upon  judicial  proceedings  shows  plainly  the  (X)ngre8sional 
aversion  to  administrative  censorship. 

The  Comstock  bill  received  but  scant  and  hasty  consid- 
eration.** As  passed,  its  language  was  susceptible  of  a 
reading  which  would  fail  to  penalize  the  mailing  of 

*'  There  was  also  a  provision  that  any  material  '* which  may  be 
seised  or  detained  for  violation  of  law  shaU  be  returned  to  the  owner 
or  sender  of  the  same,  or  otherwise  disposed  of  as  the  Postmaster- 
General  may  direct/'  17  Stat.  323,  but  that  only  states  what  may 
be  done  with  material  which  may  be  seized  or  detained^  and  our  ques- 
tion is  whether  obscene  material — except  in  the  narrow  cireumetaiioes 
already  described — may  be  seissed  or  detained  at  alK  Compare  pp. 
611-512,  tnfra. 

^*  But  see  Caaserly's  eecond  statement,  id.,  at  1435,  which  was  a 
misunderBtanding  of  the  biJJ. 

**  See  Paul,  mpra,  n.  6,  at  51^7, 
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obscene  or  indecent  literature,  and  reach  only  actual 
abortifacients.  Closing  this  inadvertent  gap  was  the  sole 
purpose  ^*  of  an  1876  aniendment^  19  Stat.  90,  which  made 
several  language  changes;  among  them,  the  substitution 
of  the  words  of  which  the  Government  makes  so  much — 
"declared  to  be  non-raailable  matter,  [which]  shall  not 
be  conveyed  in  the  mails,  nor  delivered  from  any  post- 
office  nor  by  any  letter-carrier" — for  the  more  cursory 
** [which]  shall  [not]  be  carried  in  the  mail/'  Moreover, 
the  1876  discussion  evinces  the  understanding  that  the 
only  obscene  materials  removable  by  the  Post  Office  were 
those  which  were  to  be  submitted  as,  or  which  already 
had  been,  the  subject  of  a  criminal  prosecution.  The 
manager  of  the  amendment  assured  the  House:  "Nor,  sir, 
does  this  bill  give  any  right  to  any  postmaster  to  open 
or  to  interfere  with  anybody*s  maiL  It  is  like  anything 
else,  before  you  can  convict,  you  must  offer  and  make 
proof."  During  the  debate  a  different  speaker  said: 
"Whenever  a  jury  in  any  locality  in  the  country  shall  find 
that  a  paper  contains  matter  which  may  be  devoted  to 
a  purpose  which  they  deem  immoral — not  only  indecent, 
but  immoral — the  jury  may  convict  the  man  who  sends 


^*The  biUs  manager  in  the  House  said:  '*[T]he  proposed  bill  in 
no  mse  changes  the  law  as  it  now  is  except  to  provide  a  penalty  for 
the  circulation  of  obscene  hterature.  By  an  oversight  in  drafting  the 
original  section  the  penalty  apphes  only  to  the  di^osition  of  articles 
cireuliited  or  sold  for  tlie  purpose  of  procuring  abortion  or  prevent- 
ing conception.  Already  this  obscene  class  of  matter  spoken  of 
in  the  other  portion  of  the  section  is  prohibited  from  peussing  through 
the  mailS;  but  no  penalty  is  provided.  ...  [I]t  in  no  way  changes 
the  section  ajs  it  now  is.  It  makes  nothing  oon-mailable  that  is  not 
now^  non-mailable.  It  merely  pro\dd^  a  penalty,  .  »  ,**  4  Cong* 
Bee.  695  (1876), 

"Section  [1461]  is  perfected  by  the  bill  so  as  to  provide  a  compbte 
penalty  for  the  mailing  of  all  kinds  of  matter  therein  prohibited  to 
pass  through  the  mails."  4  CoDg.  Hec,  3656.  The  Senate  did  not 
duBCUsa  this  change.    See  4  Gong.  Rec.  4261^4264, 
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the  paper  or  the  man  who  receives  it  by  mail,  and  the 
postmaster  is  authorized  to  exclude  that  newspaper  from 
the  mail/'  A  third  speaker,  in  urging  that  the  word 
"scurrilous"  be  removed,  warned:  "I  do  not  object  to  the 
purification  of  the  mails,  but  I  would  like  the  conmiittee 
when  they  reconsider  this  bill  not  to  go  too  far  in  giving 
postmasters  discretion."  Another  Congressman  feared 
that  the  severity  of  the  penalties  would  make  the  law  a 
dead  letter,  because  judges  and  juries  would  be  unwilling 
to  convict.  Thus  the  tenor  of  tiie  entire  debate  reflected 
the  premise  that  §  1461  had  only  a  criminal  application. 
No  one  suggested  that  it  also  authorized  administrative 
censorship.  4  Cong.  Rec.  695-696."  And  see  8  Cong. 
Rec.  697  (1879). 


1*  Discussion  in  the  Senate  included  the  first  reference  to  the  prob- 
lem of  standards  of  obscenity — ^it  was  hardly  such  as  to  afford  guide- 
lines for  administrative  action: 

"Mr.  MORTON.  Mr.  President,  in  prohibiting  the  transmission 
of  any  matter  through  the  mails  there  ought  to  be  great  care  used 
and  it  ought  to  be  particularly  described  and  defined.  All  of  that 
which  is  described  in  the  beginning  of  the  first  section  of  this  bill  is 
eminently  proper  to  prohibit  from  being  transmitted  through  the 
mails;  but  there  is  a  part  of  that  section  that  I  think  is  vague  and 
susceptible  of  abuse.  It  prohibits  the  transmission  through  the  mail 
of  'every  article  or  thing  intended  or  adapted  for  any  indecent  or 
inmioral  use.'  What  is  an  'immoral  use?'  That  question  may  be 
subject  to  very  different  opinions.  The  word  'obscene'  is  well  defined ; 
we  can  understand  what  that  means;  but  when  you  prohibit  ever>'- 
thing  that  is  for  an  immoral  use,  there  would  be  wide  differences  of 
opinion  on  that  point. 

"Mr.  CONKLING.    The  same  words  are  in  the  law  now. 

"Mr.  MORTON.  That  may  be.  I  remember  a  time  when  certain 
newspapers  and  pamphlets  were  prohibited  from  going  through  the 
mails  in  certain  States,  because  they  were  held  to  be  of  an  immoral 
and  seditious  character — of  'an  incendiary  character,'  as  my  friend 
from  Ohio  [Mr.  Sherman]  suggests.  Public  opinion  has  changed 
upon  that  point.  But  when  we  come  to  prohibit  the  transmission  oi 
any  matter  through  the  mails,  we  ought  to  understand  pretty  well  what 
it  is.    There  are  many  things  that  a  portion  of  our  people  would  con- 
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Especially  significant  in  pointing  up  the  purely  penal 
application  of  §  1461  are  the  legislative  events  of  1888. 
An  amendment  of  but  a  few  months'  duration  changed  the 
law  on  such  postal  crimes  as  counterfeiting  money  orders. 
It  included  a  provision  penalizing  the  mailing  of  any 
matter  upon  the  envelope  or  outside  cover  of  which  was 
indecent,  scurrilous,  threatening,  etc.,  language."  The 
provision  was  promptly  amended  in  the  same  session 
because  ''there  was  a  suspicion  that  an  implied  power  was 
given  to  postmasters  to  open  letters.  Of  course  there  was 
no  such  intention,  and  this  [new]  bill  eliminates  that 
objectionable  feature '.  .  .  ."     19  Cong.  Rec.  8189." 

But  even  more  significantly,  the  new  enactment  trans- 
ferred to  a  new  section,  §  1463,  25  Stat.  496,  the  ban 
of  §  1461  which,  in  the  1876  version  (19  Stat.  90), 
had  reached  "every  letter  upon  the  envelope  of  which, 
or  postal  card  upon  which,  indecent,  lewd,  obscene,  or 
lascivious  delineations,  epithets,  terms,  or  language  may 
be  written  or  printed";  and  §  1463,  instead  of  merely 


sider  immoral  that  other  portions  would  consider  entirely  moral. 
Some  people  might  consider  a  pack  of  cards  highly  immoral;  others 
might  think  they  were  entirely  proper.  Many  other  things  might 
be  enmnerated."    4  Cong.  Rec.  4263. 

^*''And  all  matter  otherwise  mailable  by  law  upon  the  envelope 
or  outside  cover  or  wrapper  of  which,  or  postal  card,  upon  which 
indecent,  lewd,  lascivious,  obscene,  libelous,  scurrilous,  or  threatening 
delineations,  epithets,  terms,  or  language,  or  reflecting  injuriously 
upon  the  character  or  conduct  of  another,  may  be  written  or  printed, 
are  hereby  declared  to  be  non-mailable  matter,  and  shall  not  be  con- 
veyed in  the  mails,  nor  delivered  from  any  post-office  nor  by  any 
letter-carrier;  and  any  person  who  shall  knowingly  deposit  .  .  .  ." 
25  Stat.  188. 

The  proscription  of  scurrilous  epithets  had  been  part  of  §  1461  as 
amended  in  1873,  17  Stat.  599,  but  it  was  removed  in  1876  when  the 
word's  breadth  and  vagueness  were  objected  to.  Its  reenactment 
was  largely  aimed  at  a  ''blackmailing''  process  for  the  collection  of 
debts.    19  Cong.  Rec.  2206,  6734,  7662  (1888). 

"  But  see  also  id.,  at  6733-6734. 
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declaring  that  the  listed  matter  was  nonmailable  and  was 
not  to  be  conveyed  or  delivered,  provided  that  those  items 
"shall  be  withdrawn  from  the  mails  under  such  reguta- 
tions  as  the  PostTnaster-General  shall  prescribe  , ,  *  /'  It 
is  strange,  I  think,  that  g  1461— amended  at  the  same 
time  as  §  1463  was  enacted^was  not  amended  also  to 
include  an  explicit  provision  for  withdrawal  from  the 
mails,  if  authority  for  withdrawal  had  been  Congress' 
intention.  But  Congress  did  not  contemplate  any  gener^ 
administrative  censorship  of  obscenity.  The  House  dis- 
cussion expressed  the  agreement  that  besides  the  power  to 
punish,  there  should  be  no  more  than  the  most  limited 
Post  Office  power  to  stop  mail — and  §  1463  states  that 
limitation;  and  the  Senate  debate,  focusing  almost 
entirely  upon  how  severe  the  penalties  should  be,  rein- 
forced  the  restrictions  upon  the  postmasters  and  under- 
lined that  §  1461  is  exclusively  penal.  See  19  Cong.  Rec. 
7660-7662,  8189. 

The  last  congressional  dealing  with  §  1461  which  is 
pertinent  to  our  inquiry  occurred  in  1909,  when  again 
that  section  was  amended,  this  time  to  bar  more  abortifa- 
cients  and  "every  letter,  packet^  or  package^  or  other  mail 
matter  containing  any  filthy^  vile,  or  indecent  thing."  ** 
Though  committee  reports  are  unenlightening,  the  House 
discussion  makes  plain  that  the  changes  were  intended 
to  reverse  the  limitations  stated  in  Swearingen  v.  United 
States,  161  U.  S,  446,  that  the  statute  applied  only  to 
"that  form  of  immorality  which  has  relation  to  sexual 
impurity,"  and  that  its  words  had  *'the  same  meaning  as 
is  given  them  at  common  law  in  prosecutions  for  obscene 
libel''  161  U.  S,,  at  451;  42  Cong.  Rec.  99^999,  43 
Cong,  Rec-  283-284.'*  The  two  brief  House  discussions 
suK^  that  there  were  members  who  did  believe  that 


"35  SUt.  1129, 

»•  See  Vmted  States  v.  LimehouRt.  286  U.  S*  424. 
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the  Post  Office  had  some  power  to  remove  obscene  malL 
even  apart  from  presenting  it  for  criminal  prosecution; 
it  was  analogized  to  fraudulent  matter.  But  nothing 
characterizes  the  discussion  so  much  as  its  ambiguity^  and 
its  concern  lest  the  Post  Office  acquire  powers  whose  exer- 
cise would  amount  to  censorship.  See  42  Cong.  Rec. 
99&-998.  And  see  101  Cong.  Rec,  3804,  7798,  8241^242 
(1955). 

IL 

Section  1463  is  not  the  only  statute  which  goes  further 
than  §  1461  towards  authorizing  Post  Office  censorship. 
Five  other  criminal  statutes  prohibiting  the  introduction 
of  various  matter  into  the  mails  either  contain  within 
themselves  or  have  direct  counterparts  in  the  postal  laws 
which  contain  explicit  authorizations  to  the  Postmaster 
General  to  remove  or  return  such  matter,*"*    In  sharp 


***  (1)  IS  U,  S.  C.  S  1718^  the  cnininal  provision  against  mailing  of 
matter  Libelous  on  its  face^  explicitly  empowers  the  Postmaster  Gen- 
eral to  make  regulations  governing  it^  withdrawal  from  the  mails; 
(2)  18  U.  S.  C-  §§  1341  and  1302,  the  criminal  mail  fraud  and  lottery 
provisions,  have  a  matching  section  in  the  postal  bw^s  empowering 
the  Postmaster  General,  upon  evidence  satisfactor>'  to  him,  to  mark 
mail  "fraudulent"  or  *iotter>'  mail*'  and  to  return  it  to  its  sender,  39 
U.  a  a  (Supp.  ID  §4005;  (3)  18  U.  S.  C.  §  1342,  making  it  a  crime 
to  conduct  a  fraudulent  scheme  by  using  a  false  name  or  address,  also 
has  a  counterpart  civil  section  empowering  the  Postmaster  General, 
upon  evidence  satisfactory  to  him,  to  require  proof  of  identity  or  to 
^nd  guch  mail  to  the  dead  letter  office,  39  U.  S.  C.  (Supp.  11 )  §  4003 ; 
(4)  IS  U.  S.  C.  §§1715  and  1716,  making  criminal  the  mailing  of  fir^ 
arms  and  injurious  articles,  explicitly  slate  that  the  Postmaster  Gen* 
eral  may  make  regulations  governing  their  transmission;  (5)  IS 
U.  S.  C.  §  1717,  making  crirainaJ  the  mailing  of  matter  advocating 
treason,  explicitly  authorised  employees  of  the  dead  letter  office  te 
open  such  mail,  See  74  Stat.  708.  And  aee  7  U.  S.  C.  §  150cc  and 
33  Stat.  J270  (plant  pest^) ;  38  Stat.  1113  (plants  and  plant  prod- 
ucts);  22  U.  S.  C,  §  618  (foreign  agents'  propaganda  advocating 
violent  disorder  in  any  other  American  republic) ;  compare  7  U,  S.  C. 
I  1575  (false  advertising  of  seed) ;  15  U-  S.  C,  §§  77q  (fraudulent  mat- 
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contrast,  §  1461 — itself  silent  as  to  sanctions  except  for 
the  provision  of  criminal  penalties — ^has  no  counterpart 
in  the  postal  laws.  It  is  mentioned  once  in  the  recodifica- 
tion of  1960 — in  §  4001  (a),  a  section  collecting  the  var- 
ious provisions  designating  matter  as  nonmailable  and 
which,  the  Committee  Report  indicates  and  the  floor 
discussion  and  reviser's  note  assure,  was  not  intended  to 
change  existing  law  " — ambiguous  throughout. 

The  removal  of  obscene  material  has  not  been  the  Post 
Office's  only  weapon  against  it.  In  1950,  §  4006  was 
enacted  granting  special  powers  over  the  mail  of  any  per- 
son found,  to  the  Postmaster  General's  satisfaction,  to  be 
using  the  mails  to  obtain  money  for  or  to  be  providing 
information  about  any  obscene  or  vile  article  or  thing: 
Postmasters  could  mark  mail  sent  to  that  person  ''unlaw- 
ful" and  return  it  to  its  sender;  and  they  could  forbid 
payment  to  that  person  of  any  money  orders  or  postal 
notes,  and  return  the  funds  to  the  senders.^*  The  clarity 
of  the  grant  of  these  powers  is  no  less  noteworthy  than 
their  subsequent  history.  In  1956  the  Postmaster  Gen- 
eral sought "  and  obtained  the  power  to  enter  an  order, 
pending  the  administrative  proceeding  to  determine 
whether  §  4006  should  be  invoked,  under  which  all  mail 


ter  regarding  securities),  80a-20  (solicitation  of  proxies),  80a-24 
(sales  literature  regarding  securities),  80b-3,  80b-5  and  80b-6  (invest- 
ment advisers'  materials) ;  50  U.  S.  C.  §  789  (publications  of  registered 
Conmiunist  organizations). 

See  American  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S. 
94,  109. 

21  H.  R.  Rep.  No.  36,  86th  Cong.,  1st  Sess.  A44  (1959) :  105  Cong. 
Rec.  3157  (1959)  and  106  Cong.  Rec.  15,667  (1960) ;  and  see  supra, 
n.  11. 

"  64  Stat.  451,  now  revised  and  codified  as  39  U.  S.  C.  (Supp.  II) 
§4006.    See  74  Stat.  578,  655. 

23  It  appears  that  between  1950  and  1956,  the  Postmaster  General 
asserted,  and  some  courts  agreed,  that  he  already  had  the  power. 
See  Stanard  v.  Olesen,  supra,  n.  3,  at  771. 
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addressed  to  the  respondent  could  be  impounded.  The 
order  was  to  expire  at  the  end  of  20  days  unless  the  Post- 
master Greneral  sought,  in  a  Federal  District  Court,  an 
order  continuing  the  impounding.  The  20-day  order  by 
the  Postmaster  General,  and  its  extension  by  a  court,  were 
to  issue  only  if  "necessary  to  the  effective  enforcement  of 
[§4006].""  In  1959,  extensive  hearings  were  held  in 
the  House  on  the  Post  Office's  request  that  the  20-day 
period  be  extended  to  45  days,  and  that  the  standard  of 
necessity  be  changed  to  "public  interest."*"  Instead, 
what  was  enacted  in  1960  stripped  the  Postmaster  Gen- 
eral of  his  power  to  issue  an  interim  order  for  any  period, 
and  directed  him  to  seek  a  temporary  restraining  order 
in  a  Federal  District  Court." 


"70  Stat.  699. 

^^  Hearings  before  House  Subcommittee  on  Postal  Operations  of 
the  Conmiittee  on  Post  Office  and  Civil  Service  on  Obscene  Matter 
Sent  through  the  Mail,  86th  Cong.,  1st  Sess.  (1959). 

2<  74  Stat.  553.  The  codification  of  the  postal  laws,  later  in  I960, 
repealed  70  Stat.  699  (see  74  Stat.  708,  729)  and  not  74  Stat.  553, 
but  the  new  §  4007  (74  Stat.  655)  repeats  the  words  of  70  Stat.  699. 
We  need  not  now  decide  which  is  the  governing  provision. 

The  Senate  Report  in  1956  had  said  this: 

'The  conmiittee  recognizes  that  even  in  its  present  form  the  bill 
gives  the  Postmaster  General  extraordinary  and  simmiary  powers  to 
impose  a  substantial  penalty  by  impounding  a  person's  mail  for  up 
to  20  days  in  advance  of  any  hearing  or  any  review  by  the  courts. 
Such  power  is  directly  contrary  to  the  letter  and  spirit  of  normal  due 
process,  as  exemplified  by  the  Administrative  Procedure  Act,  which 
requires  a  hearing  before  any  penalty  may  be  imposed.  The  Post 
Office  Department  has  made  its  case  for  this  legislation  on  the  grounds 
that  a  temporary  and  summary  procedure  is  required  to  deal  with 
fly-by-night  operators  using  the  mails  to  defraud  or  to  peddle  por- 
nography, who  may  go  out  of  business— or  change  the  name  of  their 
business  or  their  business  address — ^before  normal  legal  procedures 
can  be  brought  into  operation.  The  Post  Office  Department  has  not 
recommended,  nor  does  this  committee  approve,  the  use  of  the  tem- 
porary impounding  procedure  under  this  bill  as  a  substitute  for  the 
normal  practice  of  an  advance  hearing  or  the  bringing  of  an  indict- 
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Congress  gave  full  consideration  to  censorship  of 
obscene  material  when  it  dealt  with  the  Tariff  Act  of 
1930.  Prior  to  that  year,  the  customs  laws  provided  for 
the  exclusion  from  the  United  States  of  obscene  written 
matter,  but  required  resort  in  the  first  instance  to  a  Fed- 
eral District  Court  for  a  determination  of  the  matter^a 
obscenity."  In  the  course  of  their  work  on  the  bill,  the 
House  Ways  and  Means  Committee  added  language  to 
exclude  seditious  as  well  as  obscene  material,  and  also 
replaced  the  judicial  procedure  with  the  generally  appli- 
cable procedures  for  seizure  by  the  customs  officers,  entail- 
ing judicial  review  only  at  the  instance  of  a  would-be 
importer.  See  H.  R.  Rep*  No.  7,  71st  Cong,,  1st  Sess,,  at 
160,  185,  190,  244-245,  It  was  in  this  form  that  the  bill 
passed  the  House,  and  was  reported  by  the  Senate  Osm- 
mittee,  see  S.  Rep.  No,  37,  71st  Cong.,  1st  Sess.  60;  71 
Cong.  Rec.  4458  (remarks  of  Senator  Smoot),  but  on 
the  Senate  floor  it  ran  into  strong  expressions  against 
customs  censorship:  fears  about  administrative  determi- 
nations were  enhanced  by  felt  difficulties  in  applying  the 

meot  for  violation  of  the  cnminal  code  in  all  eases  invohing  legiti- 
mate and  well-established  business  operations.  The  commit t^ee  would 
not  approve  the  use  of  the  extraordinary  summary  procedure  under 
the  bill  againit  legitimate  publtsberg  of  newspapers,  magazines,  or 
books  in  cases  in  which  a  Postmaster  General  might  take  objeetioti 
to  an  article,  an  issue,  or  a  volume/'  S.  Rep.  No.  2^4,  84th  Cong, 
2d  SesB,  2-3, 

*^  Section  305  of  the  Tariff  Act  of  1922,  42  Stat.  937,  banned 
obscene  and  immoral  matter,  but  subsection  (c)  provided: 

*That  any  district  judge  .  .  .  within  the  proper  district  ,  .  .  [may 
issue  upon  probable  cause,  conformably  to  the  Constitution],  a  war* 
rant  directed  to  [a  marshal  or  customs  officer],  directing  him  to  .  .  . 
aeiie  .  .  ^  any  article  or  thing  mentioned  in  [§305]^  and  to  oiak® 
du/B  and  immediate  return  thereof,  to  the  end  that  the  same  may  be 
condemned  and  destroyed  by  proceedings,  whicb  shall  be  conducted 
in  the  same  manner  as  other  proceedings  in  the  case  of  municipal 
aeiiure,  and  with  the  same  right  of  appeal  or  writ  of  error/'  And 
aee  gupm,  n.  6;  Mupra,  pp.  505-506. 
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statute's  proscriptions  to  particular  material.  Judicial 
review  was  thought  insufficient,  for  that  would  leave  the 
initiative  for  resort  to  the  courts  with  the  person  sub- 
jected to  the  censorship:  expense,  inconvenience,  and 
public  embarrassment  would,  it  was  believed,  result  in 
unreviewed  administrative  exclusion.  See  generally  71 
Ck)ng.  Rec.  4432-4439;  4445-4471.  In  support  of  the 
idea  that  the  initial  decision  should  be  made  by  a  court 
rather  than  a  customs  inspector,  72  Cong.  Rec.  5417-5423, 
Senator  Walsh  of  Montana  said: 

"Everybody  of  right  mind  wants  to  prevent  the 
circulation  of  such  books  as  the  Senator  from  Utah 
has  in  mind.  That  is  not  the  point  at  all.  Those 
inmioral  and  obscene  and  indecent  publications  are 
printed  in  this  country,  as  well  as  abroad.  .  .  . 
How  do  we  reach  the  situation?  We  make  it  a  crime 
to  circulate  those  books  in  this  country,  and  we  pun- 
ish that  offense  the  same  as  we  punish  every  other 
offense,  by  proper  prosecution.  Likewise,  we  pro- 
hibit the  circulation  of  material  of  that  kind  in  the 
mails,  and  if  anybody  circulates  it  in  the  mails  he 
becomes  liable  to  indictment  and  prosecution.  That 
is  the  way  we  endeavor  to  deal  with  that  thing." 
72  Cong.  Rec.  5419.  See  also  id.,  at  5425, 5430.  But 
compare  the  remarks  of  Senators  Copeland,  Cutting, 
and  Fletcher,  71  Cong.  Rec,  at  4435,  4450. 

He  then  offered  an  amendment  to  impose  criminal 
sanctions  for  importing  proscribed  matter,  and  to  require 
the  matter's  detention  by  the  customs  for  transmittal  to 
the  appropriate  authorities  to  commence  judicial  forfei- 
ture proceedings.  Id,,  at  5421.  However,  there  were 
misgivings  about  the  criminal  sanction;  it  was  thought 
by  some  to  jeopardize  borderline  activity  too  seriously. 
Id.,  at  5423-5431.  The  Senate  passed  a  provision  cor- 
responding to  Senator  Walsh's  amendment,  but  without 
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a  criminal  sanction,  72  Cong.  Rec.  5501-5520,  and  this 
was  enacted  into  law.  Thus  the  House  Committee's 
attempt  to  revert  from  judicial  to  administrative  deter- 
minations in  the  initial  phase  of  customs  censorship  was 
emphatically  rebuffed. 

III. 

It  is  clear  that  the  Post  Office  has  long  practiced  admin- 
istrative censorship  of  allegedly  obscene  mailings  gen- 
erally. However,  the  formal  regulations  prescribing  a 
procedure  are  new."  The  practice  was  described  in 
1952  by  the  Solicitor  of  the  Department  when  testifjdng 
before  a  congressional  committee: 

"[W]e  have  an  informal  procedure,  which,  so  far, 
hasn't  been  considered  or  tested  out  in  the  court,  so 
we  have  gotten  by  with  it  so  far.  That  is  where  a 
postmaster  finds  obscene  matter  at  the  point  of 
entry  of  the  mail  into  the  post  office,  and  if  he  is 
in  doubt  as  to  whether  it  is  good  or  bad  he  will  send 
it  to  the  Solicitor's  office  for  a  ruling.  .  .  ." 

He  also  said: 

"If  we  had  to  hold  hearings  on  all  of  those,  if  any 
court  should  ever  decide  that  those  hearings  also  come 
under  the  Administrative  Procedure  Act,  we  are  just 
hopelessly  sunk,  that  is  all;  we  are  just  lost. 

'They  may,  but  they  have  never  taken  us  into 
court  on  it.  We  just  hope  that  we  get  by  with  it  as 
long  as  we  can."  ^* 


"These  date  from  1957.    See  39  CFR  §§  14.4,  203  (1962). 

2»See  Wong  Yang  Sung  v.  McGrath,  339  U.  S.  33;  Riss  &  Co. 
V.  United  States,  341  U.  S.  907;  Gates  v.  Haderlein,  342  U.  S.  804; 
Walker  v.  Popenoe,  80  U.  S.  App.  D.  C.  129,  149  F.  2d  511 ;  Door  v. 
Donaldson,  90  U.  S.  App.  D.  C.  188,  195  F.  2d  764.  And  see,  supra, 
n.  23. 
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And: 

"[S]ometimes  you  can  get  five  people  together,  and 
you  can  give  them  five  pieces  of  mail,  and  ask  them 
to  mark  them,  and  you  will  get  five  different  results, 
because  in  some  cases  it  is  just  one  of  those  things 
that  depends  on  your  own  personal  ideas  and  your 
own  bringing  up;  it  depends  upon  how  strongly  you 
feel  about  things,  and  there  are  some  types  of  that 
material  that  you  just  can't  get  two  people  to  agree 
on  no  matter  how  reasonably  and  how  objectively 
they  look  upon  it.  It  is  just  an  honest  difference  of 
opinion.  We  experience  it  all  the  time,  so  we  have 
our  conferences,  and  we  decide  what  is  going  to  be 
the  best  thing  to  do.  .  .  . 

"We  have  no  trouble  with  prosecutions  on  things 
that  are  definitely  obscene,  but  it  is  this  material 
that  is  this  way  and  that  way  that  is  very,  very 
difl&cult  to  prosecute."  Hearings  before  the  Select 
Ck)mmittee  on  Current  Pornographic  Materials, 
House  of  Representatives,  on  Investigation  of  Litera- 
ture Allegedly  Containing  Objectionable  Material, 
82d  Cong.,  2d  Sess.  281,  282  (1952). 

It  also  is  clear  that  this  was  not  the  first  or  last  occasion 
on  which  Post  Office  practice  has  been  brought  to  the 
attention  of  a  congressional  conmiittee.'®    But  the  report 

'®See,  e.  g.,  Hearings  before  House  Subcommittee  No.  8  of  the 
Conmiittee  on  the  Post  Office  and  Post  Roads  on  H.  R.  5370,  74th 
Cong.,  Ist  Sess  (1935);  and  Hearings,  swpray  n.  25;  S.  Rep.  No. 
2179,  81st  Cong.,  2d  Sess.  (1950);  S.  Rep.  No.  113,  84th  Cong., 
1st  Sess.  (1955);  Attorney  General's  Committee  on  Administrative 
Procedure,  Post  Office  Department  (1940);  19  Op.  Atty.  Gen.  667 
(1890)  (upholding  exclusion  from  the  mails  of  allegedly  obscene 
portions  of  Tolstoi's  "Kreutzer  Sonata") ;  4  Op.  Asst.  Atty.  Gen., 
Post-Office  Dept.  741  (1908)  (holding  that  §  1461  is  a  civil  as  well 
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of  the  1952  Select  Committee,  which  listed  1 1461  as  a 
criminal  statute^  cerl^inly  did  not  dispel  the  continuing 
ambiguity  surrounding  that  section.  And  the  report 
said: 

"There  are  other  means  of  handling  this  problem 
than  by  the  ban  of  the  censor,  means  which  can  be 
applied  without  danger  of  infringing  on  the  freedom 
of  the  press  .  .  .  .* '  " 

But,  in  any  event,  testimony  before  committees, 
oommittee  reports^  and  administrative  usurpation,  do 
not,  either  singly  or  collectively^  suffice  to  establish 
authorization. 

IV, 

We  have  sustained  the  criminal  sanctions  of  |  1461 
against  a  challenge  of  unconstitutionality  under  the  First 
Amendment.  Roth  v.  United  States,  354  U.  S,  476.  We 
have  emphasized,  however,  that  the  necessity  for  safe- 
guarding First  Amendment  protections  for  nonobseene 
materials  means  that  Government  "is  not  free  to  adopt 
whatever  procedures  it  pleases  for  dealing  with  obscen- 
ity .  .  ,  without  regard  to  the  possible  consequences  for 
constitutionally  protected  speech,"  Marcu&  v.  Search 
Warrant,  367  U,  S.  717,  73L     I  imply  no  doubt  that 


3&  a  erimina]  pro%'ision,  and  that  the  Post  Office  ''in  passing  upon 
the  mailabiiity  of  matter  under  this  statute  ,  .  .  is  not  confined  to 
the  strict  construction  of  the  terms  of  the  enactment  which  miist 
be  followed  by  a  court  in  detertnining  whether  in  a  cnminal  caae 
its  provisions  have  been  violated*').  And  Bee  the  sharp — and  con- 
stitutionally colored — oppositiofi  to  and  rejection  of  a  1915  proposal 
tlmt  would  have  authorized  the  Postmaster  General  to  close  the  mails 
to  material  sent  by  a  person  he  had  determined  to  be  engaged  in 
publishing  obscene  matter.  Hearings  before  House  Committee  on 
the  Post  Qfhce  and  Post  Roads  on  Exclusion  of  Certam  Publications 
from  the  Mails,  63d  Cong.,  3d  Scss  (1915);  Milwaukee  PubtMing 
Co,  y.  B^tUeoti,  255  U.  S  407,  424  (Brandeis,  J.,  dissenting). 
»^  H.  R.  Rep.  No.  2510,  82d  Cong.,  2d  Sees.  5,  32. 
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Congress  could  constitutionally  authorize  a  noncriminal 
process  in  the  nature  of  a  judicial  proceeding  under  closely 
defined  procedural  safeguards.  But  the  suggestion  that 
Congress  may  constitutionally  authorize  any  process  other 
than  a  fully  judicial  one  immediately  raises  the  gravest 
doubts.  However,  it  is  enough  to  dispose  of  this  case  that 
Congress  has  not,  in  §  1461,  authorized  the  Postmaster 
Greneral  to  employ  any  process  of  his  own  to  close  the 
mails  to  matter  which,  in  his  view,  falls  within  the  ban 
of  that  section.  "The  provisions  .  .  .  would  have  to  be 
far  more  explicit  for  us  to  assume  that  Congress  made 
such  a  radical  departure  from  our  traditions  and  under- 
took to  clothe  the  Postmaster  General  with  the  power  to 
supervise  the  tastes  of  the  reading  public  of  the  country." 
Hannegan  v.  Esquire,  Inc.,  327  U.  S.,  at  156.  I,  therefore, 
concur  in  the  judgment  of  reversal. 

Mr.  Justice  Clark,  dissenting. 

While  those  in  the  majority  like  ancient  Gaul  are  split 
into  three  parts,  the  ultimate  holding  of  the  Court  today, 
despite  the  clear  congressional  mandate  found  in  §  1461, 
requires  the  United  States  Post  Office  to  be  the  world's 
largest  disseminator  of  smut  and  Grand  Informer  of  the 
names  and  places  where  obscene  material  may  be  obtained. 
The  Judicial  Officer  of  the  Post  Office  Department,  the 
District  Court,  and  the  Court  of  Appeals  have  all  found 
the  magazines  in  issue  to  be  nonmailable  on  the  alterna- 
tive grounds  that  they  are  obscene  and  that  they  contain 
information  on  where  obscene  material  may  be  obtained. 
The  Court,  however,  says  that  these  magazines  must  go 
through  the  mails.  Brother  Harlan,  writing  for  himself 
and  Brother  Stewart,  finds  that  the  magazines  them- 
selves are  unobjectionable  because  §  1461  is  not  so  nar- 
rowly drawn  as  to  prohibit  the  mailing  of  material  "that 
incites  inmioral  sexual  conduct,"  and  that  the  presence 
of  information  leading  to  obscene  material  does  not  taint 
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the  magazines  because  their  publishers  were  unaware  of 
the  true  nature  of  this  information.  Brother  Brennan, 
joined  by  The  Chief  Justice  and  Brother  Douglas,  finds 
that  §  1461  does  not  authorize  the  Postmaster  Greneral 
through  administrative  process  to  close  the  mails  to  mat- 
ter included  within  its  proscriptions.  Since  in  my  view 
the  Postmaster  General  is  required  by  §  1461  to  reject 
nonmailable  matter,  I  would  affirm  the  judgment  on  the 
sole  ground  that  the  magazines  contain  information  as 
to  where  obscene  material  can  be  obtained  and  thus  are 
nonmailable.  I,  therefore,  do  not  consider  the  question 
of  whether  the  magazines  as  such  are  obscene. 


The  procedures  followed  below  can  be  described  briefly. 
Petitioners  deposited  in  the  Post  Office  in  Alexandria, 
Virginia,  six  parcels  containing  405  copies  of  three  maga- 
zines which  they  published.  The  parcels  were  directed  to 
petitioners'  agent  in  Chicago  and  marked  as  second  class 
matter.  Being  unsealed  and  subject  to  inspection,*  the 
Postmaster  noticed  that  the  material  appeared  to  be 
obscene.  Under  the  regulations  of  the  Post  Office 
Department  in  effect  since  1902,  the  Alexandria  Post- 
master notified  the  General  Counsel  of  the  Post  Office 
Department  in  Washington  and  submitted  samples  of  the 
material ;  the  General  Counsel  determined  the  magazines 
to  be  nonmailable  under  §  1461  and  notified  petitioners' 
president.  Petitioners  sought  injunctive  relief  against 
the  Department  in  the  District  Court  on  the  grounds  that 
the  magazines  did  not  violate  §  1461  and  the  procedure 
used  amounted  to  an  unconstitutional  "ex  parte  adminis- 
trative prior  restraint,"  but  the  suit  was  dismissed  for 
determination  of  the  issue  at  an  administrative  hearing 
provided  for  by  the  Department's  regulations.   After  a  full 
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hearing,  at  which  petitioners  did  not  dispute  the  congres- 
sional authorization  to  reject  the  six  parcels  for  second 
class  mailings,  the  Judicial  OflScer  declared  the  material 
nonmailable.  Petitioners  contested  this  finding  by  judi- 
cial review  in  the  District  Court,  where  the  action  of  the 
Judicial  OflScer  was  upheld. 

Mr.  Justice  Brennan,  as  I  have  indicated,  has  reached 
the  conclusion  that  when  the  Congress  originally  passed 
the  Act  in  question  some  97  years  ago  it  granted  no  power 
to  the  Post  Office  to  refuse  to  receive  and  carry  matter 
declared  by  the  Act  to  be  nonmailable.  Since  this  point 
was  neither  presented  below  nor  argued  here,  I  do  not 
believe  it  to  be  properly  before  us.  Brother  Brennan, 
however,  rests  his  concurring  opinion  on  it  and  for  that 
reason  I  shall  discuss  the  issue.^ 

Section  1461  explicitly  provides  that: 

"Every  obscene,  lewd,  lascivious,  indecent,  filthy  or 
vile  article,  matter,  thing,  device,  or  substance; 
and  .  .  .  [e]  very  written  or  printed  card,  letter,  cir- 
cular, book,  pamphlet,  advertisement,  or  notice  of 
any  kind  giving  information,  directly  or  indirectly, 
where,  or  how,  or  from  whom,  or  by  what  means  any 
of  such  mentioned  matters,  articles,  or  things  may  be 
obtained  .  .  .  [i]a  declared  to  be  nonmailable  mat- 
ter  and  shall  not  be  conveyed  in  the  mails  or  deliv- 
ered from  any  post  office  or  by  any  letter  carrier," 
(Emphasis  supplied.) 

Its  genesis  was  in  Section  16  of  the  Act  of  March  3,  1865, 
13  Stat.  507,  which  when  reported  in  the  Senate  had  two 
parts: 

"[N]o  obscene  book,  pamphlet,  picture,  print,  or 
other  publication  of  a  vulgar  and  indecent  character, 
shall  be  admitted  into  the  mails  of  the  United  States; 

'  1  agree  with  the  conclusion  in  that  opinion  that  petitioners'  con- 
stitutional claim  cannot  be  considered  here. 

663026  0-62>37 
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but  all  such  obscene  publications  deposited  in  or 
received  at  any  post  office,  or  discovered  in  the  mails, 
shall  be  seized  and  destroyed,  or  otherwise  disposed 
of,  as  the  Postmaster  General  shall  direct/' 

**[A]ny  person  or  persons  who  shall  deposit  or  cause 
to  be  deposited  in  any  post  office  or  branch  post  office 
of  the  United  States,  for  mailing  or  for  delivery,  an 
obscene  book,  pamphlet,  picture,  print,  or  other  pub- 
lication, knowing  the  same  to  be  of  a  vulgar  and 
indecent  character,  shall  be  deemed  guilty  of  a 
misdemeanor  .  .  *  ."  Cong.  Globe,  38th  Cong.,  2d 
Sess.  661. 

The  sponsor  of  the  bill  advised  the  Senate  that  it  had 
a  twofold  effect:  "The  first  part  of  it  provides  that  if  such 
[obscene]  publications  are  in  the  mails  the  postmasters 
may  take  them  out;  and  the  latter  part  provides  a  penalty 
and  a  punishment  for  those  who  put  them  into  the 
mails/'  This  explanation  of  the  sponsor  seems  enough  to 
undermine  Brother  Brennan'S  contention,  but  there  is 
even  more.  Senator  Johnson  of  Maryland  apparently 
feared  that  obscene  matter  might  be  mailed  in  sealed 
envelopes  and  that  '*the  postmaster  .  .  .  will  break  the 
seal/*  He  moved  to  strike  out  the  first  part  of  the  bill. 
Senator  Sherman,  however,  objected,  saying  that  *'the 
legislative  prohibition  against  carrying  suck  matter  when 
it  is  known  to  the  postmasters  should  be  left.  Probably 
the  second  clause  allowing  him  to  open  mail  matter  should 
be  struck  out/'  Ibid.  (Emphasis  supplied.)  Senator 
Johnson  acquiesced  in  this  suggestion,  and  thus  the  bill  as 
finally  passed  clearly  permitted  postmasters  to  refuse 
matters  which  were  known  by  them  to  be  obscene,  so  long 
as  seals  were  not  broken/ 


"  The  mafazities  here  involved  were  eecood  class  matter  and  ihus 
were  unsealed  and  subject  to  inspection.  39  U.  8.  C.  (Supp.  II) 
§4058. 
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The  1873  postal  regulations  reflected  this  power  to 
exclude  obscene  matter  from  the  mails,*  as  have  all  suc- 
ceeding ones,  e.  g.,  Postal  Laws  and  Regulations  (1893  ed.) 
§  335.  In  1876  the  Act  was  amended  to  substantially 
its  present  form.  19  Stat.  90.  It  not  only  declared  cer- 
tain material  "to  be  non-mailable  matter"  but  added  that 
such  "shall  not  be  conveyed  in  the  mails,  nor  delivered 
from  any  post-office  nor  by  any  letter-carrier."  A  single 
comment  by  the  bill's  sponsor  in  the  House  reflects  the 
understanding  that  this  section,  both  before  and  after 
amendment,  authorized  exclusion: 

"[T]he  proposed  bill  in  no  wise  changes  the  law  as  it 
now  is  except  to  provide  a  penalty  for  the  circula- 
tion of  obscene  literature.  By  an  oversight  in  draft- 
ing the  original  section  the  penalty  applies  only  to  the 
disposition  of  articles  circulated  or  sold  for  the  pur- 
pose of  procuring  abortion  or  preventing  conception. 
Already  this  obscene  class  of  matter  spoken  of  in  the 
other  portion  of  the  section  is  prohibited  from  passing 
through  the  mails,  but  no  penalty  is  provided.  .  .  . 
[I] t  in  no  way  changes  the  section  as  it  now  is.  It 
makes  nothing  non-mailable  that  is  not  now  non- 
mailable. It  merely  provides  a  penalty.  ..."  4 
a)ng.  Rec.  695  (1876).     (Emphasis  supplied.) 

Regulations  establishing  the  procedure  now  used  by  the 
Department  to  determine  questions  of  mailability  were 
adopted  in  1902.  And  in  1960  in  a  recodification  the 
Congress  included  §  1461  within  its  collection  of  provi- 
sions which  designate  matter  as  nonmailable.  39  U.  S.  C. 
(Supp.  II)  §  4001  (a). 


*  "AU  books,  pamphlets,  circulars,  prints,  <fec.,  of  an  obscene,  vulgar, 
or  indecent  character  .  .  .  must  be  withdrawn  from  the  mails  by 
postmasters  at  either  the  office  of  mailing  or  the  office  of  delivery." 
Postal  Laws  and  Regulations  (1873  ed.)  §  88.    (Emphasis  supplied.) 
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In  light  of  the  language  of  the  statutes,  the  legislative 
history,  the  subsequent  recodification  and  the  consistent 
history  of  administrative  interpretation,  it  stretches  my 
imagination  to  understand  how  one  could  c?onclude  that 
Congress  did  not  authorize  the  Post  Office  Department 
to  exclude  nonmailable  materiaL  As  Justice  Brandeis 
said  in  Milwaukee  Publishing  Co.  v,  Burleson,  255  U.  S* 
407,  418,  421  (1921)  (dissenting  opinion): 

"The  scope  of  the  Postmaster  General's  alleged 
authority  is  confessedly  the  same  whether  the  reason 
for  the  nonmailable  quality  of  the  matter  inserted  in 
a  newspaper  is  that  it  violates  the  Espionage  Act,  or 
the  copyright  laws,  or  that  it  is  part  of  a  scheme  to 
defraud,  or  concerns  lotteries,  or  is  indecent,  or  is  in 
any  other  respect  matter  which  Congress  has  declared 
shall  not  be  admitted  to  the  mails. 


**As  a  matter  of  administration  the  Postmaster  Gen- 
eral,  through  his  subordinates,  rejects  matter  offered 
for  mailing,  or  removes  matter  already  in  the  mail, 
which  in  his  judgment  is  unmailable.  The  existence 
in  the  Postmaster  General  of  the  powder  to  do  this 
cannot  be  doubted.  The  only  question  which  c^n 
arise  is  whether  in  the  individual  case  the  power  has 
been  illegally  exercised.*' 

II, 

Let  us  now  turn  to  the  opinion  of  Brother  Harian 
and  first  take  up  the  question  whether  magazines  which 
indisputably  contain  information  on  where  obscene  mate- 
rial may  be  obtained  can  be  considered  nonmailable  apart 
from  the  sender*s  scienter.  Giving  regard  to  the  wording 
of  §  1461,  the  interests  involved,  and  the  nature  of  the 
sanction  imposed,  1  fail  to  see  how  the  sender's  scienter  is 
anywise  material  to  a  determination  of  nonmailability. 
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Section  1461  very  explicitly  demands  that  no  information 
"be  conveyed  in  the  mails  or  delivered  from  any  post  office 
or  by  any  letter  carrier"  if  it  in  fact  tells  how  obscene 
material  can  be  obtained.  This  command  running  to 
those  charged  with  the  administration  of  the  postal  system 
is  not  conditioned  by  the  words  of  the  statute  upon  the 
sender^s  scienter  or  any  remotely  similar  consideration. 
When  it  wants  to  inject  a  scienter  requirement,  the  Con- 
gress  well  knows  the  words  to  use,  as  evidenced  by  the 
very  next  sentence  in  1 1461  establishing  the  criminal 
sanctions:  "Whoever  knowingly  uses  the  mails  for  the 
mailing,  carriage  in  the  mails,  or  delivery  of  anything 
declared  by  this  section  to  be  nonmailable  ,  .  .  shall  be 
fined  not  more  than  $5,000  or  imprisoned  not  more  than 
five  years,  or  both  .  .  *  /'  (Emphasis  supplied/)  Con- 
gress could  not  have  made  it  more  clear  that  the  sender's 
knowledge  of  the  material  to  be  mailed  did  not  determine 
its  mailability  but  only  his  responsibility  for  mailing  it. 
Nor  is  there  any  reason  why  Congress — in  a  civil  action — 
should  have  wanted  it  any  other  way*  The  sender's 
knowledge  of  the  matter  sought  to  be  mailed  is  immaterial 
to  the  harm  caused  to  the  public  by  its  dissemination. 
Finally,  interpreting  §  1461  to  mean  what  it  says  would 
not  give  rise  to  the  "serious  constitutional  question" 
envisioned.  This  fear  is  premised  entirely  on  Smith  y, 
Calif ornm,  361  U.  S.  147  (1959),  which  was  a  criminal 
case.  Surely  the  prerequisites  to  criminal  responsibihty 
are  quite  different  from  the  tests  for  the  use  of  the  mails* 
The  present  determination  of  nonmailability  of  bulk 
packages  of  magazines  to  newsstands  rains  no  sanctions 
or  incriminations  upon  the  publishers  of  these  maga- 
zines nor  does  it  confiscate  or  impound  the  magazines. 
For  these  reasons,  I  believe  the  only  possible  interpreta* 
tion  of  §  1461  is  that  the  sender's  scienter  is  immaterial 
in  determining  the  mailability  of  information  on  where 
obscene  material  can  be  obtained* 
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In  passing,  it  might  be  noted  that  a  requirement  of 
scienter  gives  rise  to  some  interesting  problems.  For 
instance:  Is  the  sender's  scienter  permanently  fixed  at 
the  time  the  material  is  first  unsuccessfully  offered  for 
mailing,  or  is  his  scienter  to  be  re-evaluated  when  the 
material  is  again  o£fered  for  mailing?  How  are  equi- 
table principles  such  as  ''clean  hands"  and  ''he  who 
seeks  equity  must  do  equity"  squared  in  a  proceeding  to 
enjoin  an  administrative  non-mailable  order  with  an 
insistence  on  mailing  material  which  has  been  shown  to 
contain  information  leading  to  obscene  material? 

However,  assuming  that  the  knowledge  of  itie  sender  is 
material  in  determining  the  mailability  of  tliese  maga- 
zines, I  submit  the  undisputed  facts  and  findings  compel 
as  a  matter  of  law  the  conclusion  that  the  petitioners  knew 
that  materials  published  in  their  magazines  informed  their 
readers  where  obscene  matter  might  be  obtained.  To  say 
the  least,  these  facts  and  findings  are  such  that  this  Court 
ought  not  to  set  itself  up  as  a  fact-finder  but  should 
remand  the  case  for  a  determination  by  those  who  have 
been  entrusted  initially  with  this  responsibility.* 

The  content  and  direction  of  the  magazines  themselves 
are  a  tip-oflf  as  to  the  nature  of  the  business  of  those  who 
solicit  through  them.  The  magazines  have  no  social,  edu- 
cational, or  entertainment  qualities  but  are  designed  solely 
as  sex  stimulants  for  homosexuals.  They  "consist  almost 
entirely  of  photographs  of  young  men  in  nude  or  prac- 
tically nude  poses  handled  in  such  a  manner  as  to  focus 
attention  on  their  genitals  or  buttocks  or  to  emphasize 


*  If  the  express  rejection  by  the  Judicial  Officer  of  petitioners'  pro- 
posed finding  that  they  had  ''no  personal  knowledge  of  the  material 
sold  by  the  advertisers"  is  taken  as  a  finding  to  the  contrar> ,  then 
of  course  this  is  entitled  to  the  deference  accorded  administrative 
findings,  cf.,  e.  g.,  Labor  Board  v.  Walton  Mjg,  Co.,  369  U.  S.  404 
(1962). 
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these  parts  .  .  .  ."  Because  of  this  content  the  maga- 
zines do  "not  appeal  to  the  ordinary  male  adult,  .  .  . 
[who]  would  have  no  interest  in  them  and  would  not  buy 
them  under  ordinary  circumstances  and  .  .  .  [therefore] 
the  readers  of  these  publications  consist  almost  entirely 
of  male  homosexuals  and  possibly  a  few  adolescent 
males  .  .  .  ."  The  publishers  freely  admit  that  the  mag- 
azines are  published  to  appeal  to  the  male  homosexual 
group.  The  advertisements  and  photographer  lists  in 
such  magazines  were  quite  naturally  "designed  so  as 
to  attract  the  male  homosexual  and  to  furnish  him 
with  names  and  addresses  where  nude  male  pictures  in 
poses  and  conditions  which  would  appeal  to  his  prurient 
interest  may  be  obtained."  Moreover,  the  advertisements 
themselves  could  leave  no  more  doubt  in  the  publishers' 
minds  than  in  those  of  the  solicited  purchasers.  To  illus- 
trate: some  captioned  a  picture  of  a  nude  or  scantily 
attired  young  man  with  the  legend  "perfectly  propor- 
tioned, handsome,  male  models,  age  18-26."  Others  fea- 
tured a  photograph  of  a  nude  male  with  the  area  around 
the  privates  obviously  retouched  so  as  to  cover  the  geni- 
tals and  part  of  the  pubic  hair  and  offered  to  furnish  an 
"original  print  of  this  photo."  Finally,  each  magazine 
specifically  endorsed  its  listed  photographers  and  requested 
its  readers  to  support  them  by  purchasing  their  products. 
In  addition,  three  of  the  four  magazines  involved 
expressly  represented  that  they  were  familiar  with  the 
work  of  the  photographers  listed  in  their  publications.* 

Turning  to  Womack,  the  president  and  directing  force 
of  all  three  corporate  publishers,  it  is  even  clearer  that 
we  are  not  deabng  here  with  a  "Jack  and  Jill"  opera- 
tion. Mr.  Womack  admitted  that  the  magazines  were 
planned  for  homosexuals,  designed  to  appeal  to  and  stim- 

®  The  magazines  were  offered  in  six  bundles,  apparently  with  copies 
of  each  of  the  four  magazines  intermingled  among  the  bundles. 
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ulate  their  erotic  interests*  To  improve  on  this  eflFect,  he 
made  suggestions  to  photographers  as  to  the  type  of  pic- 
tures he  wanted.  For  example,  he  informed  one  of  the 
studios  Hsted  in  his  pubhcations  that  *^ physique  fans  want 
their  'truck  driver  types*  already  cleaned  up,  showered* 
and  ready  for  bed  .  .  .  [and]  it  is  absolutely  essential 
that  the  models  have  pretty  faces  and  a  personality  not 
totally  unrelated  to  sex  appeal"  Womack  had  also 
suggested  to  the  photographers  that  they  exchange  cus- 
tomer names  with  the  hope  of  compiling  a  master  list 
of  homosexuals.  He  himself  had  been  convicted  of  sell- 
ing obscene  photographs  via  the  mails*  Womack  v. 
United  States,  111  tl  S.  App,  D.  C,  8,  294  F.  2d  204 
(1961).  More  recently  he  has  pleaded  not  guilty  by  rea- 
son of  insanity  to  like  charges.  Washington  Post,  Feb*  1 , 
1962,  p,  D-3*  Furthermore,  he  was  warned  in  March, 
April,  and  July  of  1959  that  a  number  of  his  photographer 
advertisers  were  being  prosecuted  for  maihng  obscene 
matter  and  that  he  might  be  violating  the  law  in  trans- 
mitting through  the  mails  their  advertisements.  How- 
ever, he  continued  to  disseminate  such  information 
through  the  mails,  removing  photographers  from  his  lists 
only  as  they  were  convicted.  Finally,  through  another 
controlled  corporation  not  here  involved,  he  filled  orders 
for  one  of  his  advertisers  sent  in  by  the  readers  of  his 
magazines.  This  material  was  found  to  be  obscene  and 
like  all  of  the  above  facts  and  findings  it  is  not  contested 
here. 

The  corporate  petitioners  are  chargeable  with  the 
knowledge  of  what  they  do,  as  well  as  the  knowledge  of 
their  president  and  leader*  How  one  can  fail  to  see  the 
obvious  in  this  record  is  beyond  my  comprehension.  In 
the  words  of  Milton:  "O  dark,  dark,  dark  amid  the  blaz^ 
of  noon.**  For  one  to  conclude  that  the  above  undisputed 
facts  and  findings  are  insufficient  to  show  the  required 
scienter,  however  stringently  it  may  be  defined,  is  in  eflFect 
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to  repeal  the  advertising  provisions  of  §  1461.  To  con- 
dition nonmailability  on  proof  that  the  sender  actually 
saw  the  material  being  sold  by  his  advertisers  is  to  portray 
the  Congress  as  the  "mother"  in  the  jingle,  "Mother,  may 
I  go  out  to  swim?  Yes,  my  darling  daughter.  Hang 
your  clothes  on  a  hickory  limb  and  don't  go  near  the 
water." 
For  these  reasons  I  would  aflSrm  the  decision  below. 
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GLIDDEN  COMPANY  v.  ZDANOK  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  SECOND  CIRCUIT. 

No.  242.    Argued  February  21,  26,  1962.— Decided  June  25,  1962.* 

The  Court  of  Claims  and  the  Court  of  Customs  and  Patent  Appeals 
are  courts  created  under  Article  III  of  the  Constitution ;  and  their 
judges,  including  retired  judges,  may  validly  serve,  by  designation 
and  assignment  by  the  Chief  Justice  of  the  United  States  under 
28  U.  S.  C.  §§293  (a)  and  294  (d),  on  United  States  District 
Courts  and  Courts  of  Appeals.    Pp.  531-689. 

288  F.  2d  99;  111  U.  S.  App.  D.  C.  238,  296  F.  2d  360,  affirmed. 

Chester  Bordeau  argued  the  cause  for  petitioner  in  No. 
242.    With  him  on  the  briefs  was  William  P.  Smith. 

Morris  Shapiro  argued  the  cause  for  respondents  in  No. 
242.    With  him  on  the  briefs  was  Harry  Katz. 

Solicitor  General  Cox  argued  the  cause  for  the  United 
States,  as  intervenor,  in  No.  242.  With  him  on  the  brief 
were  Assista^nt  Attorney  General  Miller,  Oscar  H.  Davis 
and  Philip  R,  Monahan. 

By  special  leave  of  Court,  368  U.  S.  973,  Francis  M, 
Shea  argued  the  cause  in  No.  242  for  the  Chief  Judge  and 
Associate  Judges  of  the  United  States  Court  of  Claims, 
as  amid  curiae,  urging  affirmance.  With  him  on  the 
briefs  was  Richard  T,  Conway, 

Briefs  of  amid  curiae,  in  support  of  the  petition  in 
No.  242,  were  filed  by  William  B.  Barton  for  the  Chamber 
of  Commerce  of  the  United  States;  John  E.  Branch  for 
the  Georgia  State  Chamber  of  Commerce ;  Henry  E,  Sey- 
farth   for   the   Illinois   State   Chamber  of  Commerce; 


♦Together  with  No.  481,  Lurk  v.  United  States,  on  certiorari  to 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  argued  February  21,  1962. 
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Edward  C.  First,  Jr.  and  Gilbert  Nurick  for  the  Pennsyl- 
vania State  Chamber  of  Commerce;  Frank  C.  Heath  for 
the  Chamber  of  Commerce  of  the  City  of  Cleveland,  Ohio ; 
Charles  H.  Tuttle  for  the  American  Spice  Trade  Associa- 
tion; Carl  M.  Gould  for  the  California  Manufacturers 
Association ;  Ashley  Sellers  and  Jesse  E.  Baskette  for  the 
National  Association  of  Margarine  Manufacturers;  and 
Daniel  S.  Ring  for  the  National  Paint,  Varnish  and 
Lacquer  Association,  Inc. 

Eugene  Gressman  argued  the  cause  and  filed  briefs  for 
petitioner  in  No.  481. 

Solicitor  General  Cox  argued  the  cause  for  the  United 
States  in  No.  481.  With  him  on  the  brief  were  Assistant 
Attorney  General  Miller,  Oscar  H.  Davis,  Beatrice 
Rosenberg  and  Philip  R.  Monahan. 

By  special  leave  of  Court,  Roger  Robb  argued  the  cause 
and  filed  a  brief  in  No.  481  for  the  Chief  Judge  and  Asso- 
ciate Judges  of  the  United  States  Court  of  Customs  and 
Patent  Appeals,  as  amid  curiae,  urging  affirmance. 

Mr.  Justice  Harlan  announced  the  judgment  of  the 
Court  and  an  opinion  joined  by  Mr.  Justice  Brennan 
and  Mr.  Justice  Stewart. 

In  Ex  parte  Bakelite  Corp.,  279  U.  S.  438,  and  Williams 
v.  United  States,  289  U.  S.  553,  this  Court  held  that  the 
United  States  Court  of  Customs  and  Patent  Appeals  and 
the  United  States  Court  of  Claims  were  neither  confined 
in  jurisdiction  nor  protected  in  independence  by  Article 
III  of  the  Constitution,  but  that  both  had  been  created 
by  virtue  of  other,  substantive,  powers  possessed  by 
Congress  under  Article  I.  The  Congress  has  since  pro- 
nounced its  disagreement  by  providing  as  to  each  that 
"such  court  is  hereby  declared  to  be  a  court  established 
under  article  III  of  the  Constitution  of  the  United 
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States,"  *  The  petitioners  in  these  cases  invite  us  to 
reaffirm  the  authority  of  our  earlier  decisions,  and  thus 
hold  for  naught  these  congressional  pronouncements,  at 
least  as  sought  to  be  applied  to  judges  appointed  prior  to 
their  enactment. 

No.  242  is  a  suit  brought  by  individual  employees  in 
a  New  York  state  court  to  recover  damages  for  breach 
of  a  collective  bargaining  agreement,  and  removed  to  the 
Federal  District  Court  for  the  Southern  District  of  New 
York  by  the  defendant  employer  on  the  ground  of  diver- 
sity of  citizenship.  The  employees'  right  to  recover  was 
sustained  by  a  divided  panel  of  the  Court  of  Appeals,  in 
an  opinion  by  Judge  J*  Warren  Madden,  then  an  active 
judge  of  the  Court  of  Claims  sitting  by  designation  of 
the  Chief  Justice  of  the  United  States  under  28  U.  S.  C, 
§  293  (a)*^  No.  481  is  a  criminal  prosecution  instituted 
in  the  United  States  District  Court  for  the  District  of 
Columbia  and  resulting  in  a  conviction  for  armed  robbery. 
The  trial  was  presided  over  by  Judge  Joseph  R.  Jackson, 
a  retired  judge  of  the  Court  of  Customs  and  Patent 
Appeals  sitting  by  similar  designation.-  The  petitioner's 
application  for  leave  to  appeal  to  the  Court  of  Appeals 


'  Act  of  July  28,  1953,  g  1,  67  Stat.  226,  added  to  28  U.  S.  C.  5  171 
(Court  of  Claims) ;  Act  of  August  25,  1958,  §  1,  72  StaL  84S,  added 
to  28  U.  9.  C,  1 211  (Cburt  of  Customs  and  Patent  Appeals).  See 
also  Act  of  July  14,  1956,  §  1,  70  Stat  532,  added  to  28  U.  S.  C  §  251 
(Customs  Court). 

^  '*The  Chief  Justice  of  the  United  States  may  designate  and  assign 
temporarily  any  judge  of  the  Court  of  Claims  or  the  Court  of  Cus- 
tomB  and  Patent  Appeals  ...  to  perform  judicial  duties  in  any 
circuit,  either  in  a  court  of  appeals  or  district  court,  upon  presenta- 
tion of  a  certificate  of  necessity  by  the  chief  judge  or  circuit  justice 
of  the  circuit  wherein  the  need  ariaes/' 

^  28  U.  S.  C.  §  294  (d)  authorises  assignment  of  a  retired  judge 
from  either  court  to  "perfonn  such  judicial  duties  as  he  is  willinf 
and  able  to  undertake"  in  any  circuit. 
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in  forma  pauperis,  respecting  the  validity  of  this  designa- 
tion and  alleged  trial  errors,  was  upheld  by  this  Court  last 
Term,  366  U.  S.  712;  we  are  now  asked  to  review  the 
Court  of  Appeals'  affirmance  of  his  conviction.  Because 
of  the  significance  of  the  ''designation"  issue  for  the  fed- 
eral judicial  system,  we  granted  certiorari  in  the  two 
cases,  368  U.  S.  814,  815,  limited  to  the  question  whether 
the  judgment  in  either  was  vitiated  by  the  respective 
participation  of  the  judges  named/ 

The  claim  advanced  by  the  petitioners,  that  they  were 
denied  the  protection  of  judges  with  tenure  and  compen- 
sation guaranteed  by  Article  III,  has  nothing  to  do  with 
the  manner  in  which  either  of  these  judges  conducted 
himself  in  these  proceedings.  No  contention  is  made 
that  either  Judge  Madden  or  Judge  Jackson  displayed  a 
lack  of  appropriate  judicial  independence,  or  that  either 
sought  by  his  rulings  to  curry  favor  with  Congress  or  the 
Executive.  Both  indeed  enjoy  statutory  assurance  of 
tenure  and  compensation,'  and  were  it  not  for  the  explicit 
provisions  of  Article  III  we  should  be  quite  unable  to 
say  that  either  judge's  participation  even  colorably  denied 
the  petitioners  independent  judicial  hearings. 

Article  III,  §  1,  however,  is  explicit  and  gives  the  peti- 
tioners a  basis  for  complaint  without  requiring  them  to 
point  to  particular  instances  of  mistreatment  in  the  record. 
It  provides: 

"The  judicial  Power  of  the  United  States,  shall  be 
vested  in  one  supreme  Court,  and  in  such  inferior 


*  The  petition  in  No.  481  sought  certiorari  only  as  to  that  issue. 

» 10  Stat.  612  (1855),  as  amended,  28  U.  S.  C.  §  173  (Court  of 
Claims);  46  Stat.  590,  762  (1930),  as  amended,  28  U.  S.  C.  §213 
(Court  of  Customs  and  Patent  Appeals).  Judge  Madden  was 
appointed  in  1941,  Brief  for  Petitioner  in  No.  242,  pp.  7-8,  and 
retired  in  1961,  290  F.  2d  xvi;  Judge  Jackson  was  appointed  in  1937, 
Brief  for  Petitioner  in  No.  481,  pp.  9-10,  and  retired  in  1952,  193 
F.  2d  XV. 
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Courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish.  The  Judges,  both  of  the  supreme  and 
inferior  Courts,  shall  hold  their  Offices  during  good 
Behaviour,  and  shall,  at  stated  Times,  receive  for 
their  Services,  a  CompenBation,  which  shall  not  be 
diminished  during  their  Continuance  in  Office."  * 

Apart  from  this  provision,  it  is  settled  that  neither  the 
tenure  nor  salary  of  federal  officers  is  constitutionally  pro- 
tected from  impairment  by  Congress*  Crenshaw  v.  United 
States,  134  U.  S.  99,  107-108;  cf,  Butler  v.  Pennsylvania, 
10  How.  402,  41&-418.  The  statutory  declaration,  there- 
fore, that  the  judges  of  these  two  courts  should  serve 
during  good  behavior  and  with  undiminished  salary,  see 
note  5,  supra,  was  ineffective  to  bind  any  subsequent 
Congress  unless  those  judges  w^ere  invested  at  appoint- 
ment with  the  protections  of  Article  III.  United  States 
v.  Fisher,  109  U.  S.  143,  145;  see  McAllister  y.  United 
States,  141  U.  S*  174, 186.  And  the  petitioners  naturally 
point  to  the  Bakelite  and  Williams  cases,  supray  as  estab- 
lishing that  no  such  constitutional  protection  was  in  fact 
conferred. 

The  distinction  referred  to  in  those  cases  between  '^con- 
stitutionar*  and  ^^legislative''  courts  has  been  productive 
of  much  confusion  and  controversy.  Because  of  the 
highly  theoretical  nature  of  the  problem  in  its  present 
context/  we  w^ould  be  well  advised  to  decide  these  cases 
on  narrower  grounds  if  any  are  fairly  available.  But  for 
reasons  that  follow,  we  find  ourselves  unable  to  do  so. 


*  The  bearing  of  §  2  of  Art.  Ill  on  petitioners'  clalins  \b  discussed 

later.    ln{ra,  pp.  562-583. 

^  The  abstractness  of  the  present  controversy  is  graphically  dem- 
OQStrated  by  xh%  disparity  in  volume  between  records  and  bnets. 
The  reeords  in  both  cases  amount  to  but  66  pages  of  motions,  opin* 
iona,  and  the  like,  ^ith  no  relevant  transcripts  of  proceedings,  while 
the  briefs  extend  to  533  pa^es  ejcclusive  of  appendices. 
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No  challenge  to  the  authority  of  the  judges  was  filed 
in  the  course  of  the  proceedings  before  them  in  either  case. 
The  Solicitor  General,  who  submitted  briefs  and  argu- 
ments for  the  United  States,  has  seized  upon  this  circum- 
stance to  suggest  that  the  petitioners  should  be  precluded 
by  the  so-called  de  facto  doctrine  from  questioning  the 
validity  of  these  designations  for  the  first  time  on  appeal. 

Whatever  may  be  the  rule  when  a  judge's  authority 
is  challenged  at  the  earliest  practicable  moment,  as  it  was 
in  United  States  v.  American-Foreign  S.  S.  Corp.,  363 
U.  S.  685,  in  other  circumstances  involving  judicial 
authority  this  Court  has  described  it  as  well  settled  "that 
where  there  is  an  office  to  be  filled  and  one  acting  under 
color  of  authority  fills  the  office  and  discharges  its  duties, 
his  actions  are  those  of  an  officer  de  facto  and  binding 
upon  the  public."  McDowell  v.  United  States,  159  U.  S. 
596,  602.  The  rule  is  founded  upon  an  obviously  sound 
policy  of  preventing  litigants  from  abiding  the  outcome 
of  a  lawsuit  and  then  overturning  it  if  adverse  upon  a 
technicality  of  which  they  were  previously  aware. 
Although  a  United  States  Attorney  may  be  permitted  on 
behalf  of  the  public  to  upset  an  order  issued  upon  defec- 
tive authority,  Frad  v.  Kelly,  302  U.  S.  312,  a  private 
litigant  ordinarily  may  not.  Ball  v.  United  States,  140 
U.  S.  118,  128-129. 

The  rule  does  not  obtain,  of  course,  when  the  alleged 
defect  of  authority  operates  also  as  a  limitation  on  this 
Court's  appellate  jurisdiction.  Ayrshire  Collieries  Corp. 
V.  United  States,  331 U.  S.  132  (three-judge  court) ;  United 
States  V.  Emholt,  105  U.  S.  414  (certificate  of  divided 
opinion).  In  other  circumstances  as  well,  when  the  stat- 
ute claimed  to  restrict  authority  is  not  merely  technical 
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but  embodies  a  strong  policy  concerning  the  proper 
administration  of  judicial  business,  thia  Court  has  treated 
the  alleged  defect  as  **jurisdictionar'  and  agreed  to  con- 
sider it  on  direct  review  even  though  not  raised  at  the 
earliest  practicable  opportunity*  E.  g,,  American  Con- 
struction  Co,  v.  Jacksonville,  T,  &  K.  W.  R.  Co.,  148  U.  S, 
372,  387-^88, 

A  fortiori  is  this  so  when  the  challenge  is  bajied  upon 
non  frivolous  constitutional  grounds.  In  McDoweU  v. 
United  States  itself,  ^upra,  at  598-599,  the  Court,  while 
holding  that  any  defect  in  statutory  authorization  for  a 
particular  intracircuit  alignment  was  immunized  from 
examination  by  the  de  facto  doctrine,  specifically  passed 
upon  and  upheld  the  constitutional  authority  of  Congress 
to  provide  for  such  an  assignment.  And  in  Lamar  \\ 
United  States,  241  U.  S.  103,  117-118,  the  claim  that 
an  intercircuit  assignment  violated  the  criminal  venue 
restrictions  of  the  Sixth  Amendment  and  usurped  the 
presidential  appoiiiting  power  under  Art,  11,  §  2,  was 
heard  here  and  determined  upon  its  merits,  despite  the 
fact  that  it  had  not  been  raised  in  the  District  Court  or 
in  the  Court  of  Appeals  or  even  in  this  Court  until  the 
filing  of  a  supplemental  brief  upon  a  second  request  for 
review. 

The  alleged  defect  of  authority  here  relates  to  basic  con- 
stitutional protections  designed  in  part  for  the  benefit  of 
litigants.  See  O'Donoghue  v.  United  States ^  289  U.  S* 
516,  532-534.  It  should  be  examinable  at  least  on  direct 
review,  where  its  consideration  encounters  none  of  the 
objections  associated  with  the  principle  of  res  judicata, 
that  there  be  an  end  to  litigation.  At  the  most  is  weighed 
in  opposition  the  disruption  to  sound  appellate  proceas 
entailed  by  entertaining  objections  not  raised  below,  and 
that  is  plainly  insufficient  to  overcome  the  strong  interest 
of  the  federal  judiciary  in  maintaining  the  constitutional 
plan  of  separation  of  powers.    So  this  Court  has  con- 
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eluded  on  an  analogous  balance  struck  to  protect  against 
intruding  federal  jurisdiction  into  the  area  constitu- 
tionally reserved  to  the  States:  Whether  diversity  of 
citizenship  exists  may  be  questioned  on  direct  review  for 
the  first  time  in  this  Court.  Mansfield,  C.  &  L.  M.  R.  Co. 
V.  Swan,  111  U.  S.  379,  382;  City  of  Gainesville  v.  Brovm- 
Crammer  Investment  Co.,  277  U.  S.  54,  59.  We  hold 
that  it  is  similarly  open  to  these  petitioners  to  challenge 
the  constitutional  authority  of  the  judges  below. 

II. 

The  Court  of  Appeals  for  the  District  of  Columbia 
found  it  unnecessary  to  reach  the  question  whether  Judge 
Jackson  enjoyed  constitutional  security  of  tenure  and 
compensation.  It  held  that  even  if  he  did  not,  Congress 
might  authorize  his  assignment  to  courts  in  the  District 
of  Columbia,  by  virtue  of  its  power  "To  exercise  exclusive 
Legislation  in  all  Cases  whatsoever"  over  the  District. 
Art.  I,  §  8,  cl.  17.  The  Solicitor  General,  in  support  of 
that  ruling,  argues  here  that  because  the  criminal  charge 
against  petitioner  Lurk  was  violation  of  a  local  statute, 
D.  C.  Code,  1961,  §  22-^2901,  rather  than  of  one  national 
in  application,  its  trial  did  not  require  the  assignment  of 
an  Article  III  judge. 

The  question  thus  raised  is  itself  of  constitutional 
dimension,  and  one  which  we  need  not  reach  if  an  Article 
III  judge  was  in  fact  assigned.  In  the  companion  case. 
No.  242,  the  necessity  for  such  a  judge  is  uncontested. 
The  Court  of  Appeals  for  the  Second  Circuit  sat  to  deter- 
mine a  question  of  state  contract  law  presented  for  its 
decision  solely  by  reason  of  the  diverse  citizenship  of  the 
litigants."    Authority  for  the  Federal  Government  to 

*  Under  our  limited  writ  of  certiorari,  368  U.  S.  814,  we  have  no 
occasion  to  consider  whether  federal  law  was  more  appropriately 
the  measure  of  the  employer's  obligation.  Cf.  Teamsters  Local  174 
V.  Lucas  Flour  Co,,  369  U.  S.  95. 

665026  0-62-58 
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decide  questions  of  state  law  exists  only  by  virtue  of  the 
Diversity  Clause  in  Article  IIL  Erie  R,  Co,  w  Tompkins, 
304  U.  S.  64;  see  Murray*s  Lessee  v,  Hoboken  Land  & 
Improveinent  Co.,  18  How.  272  284.  For  this  reason, 
the  question  whether  Judge  Madden  enjoyed  constitu<^ 
tional  independence  is  inescapably  presented.  Since  deci- 
sion of  that  question  involves  considerations  bearing 
directly  upon  the  constitutional  status  of  Judge  Jackson, 
we  deem  it  appropriate  to  dispose  of  both  cases  on  the 
same  grounds,  without  at  present  intimating  any  view 
as  to  the  correctness  of  the  holding  below  by  the  Court  of 
Appeals  for  the  District  of  Columbia, 

The  next  question  is  whether  the  character  of  the  judges 
who  sat  in  these  cases  may  be  determined  without  ref- 
erence to  the  character  of  the  courts  to  which  they  were 
originally  appointed.  If  it  were  plain  that  these  judges 
were  invested  upon  confirmation  with  Article  III  tenure 
and  compensation^  it  would  be  unnecessary  for  present 
purposes  to  consider  the  constitutional  status  of  the  Court 
of  Claims  and  the  Court  of  Customs  and  Patent  Appeals, 

No  such  course,  however,  appears  to  be  open.  The 
statutes  under  which  Judge  Madden  and  Judge  Jackson 
were  appointed  speak  of  service  only  on  those  courts. 
28  U.  S.  a  §  §  171 ,  211 .  They  were  not,  as  were  the  judges 
selected  for  the  late  Commerce  Court,  appointed  els  ''addi- 
tional circuit  judges/'  Act  of  June  18,  1910,  c.  309.  36 
Stat.  539,  540,  whose  tenure  might  be  constitutionally 
secured  regardless  of  the  fortunes  of  their  courts.  iSee 
50  Cong.  Rec.  5409-5418  (1913) ;  Donegan  \\  Dyson.  269 
U.  S.  49;  Frankfurter  and  Landis,  The  Business  of  the 
Supreme  Court  (1927),  168-173.  It  is  true  that  at  the 
time  of  Judge  Jackson's  appointment  there  was  in  foree 
a  statute  authorizing  assignment  of  Court  of  Customs 
and  Patent  Appeals  judges  to  serve  on  the  courts  of  the 
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District  of  Columbia.  Act  of  September  14, 1922,  c.  306, 
§  5,  42  Stat.  837,  839.  At  that  time,  however,  before  the 
O'Donoghue  decision,  there  seems  to  have  been  a  con- 
sensus that  the  courts  of  the  District  were  not  confined 
or  protected  by  Article  III;  as  late  as  1930,  this  Court 
regarded  it  as  ''recognized  that  the  courts  of  the  District 
of  Columbia  are  not  created  under  the  judiciary  article 
of  the  Constitution  but  are  legislative  courts  .  .  .  ." 
Federal  Radio  Comm'n  v.  General  Electric  Co.,  281  U.  S. 
464,  468;  and  see  Katz,  Federal  Legislative  Courts,  43 
Harv.  L.  Rev.  894,  899-903  (1930).  The  1922  Act  can- 
not therefore  be  viewed  ex  proprio  vigore  as  conferring 
Article  III  status  on  judges  subsequently  appointed  to  the 
Court  of  Customs  and  Patent  Appeals.* 

A  more  novel  suggestion  is  that  the  assignment  statute 
itself,  28  U.  S.  C.  §§  291-296,  authorized  the  Chief  Justice 
to  appoint  inferior  Article  III  judges  in  the  course  of 
designating  them  for  service  on  Article  III  courts.^®  See 
Shartel,  Federal  Judges — Appointment,  Supervision,  and 
Removal — Some  Possibilities  under  the  Constitution,  28 
Mich.  L.  Rev.  485  (1930) ;  cf.  Ex  parte  Siebold,  100  U.  S. 
371,  397-398;  Rice  v.  Ames,  180  U.  S.  371,  378.  But  we 
need  not  consider  the  constitutional  questions  involved  in 
this  suggestion,  for  the  statute  does  not  readily  lend  itself 


*The  debates  and  reports  in  Congress  display  no  awareness  of 
the  problem.  See  H.  R.  Rep.  No.  1152,  67th  Cong.,  2d  Sess.  (1922) ; 
62  Cong.  Rec.  190-191,  207-209  (1921). 

^®  Article  II,  §2,  cl.  2  of  the  Constitution  provides  that  the 
President 

"...  shall  nominatB,  and  by  and  with  the  Advice  and  Consent  of 
the  Senate,  shall  appoint  Ambassadors,  other  public  Ministers  and 
Consuls,  Judges  of  the  supreme  Court,  and  all  other  Officers  of  the 
United  States,  whose  Appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  by  Law:  but  the  Congress  may 
by  Law  vest  the  Appointment  of  such  inferior  Officers,  as  they  think 
proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads 
of  Departments." 
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Judges  Madden  and  Jackson  at  the  time  of  their  con- 
firmation must  be  deemed  to  have  depended  upon  the 
constitutional  status  of  the  courts  to  which  they  were 
primarily  appointed. 

IV. 

In  determining  the  constitutional  character  of  the 
Court  of  Claims  and  the  Court  of  Customs  and  Patent 
Appeals,  as  we  are  thus  led  to  do,  we  may  not  disregard 
Congress'  declaration  that  they  were  created  under  Arti- 
cle III.  Of  course,  Congress  may  not  by  fiat  overturn 
the  constitutional  decisions  of  this  Court,  but  the  legis- 
lative history  of  the  1953  and  1958  declarations  makes 
plain  that  it  was  far  from  attempting  any  such  thing. 
Typical  is  a  statement  in  the  1958  House  Report  that 
the  purpose  of  the  legislation  was  to  "declare  which  of 
the  powers  Congress  was  intending  to  exercise  when  the 
court  was  created."  H.  R.  Rep.  No.  2349,  85th  Cong., 
2d  Sess.  3  (1958) ;  accord,  H.  R.  Rep.  No.  695,  83d  Cong., 
1st  Sess.  3,  5,  7  (1953);  and  see  S.  Rep.  No.  275,  83d 
Cong.,  1st  Sess.  2  (1953),  substituted  for  S.  Rep.  No.  261, 
83d  Cong.,  1st  Sess.  2  (1953);  99  Cong.  Rec.  8943,  8944 
(1953)  (remarks  of  Senator  Gore). 

"Subsequent  legislation  which  declares  the  intent  of 
an  earlier  law,"  this  Court  has  noted,  "is  not,  of  course, 
conclusive  in  determining  what  the  previous  Congress 
meant.  But  the  later  law  is  entitled  to  weight  when  it 
comes  to  the  problem  of  construction."  Federal  Housing 
Administration  v.  Darlington,  Inc.,  358  U.  S.  84,  90; 
accord,  New  York,  P.  &  N.  R.  Co.  v.  Peninsula  Exchange, 
240  U.  S.  34,  39.  Especially  is  this  so  when  the  Congress 
has  been  stimulated  by  decisions  of  this  Court  to  investi- 
gate the  historical  materials  involved  and  has  drawn  from 
them  a  contrary  conclusion.  United  States  v.  Hutcheson, 
312  U.  S.  219,  235-237.  As  examination  of  the  House 
and  Senate  Reports  makes  evident,  that  is  what  occurred 
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here.  E.  g.,  S.  Rep.  No.  2309,  86th  Cong.,  2d  Sees.  2-3 
(1968);  H.  R.  Rep.  No.  696,  83d  Cong.,  Ist  Sees.  3-6 
(1963). 

At  the  time  when  Bakelite  and  WiUiams  were  decided, 
the  Court  did  not  have  the  benefit  of  this  congressional 
understanding.  The  Williams  case,  for  example,  arose 
under  the  Legislative  Appropriation  Act  of  June  30, 1932, 
c.  314,  §  107  (a)(6),  47  Stat.  382,  402,  which  reduced  the 
salary  of  all  judges  ''except  judges  whose  compensation 
may  not,  under  the  Constitution,  be  diminished  during 
their  continuance  in  office."  Mr.  Justice  Sutherland,  who 
wrote  the  Court's  opinions  in  both  Williams  and  0*Don^ 
oghue,  was  plainly  disadvantaged  by  the  absence  of  con- 
gressional intimation  as  to  which  judges  of  which  courts 
were  to  be  deemed  exempted.  See  O'Donoghue  v.  United 
States,  289  U.  S.  616,  629. 

In  the  Bakelite  case,  to  be  sure,  Mr.  Justice  Van  De- 
vanter  said  of  an  argument  drawn  from  tenuous  evidence 
of  congressional  understanding  that  it  ''mistakenly 
assumes  that  whether  a  court  is  of  one  class  or  the  other 
depends  on  the  intention  of  Congress,  whereas  the  true 
test  lies  in  the  power  under  which  the  court  was  created 
and  in  the  jurisdiction  conferred."  279  U.  S.,  at  459. 
Yet  he  would  hardly  have  denied  that  explicit  evidence  of 
legislative  intendment  concerning  the  factors  he  thought 
controlhng  may  be  relevant  and  indeed  highly  persuasive. 
In  any  event,  the  Bakelite  dictum  did  not  embarrass  the 
Court  in  deciding  O'Donoghue,  where  it  looked  search- 
ingly  at  "congressional  practice"  to  determine  what  classi- 
fication that  body  "recognizes."  289  U.  S.,  at  548-^50. 
We  think  the  forthright  statement  of  understanding 
embraced  in  the  1953  and  1958  declarations  may  be  taken 
as  similarly  persuasive  evidence  for  the  problem  now 
before  us. 

To  give  due  weight  to  these  congressional  declarations 
is  not  of  course  to  compromise  the  authority  or  responsi- 
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bility  of  this  Court  as  the  ultimate  expositor  of  the  Con- 
stitution. The  Bakelite  and  Williams  decisions  have 
long  been  considered  of  questionable  soundness.  See,  e.  g., 
Brown,  The  Rent  in  Our  Judicial  Armor,  10  G.  W.  L.  Rev. 
127  (1941) ;  Hart  and  Wechsler,  The  Federal  Courts  and 
the  Federal  System  (1953),  348-351;  1  Moore,  Federal 
Practice  (2d  ed.  1961),  71  n.  21.  They  stand  uneasily 
next  to  O'Donoghue,  much  of  whose  reasoning  in  sustain- 
ing the  Article  III  status  of  the  District  of  Columbia 
superior  courts  seems  applicable  to  the  Court  of  Claims 
and  the  Court  of  Customs  and  Patent  Appeals.  In  Pope 
V.  United  States,  323  U.  S.  1,  13-14,  where  the  Solicitor 
General  argued  at  length  against  the  continued  vitality  of 
Bakelite  and  WilUams,  their  authority  was  regarded  as  an 
open  question. 

Furthermore,  apart  from  this  Court's  considered  prac- 
tice not  to  apply  stare  decisis  as  rigidly  in  constitutional 
as  in  nonconstitutional  cases,  e.  g.,  United  States  v.  South 
Buffalo  R.  Co.,  333  U.  S.  771,  774r-775;  see  Burnet  v. 
Coronado  Oil  &  Gas  Co.,  285  U.  S.  393,  405-408  and 
n.  1-3  (Brandeis,  J.,  dissenting),  there  is  the  fact  that 
Congress  has  acted  on  its  understanding  and  has  provided 
for  assignment  of  judges  who  have  made  decisions  that  are 
now  said  to  be  impeachable.  In  these  circumstances,  the 
practical  consideration  underlying  the  doctrine  of  stare 
decisis — protection  of  generated  expectations — ^actually 
militates  in  favor  of  reexamining  the  decisions.  We  are 
well-advised,  therefore,  to  regard  the  questions  decided  in 
those  cases  as  entirely  open  to  reconsideration. 

V. 

The  Constitution  nowhere  makes  reference  to  "legis- 
lative courts."  The  power  given  Congress  in  Art.  I, 
§  8,  cl.  9,  "To  constitute  Tribunals  inferior  to  the  supreme 
Court,"  plainly  relates  to  the  "inferior  Courts"  provided 
for  in  Art.  Ill,  §  1 ;  it  has  never  been  relied  on  for 
establishment  of  any  other  tribunals. 
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The  concept  of  a  legislative  court  derives  from  the 
opinion  of  Chief  Justice  Marshall  in  American  Inmirmice 
Co.  Y.  Canter,  1  Pet.  511,  dealing  with  courts  established 
in  a  territory,  A  cargo  of  cotton  salvaged  from  a  wreck 
off  the  coast  of  Florida  had  been  purchased  by  Canter  at 
a  judicial  sale  ordered  by  a  court  at  Key  West  invested 
by  the  territorial  legislature  with  jurisdiction  over  cases 
of  salvage.  The  insurers,  to  whom  the  property  in  the 
cargo  had  been  abandoned  by  the  owners,  brought  a  libel 
for  restitution,  claiming  in  part  that  the  prior  decree  was 
void  because  not  rendered  in  a  court  created  by  Congress, 
as  required  for  the  exercise  of  admiralty  jurisdiction  under 
Article  III.  Chief  Justice  Marshall  for  the  Court  swept 
this  objection  aside  by  noting  that  the  Superior  Courts  of 
Florida,  which  had  been  created  by  Congress,  were  staffed 
with  judges  appointed  for  only  four  years,  and  concluded 
that  Article  III  did  not  apply  in  the  territories: 

*'These  Courts,  then,  are  not  constitutional  Courts, 
in  which  the  judicial  power  conferred  by  the  Consti- 
tution on  the  general  government,  can  be  deposited. 
They  are  incapable  of  receiving  it.  They  are  legis- 
lative Courts,  created  in  virtue  of  the  general  right 
of  sovereignty  which  exists  in  the  government,  or  in 
virtue  of  that  clause  which  enables  Congress  to  make 
all  needful  rules  and  regulations,  respecting  the  ter- 
ritory belonging  to  tlie  United  States."  1  Pet.,  at 
546. 

By  these  arresting  observations  the  Chief  Justice  cer- 
tainly  did  not  mean  to  imply  that  the  case  heard  by  the 
Key  West  court  was  not  one  of  admiralty  jurisdiction 
otherwise  properly  justiciable  in  a  Federal  District  Court 
sitting  in  one  of  the  States.  Elsewhere  in  the  opinion  he 
distinctly  referred  to  the  provisions  of  Article  III  to  show 
that  it  was  such  a  case.  1  Pet.,  at  545.  AH  the  Chief 
Justice  meant,  and  what  the  case  has  ever  after  been 
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taken  to  establish  ^  is  that  in  the  territories  cases  and  con- 
troversies falling  within  the  enumeration  of  Article  III 
may  be  heard  and  decided  in  courts  constituted  without 
regard  to  the  limitations  of  that  article;  ^^  courts,  that  is, 
having  judges  of  limited  tenure  and  entertaining  business 
beyond  the  range  of  conventional  cases  and  controversies. 
The  reasons  for  this  are  not  difficult  to  appreciate  so 
long  as  the  character  of  the  early  territories  and  some  of 
the  practical  problems  arising  from  their  administration 
are  kept  in  mind*  The  entire  governmental  responsi- 
bility in  a  territory  where  there  was  no  state  government 
to  assume  the  burden  of  local  regulation  devolved  upon 
the  National  Government.  This  meant  that  courts  had 
to  be  established  and  staffed  with  sufficient  judges  to 
handle  the  general  jurisdiction  that  elsewhere  would  have 
been  exercised  in  large  part  by  the  courts  of  a  State.^* 
But  when  the  territories  began  entering  into  statehood, 
as  they  soon  did,  the  authority  of  the  territorial  courts 
over  matters  of  state  concern  ceased ;  and  in  a  time  when 
the  size  of  the  federal  judiciary  was  still  relatively  small, 
that  left  the  National  Government  with  a  significant 

^*  Far  from  being  "incapable  of  receiving"  federal-questioii  juri^ 
diction^  the  territorial  courts  have  long  exercised  a  juriadiction 
commensurate  in  this  regard  with  that  of  the  regular  federal  courtff 
and  have  been  subjected  to  the  appellate  jurbdiction  of  thjB  Court 
precissely  because  they  do  so.  Benner  v.  Porter,  9  How,  235,  243; 
Clinton  v.  Engkbrecht,  13  Wall  434,  447;  Reyndds  v.  Umted  States, 
08  U.  S.  145,  154;  United  States  v.  Coe.  155  U.  S.  76,  86;  Baliot 
V.  P&rto  Rico,  258  U.  S.  298.  312-313;  fntermitional  Longshoremen's 
Union  V.  Juneau  Spruce  Carp,,  342  U.  S.  237,  240-241  \  cf ,  Martin 
V,  Hunter*i  Lessee,  I  Wheat.  304,  338;  see  Pope  v.  United  States. 
323  IL  S.  1,  13-14. 

"  Under  Barber  v.  Barber,  21  How,  582»  584,  for  example,  the  fed- 
eral courts  in  the  States  were  incompetent  to  render  divorces ;  but  in 
the  territories,  where  the  le^isiative  power  of  the  United  States  of 
necessity  extended  to  all  such  local  matters,  the  territorial  courts  t-ook 
cognizance  of  them,  Simms  v.  Simms,  175  U.  8.  162,  167-168; 
Be  la  Rama  v.  De  la  Rama,  201  U.  S.  dO^, 
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number  of  territorial  judges  on  its  hands  and  no  place  to 
put  them.  When  Florida  was  admitted  as  a  State,  tot 
example,  Congress  replaced  three  territorial  courts  of  gen- 
eral jurisdiction  comprising  five  judges  with  one  Fedwal 
District  Court  and  one  judge/' 

At  the  same  time  as  the  absence  of  a  federal  structure 
in  the  territories  produced  problems  not  foreseen  by  the 
Framers  of  Article  III,  the  realities  of  territorial  govern- 
ment typically  made  it  less  urgent  that  judges  there  enjoy 
the  independence  from  Congress  and  the  President  envi- 
sioned by  that  article.  For  the  territories  were  not  ruled 
immediately  from  Washington;  in  a  day  of  poor  roads 
and  slow  mails,  it  was  unthinkable  that  they  should  be. 
Rather,  Congress  left  municipal  law  to  be  developed 
largely  by  the  territorial  legislatures,  within  the  frame- 
work of  organic  acts  and  subject  to  a  retained  power  of 
veto.^*  The  scope  of  self-government  exercised  under 
these  delegations  was  nearly  as  broad  as  that  enjoyed  by 
the  States,  and  the  freedom  of  the  territories  to  dispense 
with  protections  deemed  inherent  in  a  separation  of  gov- 
ernmental powers  was  as  fully  recognized." 

Against  this  historical  background,  it  is  hardly  surpris- 
ing that  Chief  Justice  Marshall  decided  as  he  did.  It 
would  have  been  doctrinaire  in  the  extreme  to  deny  the 
right  of  Congress  to  invest  judges  of  its  creation  with 
authority  to  dispose  of  the  judicial  business  of  the  terri- 
tories. It  would  have  been  at  least  as  dogmatic,  having 
recognized  the  right,  to  fasten  on  those  judges  a  guarantee 


"  Benner  v.  Porter,  9  How.  235,  240,  244.  For  statutory  tech- 
niques since  developed  to  avoid  the  interregnal  problems  involved 
in  that  case,  see  Metlakatla  Indian  Community  v.  Egan,  363  U.  S. 
555,  557-559;  1  Moore,  Federal  Practice  (2d  ed.  1961),  32-34. 

^«See  Clinton  v.  Englebrecht,  13  Wall.  434,  441-445;  Hombuckle 
v.  Toombs,  18  WaU.  648,  655-656. 

*^  Ck)mpare  Clinton  v.  Englebrecht,  supra,  13  Wall.,  at  446,  447, 
with  Dreyer  v.  Illinois,  187  U.  S.  71,  83-84. 
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of  tenure  that  Congress  could  not  put  to  use  and  that  the 
exigencies  of  the  territories  did  not  require.  Marshall 
chose  neither  course;  conscious  as  ever  of  his  responsi- 
bility to  see  the  Constitution  work,  he  recognized  a  greater 
flexibility  in  Congress  to  deal  with  problems  arising  out- 
side the  normal  context  of  a  federal  system. 

The  same  confluence  of  practical  considerations  that 
dictated  the  result  in  Canter  has  governed  the  decision 
in  later  cases  sanctioning  the  creation  of  other  courts  with 
judges  of  limited  tenure.  In  United  States  v.  Coe,  155 
U.  S.  76,  85-86,  for  example,  the  Court  sustained  the 
authority  of  the  Court  of  Private  Land  Claims  to  adjudi- 
cate claims  under  treaties  to  land  in  the  territories,  but 
left  it  expressly  open  whether  such  a  course  might  be 
followed  within  the  States.  The  Choctaw  and  Chicka- 
saw Citizenship  Court  was  similarly  created  to  determine 
questions  of  tribal  membership  relevant  to  property 
claims  within  Indian  territory  under  the  exclusive  control 
of  the  National  Government.  See  Stephens  v.  Cherokee 
Nation,  174  U.  S.  445;  Ex  parte  Joins,  191  U.  S.  93;  WaU 
lace  v.  Adams,  204  U.  S.  415.  Upon  like  considerations. 
Article  III  has  been  viewed  as  inapplicable  to  courts  cre- 
ated in  unincorporated  territories  outside  the  mainland, 
Downes  v.  Bidwell,  182  U.  S.  244,  266-267;  Bahac  v. 
Porto  Rico,  258  U.  S.  298,  312-313;  cf.  Dorr  v.  United 
States,  195  U.  S.  138,  145,  149,  and  to  the  consular  courts 
established  by  concessions  from  foreign  countries,  In  re 
Ross,  140  U.  S.  453,  464-465,  480.^« 

The  touchstone  of  decision  in  all  these  cases  has  been 
the  need  to  exercise  the  jurisdiction  then  and  there  and 
for  a  transitory  period.  Whether  constitutional  limita- 
tions on  the  exercise  of  judicial  power  have  been  held 
inapplicable  has  depended  on  the  particular  local  setting, 


^®  See  generally,  as  to  each  of  these  courts,  1  Moore,  Federal  Prac- 
tice (2d  ed.  1961),  40-44,  47-^50. 
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the  practical  necessities,  and  the  possible  altamatives. 
When  the  peculiar  reasons  justifying  investiture  of  judges 
with  limited  tenure  have  not  been  inresent,  the  Canter 
holding  has  not  been  deemed  controlling.  (fDonagkue 
y.  United  States,  289  U.  S.  516,  536^539. 

Since  the  conditions  obtaining  in  one  tarritcMy  have 
been  assumed  to  exist  in  each,  this  Court  has  in  the  past 
entertained  a  presumption  that  even  those  taritorial 
judges  who  have  been  extended  statutory  assurances  of 
life  tenure  and  undiminished  compensation  have  been  so 
favored  as  a  matter  of  l^islative  grace  and  not  of  con- 
stitutional compulsion.  McAVMter  v.  United  States,  141 
U.  S.  174, 186.^*  By  a  parity  of  reasoning,  howevar,  the 
presumption  should  be  reversed  when  Congress  creates 
courts  the  continuing  exercise  of  whose  jurisdiction  is 
unembarrassed  by  such  imuitical  difficulties.  SeeMookmi 
y.  United States,dO3V.S.201,205.  As ihe BakeUte and 
WiUiams  opinions  recognize,  the  Court  of  Claims  and 
the  Court  of  Customs  and  Patent  Appeals  were  created 
to  carry  into  eflFect  powers  enjoyed  by  the  National  Gov- 
ernment over  subject  matter — roughly,  payment  of  debts 
and  collection  of  customs  revenue — ^and  not  over  localities. 
What  those  opinions  fail  to  deal  with  is  whether  that 
distinction  deprives  American  Insurance  Co.  v.  Canter 
of  controlling  force. 

The  Bakelite  opinion  did  not  inquire  whether  there 
might  be  such  a  distinction.  After  sketching  the  history 
of  the  territorial  and  consular  courts,  it  continued  at  once: 

"Legislative  courts  also  may  be  created  as  special 
tribunals  to  examine  and  determine  various  matters, 


*"  We  do  not  now  decide,  of  course,  whether  the  same  conditions 
still  obtain  in  each  of  the  present-day  territories  or  whether,  even 
if  they  do,  Congress  might  not  choose  to  establish  an  Article  III 
court  in  one  or  more  of  them. 
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arising  between  the  government  and  others,  which 
from  their  nature  do  not  require  judicial  determina- 
tion and  yet  are  susceptible  of  it."    279  U.  S.,  at  451. 

Since  in  the  Court's  view  the  jurisdiction  conferred  on 
both  the  Court  of  Claims  and  the  Court  of  Customs  and 
Patent  Appeals  included  "nothing  which  inherently  or 
necessarily  requires  judicial  determination,"  ^®  both  could 
have  been  and  were  created  as  legislative  courts. 

We  need  not  pause  to  assess  the  Court's  characteriza- 
tion of  the  jurisdiction  conferred  on  those  courts,  beyond 
indicating  certain  reservations  about  its  accuracy.^^  Nor 
need  we  now  explore  the  extent  to  which  Congress  may 
conmiit  the  execution  of  even  "inherently"  judicial  busi- 
ness to  tribunals  other  than  Article  III  courts.  We  may 
and  do  assume,  for  present  purposes,  that  none  of  the 
jurisdiction  vested  in  our  two  courts  is  of  that  sort,  so 
that  all  of  it  might  be  conmiitted  for  final  determination 
to  non-Article  III  tribunals,  be  they  denominated  legis- 
lative courts  or  administrative  agencies. 

But  because  Congress  may  employ  such  tribunals 
assuredly  does  not  mean  that  it  must.    This  is  the  crucial 


^^Ex  parte  BakeHte  Corp,,  279  U.  S.  438,  453,  458;  accord,  WU- 
liams  V.  United  States,  289  U.  S.  553,  579. 

2*  WiUiama  itself  recognized  that  the  jurisdiction  conferred  on  the 
Court  of  Claims  by  the  Tucker  Act,  now  28  U.  S.  C.  §  1491,  to 
award  just  compensation  for  a  governmental  taking,  empowered  that 
court  to  decide  what  had  previously  been  described  as  a  judicial  and 
not  a  legislative  question.  289  U.  S.,  at  581 ;  see,  e.  g.,  Monongahela 
Navigation  Co.  v.  United  States,  148  U.  S.  312,  327.  As  for  BakeHte, 
its  reliance,  279  U.  S.,  at  458  n.  26,  on  Cary  v.  Curtis,  3  How.  236,  for 
the  proposition  that  disputes  over  customs  duties  may  be  adjudged 
summarily  without  recourse  to  judicial  proceedings,  appears  to  have 
overlooked  the  care  with  which  that  decision  specifically  declined  to 
rule  whether  all  right  of  action  might  be  taken  away  from  a  protes- 
tant,  even  going  so  far  as  to  suggest  several  judicial  remedies  that 
might  have  been  available.    See  3  How.,  at  250. 
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non  sequitur  of  the  Bakelite  and  Williams  opinions. 
Each  assumed  that  because  Congress  might  have  assigned 
specified  jurisdiction  to  an  administrative  agency,  it  must 
be  deemed  to  have  done  so  even  though  it  assigned  that 
jurisdiction  to  a  tribunal  having  every  appearance  of  a 
court  and  composed  of  judges  enjoying  statutory  assur- 
ances of  life  tenure  and  undiminished  compensation.  In 
so  doing,  each  appears  to  have  misunderstood  the  thrust 
of  the  celebrated  observation  by  Mr.  Justice  Curtis,  that 

".  .  .  there  are  matters,  involving  public  rights, 
which  may  be  presented  in  such  form  that  the  judi- 
cial power  is  capable  of  acting  on  them,  and  which 
are  susceptible  of  judicial  determination,  but  which 
congress  may  or  may  not  bring  within  the  cognizance 
of  the  courts  of  the  United  States,  as  it  may  deem 
proper.''  Murray's  Lessee  v.  Hoboken  Land  <t 
Improvement  Co.,  18  How.  272,  284. 

This  passage,  cited  in  both  the  Bakelite  and  Williams 
opinions,"  plainly  did  not  mean  that  the  matters  referred 
to  could  not  be  entrusted  to  Article  III  courts.  Quite  the 
contrary,  the  explicit  predicate  to  Justice  Curtis'  argu- 
ment was  that  such  courts  could  exercise  judicial  power 
over  such  cases.  For  the  very  statute  whose  authoriza- 
tion of  summary  distress  proceedings  was  sustained  in  the 
Murray  case,  also  authorized  the  distrainee  to  bring  suit 
to  arrest  the  levy  against  the  United  States  in  a  Federal 
District  Court.  And  as  to  this,  the  author  of  the  opinion 
stated,  just  before  his  more  trenchant  remark  quoted 
above : 

"The  United  States  consents  that  this  fact  of 
indebtedness  may  be  drawn  in  question  by  a  suit 
against  them.    Though  they  might  have  withheld 


"279  U.  S.,  at  451  n.  8;  289  U.  S.,  at  579. 
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their  consent,  we  think  that,  by  granting  it,  nothing 
which  may  not  be  a  subject  of  judicial  cognizance  is 
brought  before  the  court."  " 

Thus  Murray's  Lessee,  far  from  furnishing  authority 
against  the  proposition  that  the  Court  of  Claims  is  a 
constitutional  court,  actually  supports  it. 

To  deny  that  Congress  may  create  tribunals  under 
Article  III  for  the  sole  purpose  of  adjudicating  matters 
that  it  might  have  reserved  for  legislative  or  executive 
decision  would  be  to  deprive  it  of  the  very  choice  that 
Mr.  Justice  Curtis  insisted  it  enjoys.  Of  course  posses- 
sion of  the  choice,  assuming  it  is  coextensive  with  the 
range  of  matters  confided  to  the  courts,^*  subjects  those 
courts  to  the  continuous  possibility  that  their  entire  ju- 
risdiction may  be  withdrawn.  See  Williams  v.  United 
States,  289  U.  S.  553, 580-581.  But  the  threat  thus  facmg 
their  independence  is  not  in  kind  or  effect  different  from 
that  sustained  by  all  inferior  federal  courts.  The  great 
constitutional  compromise  that  resulted  in  agreement 
upon  Art.  Ill,  §  1,  authorized  but  did  not  obligate  Con- 
gress to  create  inferior  federal  courts.  I  Farrand,  The 
Records  of  the  Federal  Convention  (1911),  118,  124r-125; 
The  Federalist,  No.  81  (Wright  ed.  1961),  at  509  (Hamil- 
ton). Once  created,  they  passed  almost  a  century  with- 
out exercising  any  very  significant  jurisdiction.  Warren, 
New  Light  on  the  History  of  the  Federal  Judiciary  Act  of 
1789,  37  Harv.  L.  Rev.  49,  65-70  (1923);  Frankfurter, 
Distribution  of  Judicial  Power  Between  United  States  and 
State  Courts,  13  Cornell  L.  Q.  499  (1928).  Throughout 
this  period  and  beyond  it  up  to  today,  they  remained  con- 
stantly subject  to  jurisdictional  curtailment.  Turner  v.. 
Bank  of  North  America,  4  Dall.  8,  10  note  (Chase,  J.); 


"  18  How.,  at  284. 

2*  But  see  note  21,  supra. 
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Cory  v.  Curtis,  3  How.  236,  245;  Sheldon  v.  SOI,  8  How. 
441,  449;  Klme  v.  Burke  Canstructum  Co.,  260  U.  S.  226, 
233-234.  Even  if  it  should  be  conceded  that  the  Court 
of  Claims  or  the  Court  of  Customs  and  Patent  Appeals 
is  any  more  likely  to  be  supplanted,  we  do  not  think  the 
factor  of  constitutional  significance.** 

What  has  been  said  should  suffice  to  demonstrate  that 
whether  a  tribunal  is  to  be  recognized  as  one  created  undo* 
Article  III  depends  basically  upon  whether  its  establish- 
ing legislation  complies  with  the  limitations  of  that  arti- 
cle; whether,  in  otiier  words,  its  business  is  the  federal 
business  there  specified  and  its  judges  and  judgments  are 
allowed  the  independence  there  expressly  or  impliedly 
made  requisite.  To  ascertain  whetfaar  the  courts  now 
under  inquiry  can  meet  those  tests,  we  must  turn  to 
examine  their  history,  the  development  of  thdr  functions, 
and  their  present  characteristics. 

VI. 

A.  Court  of  Claims. — ^The  Court  of  Claims  was  created 
by  the  Act  of  February  24,  1855,  c.  122,  10  Stat.  612,  pri- 
marily  to  relieve  the  pressure  on  Congress  caused  by  the 
volume  of  private  bills.  As  an  innovation  the  court  was 
at  first  regarded  as  an  experiment,  and  some  of  its  cre- 
ators were  reluctant  to  give  it  all  the  attributes  of  a  court 
by  making  its  judgments  final;  instead  it  was  authorized 
to  hear  claims  and  report  its  findings  of  fact  and  opinions 
to  Congress,  together  with  drafts  of  bills  designed  to  carry 
its  recommendations  into  effect.  §7,  10  Stat.  613;  see 
Cong.  Globe,  33d  Cong.,  2d  Sess.  70-72  (1854)  (remarks  of 
Senators  Brodhead  and  Hunter).  From  the  outset,  how- 
ever, a  majority  of  the  court's  proponents  insisted  that  its 
judges  be  given  life  tenure  as  a  means  of  assuring  inde- 

2*  See  generally  Hart  and  Wechsler,  The  Federal  Courts  and  the 
Federal  System  (1953),  312-340,  and  more  specifically,  pp.  567-^568, 
infra. 
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pendence  of  judgment,  and  their  proposal  won  acceptance 
in  the  Act.  §  1, 10  Stat.  612;  see  Cong.  Globe,  33d  Cong., 
2d  Sess.  71,  108-109  (Senator  Hunter);  72  (Senator 
Clayton) ;  106  (Senator  Brodhead) ;  110  (Senator  Pratt) ; 
114,  902  (the  votes).  Indeed  there  are  substantial  indi- 
cations in  the  debates  that  Congress  thought  it  was  estab- 
lishing a  court  under  Article  III.  Cong.  Globe,  33d  Cong., 
2d  Sess.  108-109  (Senator  Hunter);  110-111  (Senator 
Pratt);  111  (Senator  Clayton) ;  113  (Senators  Stuart  and 
Douglas). 

By  the  end  of  1861,  however,  it  was  apparent  that  the 
limited  powers  conferred  on  the  court  were  insuflBicient 
to  relieve  Congress  from  the  laborious  necessity  of  exam- 
ining the  merits  of  private  bills.  In  his  State  of  the 
Union  message  that  year,  President  Lincoln  reconmiended 
that  the  legislative  design  to  provide  for  the  independent 
adjudication  of  claims  against  the  United  States  be 
brought  to  fruition  by  making  the  judgments  of  the  Court 
of  Claims  final.  The  pertinent  text  of  his  address  is  as 
follows,  Cong.  Globe,  37th  Cong.,  2d  Sess.,  Appendix,  p.  2: 

"It  is  as  much  the  duty  of  Government  to  render 
prompt  justice  against  itself,  in  favor  of  citizens, 
as  it  is  to  administer  the  same  between  private 
individuals.  The  investigation  and  adjudication  of 
claims,  in  their  nature  belong  to  the  judicial  depart- 
ment ....  It  was  intended  by  the  organization  of 
the  Court  of  Claims  mainly  to  remove  this  branch  of 
business  from  the  Halls  of  Congress;  but  while  the 
court  has  proved  to  be  an  eflFective  and  valuable 
means  of  investigation,  it  in  great  degree  fails  to 
effect  the  object  of  its  creation,  for  want  of  power 
to  make  its  judgments  final." 

By  the  Act  of  March  3,  1863,  c.  92,  §  5,  12  Stat.  765,  766, 
Congress  adopted  the  President's  recommendation  and 
made  the  court's  judgments  final,  with  appeal  to  the 

665026  0-62-39 
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Supreme  Court  provided  in  certain  cases.  The  signifi- 
cance of  this  nearly  contemporaneous  enactment  for  the 
light  it  sheds  on  the  aims  of  liie  1855  Congress  is  apparent. 

There  was  one  further  impediment.  Section  14  of  the 
1863  Act,  12  Stat.  768,  provided  that  "no  money  shall  be 
paid  out  of  the  treasury  for  any  claim  passed  upon  by  the 
court  of  claims  till  after  an  appropriation  therefor  shall 
be  estimated  for  by  the  Secretary  of  the  Treasury."  In 
Gordon  v.  United  States,  2  Wall.  561,  this  Court  refused 
to  review  a  judgment  of  the  Court  of  Claims  because  it 
construed  that  section  as  giving  the  Secretary  a  revisory 
authority  over  the  court  inconsistent  with  its  exercise  of 
judicial  power.  Congress  promptly  repealed  the  offensive 
section.  Act  of  March  17, 1866,  c.  19,  §  1, 14  Stat.  9,  onoe 
again  exhibiting  its  purpose  to  liberate  the  Court  of 
Claims  from  itself  and  tlie  Executive.  Thereafter,  the 
Supreme  Court  promulgated  rules  governing  appeals  from 
the  court,  3  Wall,  vii-viii,  and  took  jurisdiction  under 
them  for  the  first  time  in  De  Oroot  v.  United  States, 
5  Wall.  419. 

The  early  appeals  entertained  by  the  Court  furnish 
striking  evidence  of  its  understanding  that  the  Court  of 
Claims  had  been  vested  with  judicial  power.  In  De  Groot 
the  court  had  been  given  jurisdiction  by  special  bill  only 
after  the  passage  of  two  private  bills  had  failed  to  produce 
agreement  by  administrative  oflBcials  upon  adequate 
recompense.  This  Court  was  thus  presented  with  a  vivid 
illustration  of  the  ways  in  which  the  same  matter  might 
be  submitted  for  resolution  to  a  legislative  committee,  to 
an  executive  oflBcer,  or  to  a  court,  Murray's  Lessee,  supra, 
and  nevertheless  accepted  appellate  jurisdiction  over 
what  was,  necessarily,  an  exercise  of  the  judicial  power 
which  alone  it  may  review.  Marbury  v.  Madison, 
1  Cranch  137,  174^175. 

After  the  repeal  of  §  14,  the  Court  was  quick  to  protect 
the  Court  of  Claims'  judgments  from  executive  revision. 
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In  United  States  v.  D'Orady,  22  Wall.  641,  a  judgment 
had  been  diminished  by  the  Secretary  of  the  Treasury  in 
an  amount  equal  to  a  tax  assertedly  due,  although  the 
United  States  had  not  pleaded  a  set-off  as  it  was  entitled 
by  the  1863  Act  to  do.'*  The  Court  of  Claims  and  this 
Court  on  appeal  held  the  deduction  unwarranted  in  law, 
with  the  following  pertinent  closing  observation : 

"Should  it  be  suggested  that  the  judgment  in  ques- 
tion was  rendered  in  the  Court  of  Claims,  the  answer 
to  the  suggestion  is  that  the  judgment  of  the  Court 
of  Claims,  from  which  no  appeal  is  taken,  is  just  as 
conclusive  under  existing  laws  as  the  judgment  of 
the  Supreme  Court,  until  it  is  set  aside  on  a  motion 
for  a  new  trial."  '^ 

Like  views  abound  in  the  early  reports.  In  United 
States  V.  Union  Pacific  R.  Co.,  98  U.  S.  569,  603,  for 
example,  referring  to  Article  III,  the  Court  said: 

''Congress  has,  under  this  authority,  created  the 
district  courts,  the  circuit  courts,  and  the  Court  of 
Claims,  and  vested  each  of  them  with  a  defined  por- 
tion of  the  judicial  power  found  in  the  Constitution." 

Such  remained  the  view  of  the  Court  as  late  as  Miles  v. 
Graham,  268  U.  S.  501,  decided  in  1925.  There  it  was 
held,  on  the  authority  of  Evans  v.  Gore,  253  U.  S.  245, 
that  the  salary  of  a  Court  of  Claims  judge  appointed  even 
after  enactment  of  the  taxing  statute  in  question  was  not 
subject  to  such  diminution.  Although  the  case  was  after- 
wards overruled  on  this  point,  O'Malley  v.  Woodrough, 
307  U.  S.  277,  283,  what  is  of  continuing  interest  is  the 

2«  §  3,  12  Stat.  765,  now  28  U.  S.  C.  §  1503.  See  also  18  Stat.  481 
(1875),  as  amended,  31  U.  S.  C.  §227,  requiring  the  Ck)mptroller 
General  to  bring  suit  against  a  nonconsenting  judgment  creditor  if 
that  official  believes  a  debt  not  previously  asserted  as  a  set-off  is  due 
the  United  States. 

2^  22  Wall.,  at  648. 
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Court's  reliance  in  Miles  upon  Evans  v.  Oore,  where 
Mr.  Justice  Van  Devanter  for  the  Court  devoted  six  full 
pages  to  recitation  of  the  importance  of  the  guarantees 
of  tenure  and  salary  contained  in  Article  III.**  How  it 
was  possible  to  say  in  Bakelite,  279  U.  S.,  at  455,  that  the 
Court  in  Miles,  decided  only  five  years  after  Evans  and 
with  copious  quotation  from  it,  was  unaware  of  the  cru- 
cial question  whether  Article  III  extended  its  protection 
to  a  judge  of  the  Court  of  Claims,  is  very  difficult  to 
understand. 

In  actuality,  the  Court's  pre-Bakelite  view  of  the  Court 
of  Claims  is  supported  by  ^e  evidence  of  increasing  con- 
fidence placed  in  that  tribunal  by  Congress.  The  Tuckar 
Act,  §  1,  24  Stat.  505  (1887),  now  28  U.  S.  C.  §  1491, 
greatly  expanded  the  jurisdiction  of  the  court  by  author- 
izing it  to  adjudicate 

''All  claims  founded  upon  the  Constitution  of  the 
United  States  or  any  law  of  Congress,  except  for 
pensions,  or  upon  any  regulation  of  an  Executive 
Department,  or  upon  any  contract,  express  or 
implied,  with  the  Government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated,  in  cases 
not  sounding  in  tort,  in  respect  of  which  claims  the 
party  would  be  entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or  admiralty 
if  the  United  States  were  suable  .  .  .  ." 

All  of  the  cases  within  this  grant  of  jurisdiction  arise 
either  immediately  or  potentially  under  federal  law  within 
the  meaning  of  Art.  Ill,  §  2.  Osbom  v.  Bank  of  the 
United  States,  9  Wheat.  738, 818-819, 823-825 ;  see  Clear- 
field Trust  Co.  V.  United  States,  318  U.  S.  363;  Federal 
Crop  Insurance  Corp.  v.  Merrill,  332  U.  S.  380;  Mishkin, 
The  Federal  "Question"  in  the  District  Courts,  53  Col.  L. 
Rev.  157,  184-196.    The  cases  heard  by  the  Court  have 

"  Evaiu  V.  Oore,  253  U.  8.  246,  24^-254. 
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been  as  intricate  and  far-ranging  as  any  coming  within  the 
federal-question  jurisdiction,  28  U.  S.  C.  §  1331,  of  the  Dis- 
trict Courts.  E.  g.,  Causby  v.  United  States,  104  Ct.  CI. 
342,  60  F.  Supp.  751,  remanded  for  further  findings,  328 
U.  S.  256  (eminent  domain) ;  Lovett  v.  United  States,  104 
Ct.  CI.  557,  66  F.  Supp.  142,  aff'd,  328  U.  S.  303  (bill  of 
attainder);  Shapiro  v.  United  States,  107  Ct.  CI.  650, 
69  F.  Supp.  205  (military  due  process).  In  none  of 
these  cases,  nor  in  others,  could  it  well  be  suggested 
that  the  Court  of  Claims  had  adjudged  the  issues,  no 
matter  how  important  to  the  Government,  otherwise  than 
dispassionately. 

Indeed  there  is  reason  to  believe  that  the  Court  of 
Claims  has  been  constituted  as  it  is  precisely  to  the  end 
that  there  may  be  a  tribunal  specially  qualified  to  hold 
the  Government  to  strict  legal  accounting.  From  the 
beginning  it  has  been  given  jurisdiction  only  to  award 
damages,  not  specific  relief.  United  States  v.  Alire, 
6  Wall.  573;  United  States  v.  Jones,  131  U.  S.  1;  see 
Schwartz  and  Jacoby,  Government  Litigation  (tentative 
ed.  1960),  123-126.  No  question  can  be  raised  of  Con- 
gress' freedom,  consistently  with  Article  III,  to  impose 
such  a  limitation  upon  the  remedial  powers  of  a  federal 
court.  Lauf  v.  E.  O.  Shinner  &  Co.,  303  U.  S.  323,  330 
(Norris^LaGuardia  Act).  But  far  from  serving  as  a 
restriction,  this  limitation  has  allowed  the  Court  of  Claims 
a  greater  freedom  than  is  enjoyed  by  other  federal  courts 
to  inquire  into  the  legality  of  governmental  action.  See 
Larson  v.  Domestic  &  Foreign  Commerce  Corp.,  337  U.  S. 
682, 703-704;  Malone  v.  Bowdoin,  369  U.  S.  643;  Brenner, 
Judicial  Review  by  Money  Judgment  in  the  Court  of 
Claims,  21  Fed.  B.  J.  179  (1961). 

"If  there  are  such  things  as  political  axioms,"  said 
Alexander  Hamilton,  "the  propriety  of  the  judicial  power 
of  a  government  being  coextensive  with  its  legislative, 
may  be  ranked  among  the  number."    The  Federalist, 
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No.  80  (Wright  ed.  1961),  at  500.  His  sentiments  were 
not  ignored  by  the  Framers  of  Article  III.  The  Randolph 
plan,  which  formed  the  basis  of  that  article,  called  for 
establishment  of  a  national  judiciary  coextensive  in 
authority  with  the  executive  and  legislative  branches. 
IV  Farrand,  The  Records  of  the  Federal  Convention  (rev. 
ed.  1937),  47-48.  For,  as  Hamilton  observed,  a  chief 
defect  of  the  Confederation  had  been  ^^  .  .  the  want  of  a 
judiciary  power.  Laws  are  a  dead  letter  without  courts  to 
expound  and  define  their  true  meaning  and  operation.'' 
The  Federalist,  No.  22  (Wright  ed.  1961),  at  197.  But 
because  of  the  barrier  of  sovereign  immunity,  the  laws 
controlling  governmental  rights  and  obligations  could  not 
for  years  obtain  a  fully  definitive  exposition.  The  cre- 
ation of  the  Court  of  Claims  can  be  viewed  as  a  fulfillment 
of  the  design  of  Article  III. 

B.  The  Court  of  Customs  and  Patent  Appeals. — ^The 
Court  of  Customs  Appeals,  as  it  was  first  known,  was 
established  by  §  29  of  the  Customs  Administrative  Act  of 
1890,  c.  407,  26  Stat.  131,  as  added  by  §  28  of  the  Payne- 
Aldrich  Tariff  Act  of  August  5, 1909,  e.  6,  36  Stat.  11,  105, 
to  review  by  appeal  final  decisions  of  the  Board  of  Gen- 
eral Appraisers  (now  Customs  Court)  respecting  the 
classification  and  rate  of  duty  applicable  to  imported  mer- 
chandise. The  Act  was  silent  about  the  tenure  of  the 
judges,  as  had  been  the  Judiciary  Act  of  1789,  c.  20,  §§  3, 
4,  1  Stat.  73-75.  The  salary,  first  set  at  $10,000,  was 
afterwards  lowered  to  the  $7,000  then  being  paid  to  cir- 
cuit judges.  Act  of  February  25,  1910,  c.  62,  §  1,  36  Stat. 
202,  214,  but  before  the  first  nominations  had  been 
received  or  confirmed,  see  45  Cong.  Rec.  2959,  4003 
(1910) ;  and,  although  it  has  since  been  increased,  it  has 
never  been  diminished.'-®    After  the  Bakelite  case  had 


2*  Under  the  Legislative  Appropriation  Act  of  June  30, 1932,  c.  314, 
47  Stat.  382 — the  statute  under  which  the  Williams  and  0*Donoghue 
cases  arose — the  judges  of  the  Ck)urt  of  Customs  and  Patent  Appeals 
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been  decided,  Congress  expressly  conferred  tenure  during 
good  behavior  upon  the  court's  judges,  in  the  Tariff  Act 
of  1930,  §  646,  46  Stat.  590,  762.  Representative  Chind- 
blom,  in  supporting  the  measure,  stated  that  "when  this 
court  was  established  it  was  believed  to  be  a  constitutional 
court  [so]  that  it  was  not  necessary  to  fix  the  term."  71 
Cong.  Rec.  2043(1929). 

The  debates  in  the  Senate  at  the  time  of  the  court's 
creation  bear  out  this  observation.  See  44  Cong.  Rec. 
4185-4225  (1909).  For  under  the  Customs  Administra- 
tive Act  of  1890,  c.  407,  §  15,  26  Stat.  131,  138,  review  of 
decisions  of  the  Board  of  General  Appraisers  had  been 
vested  in  the  Circuit  Courts,  undoubted  Article  III 
courts;  it  was  this  jurisdiction  that  was  proposed  to  be 
transferred  to  the  new  court.'**  The  debates  accordingly 
concerned  themselves  with  whether  there  was  a  need  for 
a  specialized  court  in  the  federal  judicial  system  to  deal 
with  customs  matters. 

As  was  said  some  35  years  ago,  "an  important  phase  of 
the  history  of  the  federal  judiciary  deals  with  the  move- 
ment for  the  establishment  of  tribunals  whose  business 
was  to  be  limited  to  litigation  arising  from  a  restricted 


accepted  a  reduction  in  salary  from  $12,500  to  $10,000.  That  court 
had  not,  however,  been  specified  for  reduction  by  Congress;  the 
action  of  the  judges  was  understandable  coming  as  it  did  after  Bake- 
lite  had  been  decided;  and  under  §  109  of  the  Act,  47  Stat.  403,  the 
Treasury  was  authorized  to  accept  reductions  in  pajment  voluntarily 
tendered  by  judges  whose  salary  was  constitutionally  exempt  from 
diminution. 

^®36  Stat.  106.  Provision  was  made  for  the  transfer  of  pending 
cases  and  of  appeals  from  final  decisions  in  and  of  the  Circuit  Courts 
and  Courts  of  Appeals.  36  Stat.  106,  107.  The  very  first  case  heard 
by  the  Court  of  Customs  Appeals  was  an  appeal  from  the  Circuit 
Court  for  the  Southern  District  of  New  York  in  Hansen  v.  United 
States,  1  Ct.  Cust.  App.  1 ;  it  also  took  jurisdiction  of  a  case  trans- 
ferred from  the  Court  of  Appeals  for  the  Ninth  Circuit  in  United 
States  V.  Seattle  Brewing  <fc  Malting  Co.,  1  Ct.  Cust.  App.  362. 


560 


OCTOBER  TERM,  196L 


Opinion  of  Harlan,  J, 


370  U.S. 


field  of  legislative  control,"  Frankfurter  and  Landia^ 
The  Business  of  the  Supreme  Court  (1927),  147,  In  cer- 
tain  areas  of  federal  judicial  business  there  has  been  a 
felt  need  to  obtain,  first,  the  special  competence  in  com- 
plex, technical  and  important  matters  that  comes  from 
narrowly  focused  inquiry;  second,  the  speedy  resolution 
of  controversies  available  on  a  docket  unencumbered  by 
other  matters;  and,  third,  the  certainty  and  definition 
that  come  from  nationwide  uniformity  of  decision.  See 
generally  id.,  at  146-186.  Needs  such  as  these  provoked 
formation  of  the  Commerce  Court  and  the  Emergency 
Court  of  Appeals.  They  also  prompted  establishment  of 
the  Court  of  Customs  and  Patent  Appeals  and  its  investi- 
ture with  jurisdiction  over  customs,  tariff,  and  patent  and 
trademark  litigation,    28  U,  S,  C,  |§  1541-1543. 

The  parallelism  with  the  Commerce  Court  is  especially 
striking.  That  court  was  created  to  exercise  the  jurisdic^ 
tion  previously  held  by  the  Circuit  Courts  to  review  orders 
of  the  Interstate  Commerce  Commission,  Mann-Elkins 
Act  of  June  18,  1910,  c,  309,  36  Stat,  539,  It  was  needed, 
so  its  sponsors  believed,  to  afford  uniform,  expert,  and 
expeditious  judicial  review.  See  President  Taft's  mes- 
sage to  Congress,  45  Cong.  Rec.  379  (1910),  in  the  course 
of  w^hich  he  stated: 

'^Reasons  precisely  analogous  to  those  which 
induced  the  Congress  to  create  the  court  of  customs 
appeals  by  the  provisions  in  the  tariff  act  of  August 
5,  1909,  may  be  urged  in  support  of  the  creation  of 
the  commerce  court.'* 

When  disfavor  with  the  court  caused  its  abolition  three 
years  later,  Act  of  October  22, 1913,  c,  32, 38  Stat.  208,  219, 
it  was  decided  in  Congress  after  extensive  debate  that  the 
judges  then  serving  on  it  were  protected  in  tenure  by 
Article  III,  and  they  were  tiiereafter  assigned  to  sit  on 
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other  constitutional  courts.  See,  e.  g.,  48  Cong.  Rec.  7994 
(1912)  (remarks  of  Senator  Sutherland);  and  see  Don- 
egan  v.  Dyson,  269  U.  S.  49. 

The  Emergency  Court  of  Appeals  was  similarly  created, 
by  the  Act  of  January  30, 1942,  c.  26,  56  Stat.  23,  to  exer- 
cise exclusive  equity  jurisdiction  to  determine  the  validity 
of  regulations,  price  schedules,  and  orders  issued  by  the 
wartime  OflSce  of  Price  Administration.*^  Its  Article  III 
status  was  recognized  in  Lockerty  v.  Phillips,  319  U.  S. 
182, 187-188. 

Of  course  the  judges  of  those  courts  were  appointed  as 
judges  of  inferior  federal  courts  generally,  or  drawn  from 
among  those  previously  appointed  as  such.  See  p.  538 
and  note  11,  supra.  But  by  1942  at  least,  when  the  latter 
court  was  created.  Congress  was  well  aware  of  the  doubt 
created  by  the  Bakelite  and  Williams  decisions  whether 
Article  III  judges  could  sit  on  non- Article  III  tribunals. 
Its  action  in  authorizing  judges  of  the  District  Courts 
and  Courts  of  Appeals  to  sit  on  the  Emergency  Court  thus 
reflects  its  understanding  that  that  court  was  being  cre- 
ated under  Article  III. 

Such  an  understanding  parallels  that  of  previous  Con- 
gresses since  the  adoption  of  the  Constitution.  Congress 
has  never  been  compelled  to  vest  the  entire  jurisdiction 
provided  for  in  Article  III  upon  inferior  courts  of  its  cre- 
ation ;  until  1875  it  conferred  very  little  of  it  indeed.  See 
pp.  551-552,  supra.  The  Court  of  Customs  and  Patent 
Appeals  therefore  fits  harmoniously  into  the  federal 
judicial  system  authorized  by  Article  III. 


'^  Its  functions  were  continued  under  the  Defense  Production  Act 
of  1950,  c.  932,  §  408,  64  Stat.  798,  808,  to  determine  the  vahdity  of 
price  and  wage  stabilization  orders  issued  under  that  Act.  On  April 
18,  1962,  after  denial  of  certiorari  in  the  last  case  on  its  docket, 
Rosemweig  v.  Boutin,  369  U.  S.  818,  the  court  terminated  its  existence. 
299  F.  2d  1-21. 
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VII. 

Article  III,  1 2  provides  in  part: 

''The  judicial  Power  shall  extend  to  all  Cases,  in 
Law  and  Equity,  arising  under  this  Constitution,  the 
Laws  of  the  United  States,  and  Treaties  made,  or 
which  shall  be  made,  under  their  Authority;  .  .  . — 
to  Controversies  to  which  the  United  States  shall  be 
a  Party  .  .  .  ." 

The  cases  heard  by  the  Court  of  Claims  and  the  Court  of 
Customs  and  Patent  Appeals  all  arise  under  federal  law, 
as  we  have  seen;  they  are  also  cases  in  which  the  United 
States  is  a  party.  But  in  Williama  v.  United  States,  289 
U.  S.  553,  572-578,  far  from  making  of  that  circimistanoe 
a  further  proof  that  the  Court  of  Claims  exercises  the 
judicial  power  contemplated  by  Article  III,  this  Court 
held  that  it  did  not  because  that  article,  so  it  was  said, 
does  not  make  justiciable  controversies  to  which  the 
United  States  is  a  party  defendant. 

The  Court's  opinion  dwelt  in  part  upon  the  omission 
of  the  word  "all"  before  "Controversies"  in  the  clause 
referred  to.  To  derive  controlling  significance  from  this 
semantic  circumstance  seems  hardly  to  be  faithful  to 
John  Marshall's  admonition  that  "it  is  a  constitution  we 
are  expounding."  McCulloch  v.  Maryland,  4  Wheat.  316, 
407.  But  it  would  be  needlessly  literal  to  suppose  that 
the  Court  rested  its  holding  on  this  point.  Rather  it 
deemed  controlling  the  rule,  "well  settled  and  understood" 
at  the  time  of  the  Constitutional  Convention,  that  "the 
sovereign  power  is  immune  from  suit."  289  U.  S.,  at  573. 
Accordingly  it  becomes  necessary  to  reconsider  whether 
that  principle  has  the  effect  claimed  of  rendering  suits 
against  the  United  States  nonjusticiable  in  a  court  created 
under  Article  IIL 
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At  least  one  touchstone  of  justiciability  to  which  this 
Court  has  frequently  had  reference  is  whether  the  action 
sought  to  be  maintained  is  of  a  sort  "recognized  at  the 
time  of  the  Constitution  to  be  traditionally  within  the 
power  of  courts  in  the  English  and  American  judicial  sys- 
tems." United  Steelworkers  v.  United  States,  361  U.  S. 
39,  44,  60  (Frankfurter,  J.,  concurring).  There  can  be 
little  doubt  that  that  test  is  met  here.  Suits  against  the 
English  sovereign  by  petition  of  liberate,  monstrans  de 
droit,  and  other  forms  of  action  designed  to  gain  redress 
against  unlawful  action  of  the  Crown  had  been  developed 
over  several  centuries  and  were  well-established  before 
the  Revolution.  See  9  Holdsworth,  History  of  English 
Law,  7-45  (1926).  Similar  provisions  for  judicial  rem- 
edies against  themselves  were  made  by  the  American 
States  immediately  after  the  Revolution.  E.  g.,  9  Laws 
of  Va.  536,  540  (1778)  (Hening  1821);  see  Higgin- 
botham's  Executrix  v.  Commonwealth,  25  Gratt.  627, 637- 
638  (Va.  1874).  This  history  was  known  by  Congress 
when  it  established  the  Court  of  Claims,  see  Cong.  Globe, 
33d  Cong.,  2d  Sess.  73  (1854)  (remarks  of  Senator  Pettit), 
and  undoubtedly  was  familiar  to  the  Framers  of  the  Con- 
stitution, most  of  them  lawyers. 

Hamilton's  views,  quoted  in  the  Williams  case,  289 
U.  S.,  at  576,  are  not  to  the  contrary.  To  be  sure,  Ham- 
ilton argued  that  "the  contracts  between  a  nation  and 
individuals  are  only  binding  on  the  conscience  of  the 
sovereign,  and  have  no  pretensions  to  a  compulsive  force. 
They  confer  no  right  of  action,  independent  of  the  sov- 
ereign will."  The  Federalist,  No.  81  (Wright  ed.  1961), 
at  511.  But  that  is  because  there  was  no  surrender  of 
sovereign  immunity  in  the  plan  of  the  convention ;  "  so 

32  As  there  was,  for  example,  in  suits  between  States  and  by  the 
United  States  against  a  State.  Rhode  Island  v.  Massachusetts,  12 
Pet.  657,  720;  United  States  v.  Texas,  143  U.  S.  621,  639-646. 
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that,  for  suits  against  the  United  States,  it  remained 
^^inherent  in  the  nature  of  sovereignty  not  to  be  amenable 
to  the  suit  of  an  individual  without  its  consent.**  Ibid. 
(Emphasis  in  original.)  In  this  sense,  and  only  in  this 
sense,  is  Article  Ill's  extension  of  judicial  competence 
over  controversies  to  which  the  United  States  is  a  party 
ineffective  to  confer  jurisdiction  over  suits  to  which  it  is 
a  defendant.  For  ''behind  the  words  of  the  constitutional 
provisions  are  postulates  which  limit  -and  control." 
Monaco  v.  Mississippi,  292  U.  S.  313,  322.  But  once  the 
consent  is  given,  the  postulate  is  satisfied,  and  there 
remains  no  barrier  to  justiciability.  Cf.  Cohens  v.  Vir^ 
ginia,  6  Wheat.  264,  383-385. 

So  the  Court  had  given  itself  to  understand  before 
Williams  was  decided.  In  United  States  v.  Louisiana, 
123  U.  S.  32,  35,  it  held  mamtainable  undet  Article  III  a 
suit  brought  in  the  Court  of  Claims  by  a  State  against 
the  United  States  with  Congress'  consent.  And  in  Min- 
nesota V.  Hitchcock,  185  U.  S.  373,  384,  which  reaffirmed 
that  ruling,  the  Court  said: 

"Thisjs  a  controversy  to  which  the  United  States 
may  be  regarded  as  a  party.  It  is  one,  therefore,  to 
which  the  judicial  power  of  the  United  States  ex- 
tends. It  is,  of  course,  under  that  clause  a  matter 
of  indifference  whether  the  United  States  is  a  party 
plaintiff  or  defendant." 

Further  in  the  same  opinion,  185  U.  S.,  at  386,  the  Court 
significantly  remarked: 

"While  the  United  States  as  a  government  may  not 
be  sued  without  its  consent,  yet  with  its  consent  it 
may  be  sued,  and  the  judicial  power  of  the  United 
States  extends  to  such  a  controversy.  Indeed,  the 
whole  jurisdiction  of  the  Court  of  Claims  rests  upon 
this  proposition." 
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To  deny  that  proposition  now  would  be  to  call  into 
question  a  large  measure  of  the  jurisdiction  exercised  by 
the  United  States  District  Courts.  Under  the  Federal 
Tort  Claims  Act,  §  410  (a),  60  Stat.  842,  843-^844  (1946), 
as  amended,  28  U.  S.  C.  §  1346  (b),  those  courts  have 
been  empowered  to  determine  the  tort  liability  of  the 
United  States  in  suits  brought  by  individual  plaintiffs. 
In  so  doing,  they  exercise  functions  akin  to  those  of  the 
Court  of  Claims,  as  is  evidenced  by  the  statutory  authori- 
zation of  appeals  to  that  court  from  their  judgments,  with 
the  consent  of  the  appellee.  §  412  (a)(2),  60  Stat.  844- 
845  (1946),  as  amended,  28  U.  S.  C.  §  1504. 

In  truth  the  District  Courts  have  long  been  vested  with 
substantial  portions  of  the  identical  jurisdiction  exercised 
by  the  Court  of  Claims.  The  Tucker  Act,  §  2,  24  Stat. 
505  (1887),  as  amended,  28  U.  S.  C.  §  1346  (a)(2),  gives 
them  concurrent  jurisdiction  over  the  suits  it  authorizes, 
when  the  amount  in  controversy  is  less  than  $10,000. 
Under  that  Act  a  District  Court  sits  "as  a  court  of  claims," 
United  States  v.  Sherwood,  312  U.  S.  584,  591,  and  affords 
the  same  rights  and  privileges  to  suitors  against  the 
United  States.  Bates  Manufacturing  Co.  v.  United 
States,  303  U.  S.  567,  571.  See  generally  Schwartz  and 
Jacoby,  Government  Litigation  (tentative  ed.  1960), 
109^111. 

There  have  been  and  are  further  statutory  indications 
that  Congress  regards  the  two  courts  interchangeably. 
In  1921,  Mr.  Justice  Brandeis  compiled  a  list  of  17  statutes 
passed  during  World  War  I,  permitting  suits  against  the 
United  States  for  the  value  of  property  seized  for  use  in 
the  war  effort,  and  authorizing  them  to  be  instituted  in 
either  the  Court  of  Claims  or  one  of  the  District  Courts. 
United  States  v.  Pfitsch,  256  U.  S.  547,  553  n.  1.  Today, 
28  U.  S.  C.  §  1500  gives  litigants  an  election  to  sue  the 
United  States  as  principal  in  the  Court  of  Claims  or  to 
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pursue  their  claims  against  its  agents  in  any  other  court, 
including  the  District  Courts.  See  National  Cored  Forg- 
ings  Co.  v.  United  States,  132  Ct.  CI.  11,  132  F.  Supp. 
454.  In  addition,  by  the  Act  of  September  13, 1960,  ||  1, 
2  (a),  74  Stat.  912,  Congress  added  §§  1406  (c)  and  1506 
to  Title  28  of  the  United  States  Code,  providing  for  trans- 
fer between  the  Court  of  Claims  and  any  District  Court 
when  a  suit  within  one  court's  exclusive  jurisdiction  is 
brought  mistakenly  in  another. 

These  evidences  of  congressional  understanding  that 
suits  against  the  United  States  are  justiciable  in  courts 
created  under  Article  III  may  not  be  lightly  disregarded. 
Nevertheless  it  is  probably  true  that  Congress  devotes  a 
more  lively  attention  to  the  work  performed  by  the  Court 
of  Claims,  and  that  it  has  been  more  prone  to  modify 
the  jurisdiction  assigned  to  that  court.  It  remains  to 
consider  whether  that  circumstance  suffices  to  render  non- 
judicial the  decision  of  claims  against  the  United  States 
in  the  Court  of  Claims. 

First.  Throughout  its  history  the  Court  of  Claims  has 
frequently  been  given  jurisdiction  by  special  act  to  award 
recovery  for  breach  of  what  would  have  been,  on  the  part 
of  an  individual,  at  most  a  moral  obligation.  E.  g.,  45 
Stat.  602  (1928),  as  amended,  25  U.  S.  C.  §§651-657; 
Indians  of  California  v.  United  States,  98  Ct.  CI.  583,  599. 
Congress  has  waived  the  benefit  of  res  judicata,  Cherokee 
Nation  v.  United  States,  270  U.  S.  476,  486,  and  of 
defenses  based  on  the  passage  of  time,  United  States  v. 
Alcea  Band  of  Tillamooks,  329  U.  S.  40,  45-46;  United 
States  V.  Central  Eureka  Mining  Co.,  357  U.  S.  155. 

In  doing  so,  as  this  Court  has  uniformly  held,  Congress 
has  enlisted  the  aid  of  judicial  power  whose  exercise  is 
amenable  to  appellate  review  here.  United  States  v. 
Alcea  Band  of  Tillamooks,  supra;  see  Colgate  v.  United 
States,  280  U.  S.  43,  47-48.     Indeed  the  Court  has  held 
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that  Congress  may  for  reasons  adequate  to  itself  confer 
bounties  upon  persons  and,  by  consenting  to  suit,  con- 
vert their  moral  claim  into  a  legal  one  enforceable  by 
litigation  in  an  undoubted  constitutional  court.  United 
States  V.  Realty  Co.,  163  U.  S.  427. 

The  issue  was  settled  beyond  peradventure  in  Pope  v. 
United  States,  323  U.  S.  1.  There  the  Court  held  that 
for  Congress  to  direct  the  Court  of  Claims  to  entertain  a 
claim  theretofore  barred  for  any  legal  reason  from  recov- 
ery— as,  for  instance,  by  the  statute  of  limitations,  or 
because  the  contract  had  been  drafted  to  exclude  such 
claims — was  to  invoke  the  use  of  judicial  power,  notwith- 
standing that  the  task  might  involve  no  more  than  com- 
putation of  the  sum  due.  Consent  judgments,  the  Court 
recalled,  are  nonetheless  judicial  judgments.  See  323 
U.  S.,  at  12,  and  cases  cited.  After  this  decision  it  cannot 
be  doubted  that  when  Congress  transmutes  a  moral  obli- 
gation into  a  legal  one  by  specially  consenting  to  suit,  it 
authorizes  the  tribunal  that  hears  the  case  to  perform  a 
judicial  function. 

Second.  Congress  has  on  occasion  withdrawn  jurisdic- 
tion from  the  Court  of  Claims  to  proceed  with  the  disposi- 
tion of  cases  pending  therein,  and  has  been  upheld  in  so 
doing  by  this  Court.  E.  g..  District  of  Columbia  v.  Eslin, 
183  U.  S.  62.  But  that  is  not  incompatible  with  the 
possession  of  Article  III  judicial  power  by  the  tribunal 
affected.  Congress  has  consistently  with  that  article 
withdrawn  the  jurisdiction  of  this  Court  to  proceed  with 
a  case  then  sub  judice.  Ex  parte  McCardle,  7  Wall.  506; 
its  power  can  be  no  less  when  dealing  with  an  inferior 
federal  court.  In  re  Hall,  167  U.  S.  38,  42.  For  as  Hamil- 
ton assured  those  of  his  contemporaries  who  were  con- 
cerned about  the  reach  of  power  that  might  be  vested  in 
a  federal  judiciary,  "it  ought  to  be  recollected  that  the 
national  legislature  will  have  ample  authority  to  make 
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such  exceptions,  and  to  prescribe  such  regulatioiis  as  will 
be  calculated  to  obviate  or  r^nove  [any]  .  .  .  incon- 
veniences." The  Federalist,  No.  80  (Wrij^t  ed.  1961), 
at  505. 

The  authority  is  not,  of  course,  unlimited.  In  1870, 
Congress  purported  to  withdraw  jurisdiction  from  the 
Court  of  Claims  and  from  this  Court  on  appeal  ov^  cases 
seeking  indemnification  for  property  captured  during  the 
Civil  War,  so  far  as  eligibility  therefor  mig^t  be  predicated 
upon  an  amnesty  awarded  by  the  President,  as  both  courts 
had  previously  held  that  it  might.  Despite  Ex  parte 
McCardle,  supra,  the  Court  refused  to  apply  the  statute 
to  a  case  in  which  the  claimant  had  already  been  adjudged 
entitled  to  recover  by  the  Court  of  Claims,  calling  it  an 
unconstitutional  attempt  to  invade  tiie  judicial  province 
by  prescribing  a  rule  of  decision  in  a  pending  ease. 
United  States  v.  Klein,  13  Wall.  128.  Surely  no  sudi 
concern  would  have  been  manifested  if  it  had  not  been 
thought  that  the  Court  of  Claims  was  invested  with  judi- 
cial power.*' 

VIII. 

A  more  substantial  question  relating  to  the  justicia- 
bility of  money  claims  against  the  United  States  arises 
from  the  impotence  of  a  court  to  enforce  its  judgmente. 
It  was  Chief  Justice  Taney's  opinion,  in  Gordon  v.  United 

'3  Pocono  Pines  Assembly  Hotels  Co.  v.  United  States,  73  Ct.  CI. 
447,  leave  to  file  petition  for  writ  of  mandamus  or  prohibition  denied, 
285  U.  S.  526,  in  which  the  Congress  "remanded"  a  final  and  unapn 
pealed  decision  against  the  United  States  to  the  Court  of  Claims  for 
new  findings,  does  not  detract  from  the  authority  of  Klein.  Without 
examining  anything  else,  it  is  enough  to  note  that  the  considerations 
governing  a  grant  or  denial  of  a  petition  for  mandamus  are,  like 
those  controlling  the  issuance  of  a  writ  of  certiorari,  so  discretion- 
ary with  the  Court  as  to  deprive  a  denial  of  precedential  effect  on 
this  score.  Compare  Sup.  Ct.  Rule  30  with  Rule  19(1),  (2), 
and  cf.  Brown  v.  Allen,  344  U.  S.  443,  488,  491-492  (opinion  of 
Frankfurter,  J.). 
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States,  afterwards  published  at  117  U.  S.  697,  702,  that 
the  dependence  of  the  Court  of  Claims  upon  an  appro- 
priation by  Congress  to  carry  its  awards  into  effect  nega- 
tived the  possession  of  judicial  power: 

"The  award  of  execution  is  a  part,  and  an  essential 
part  of  every  judgment  passed  by  a  court  exercising 
judicial  power." 

But  Taney's  opinion  was  not  the  opinion  of  the  Court. 
It  was  a  memorandum  of  his  views  prepared  before 
his  death  and  circulated  among,  but  not  adopted  by,  his 
brethren.  The  opinion  of  the  Court,  correctly  reported 
for  the  first  time  in  United  States  v.  Jones,  119  U.  S.  477, 
478,  makes  clear  that  its  refusal  to  entertain  the  Gordon 
appeal  rested  solely  on  the  revisory  authority  vested  in 
the  Secretary  of  the  Treasury  before  the  repeal  of  §  14. 
See  also  United  States  v.  Alire,  6  Wall.  573,  576;  United 
States  v.  O'Grady,  22  Wall.  641,  647;  Langjord  v.  United 
States,  101  U.  S.  341,  344r-345— in  each  of  which  the  limi- 
tation of  the  Gordon  decision  to  the  difficulties  caused  by 
§  14  clearly  appears. 

Nevertheless  the  problem  remains  and  should  be  con- 
sidered. Its  scope  has,  however,  been  reduced  by  the 
Act  of  July  27,  1956,  §  1302,  70  Stat.  678,  694,  31  U.  S.  C. 
§  724a,  a  general  appropriation  act  which  eliminates  the 
need  for  subsequent  separate  appropriations  to  pay  judg- 
ments below  $100,000.  A  judgment  creditor  of  this  order 
simply  files  in  the  General  Accounting  Office  a  certificate 
of  the  judgment  signed  by  the  clerk  and  the  chief  judge 
of  the  Court  of  Claims,  and  is  paid.  28  U.  S.  C.  §  2517  (a) . 
For  judgments  of  this  dimension,  therefore,  there  need 
be  no  concern  about  the  issuance  of  execution. 

For  claims  in  excess  of  $100,000,  28  U.  S.  C.  §  2518 
directs  the  Secretary  of  the  Treasury  to  certify  them  to 
Congress  once  review  in  this  Court  has  been  foregone  or 
sought  and  found  unavailing.    This,  then,  is  the  domain 
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of  our  problem,  for  Art.  I,  §  9,  cL  7,  vests  exdusive  respon- 
sibility for  appropriations  in  Congress,*^  and  the  Court 
early  held  that  no  execution  may  issue  directed  to  the 
Secretary  of  the  Treasury  until  such  an  appropriation  has 
been  made.    ReeMe  v.  Walker,  11  How.  272,  291. 

The  problem  was  recognized  in  the  Congress  that  cre- 
ated the  Court  of  Claims,  where  it  was  pointed  out  that 
if  ability  to  enforce  judgments  were  made  a  criterion  of 
judicial  power,  no  tribunal  created  under  Article  m 
would  be  able  to  assume  jurisdiction  of  money  claims 
against  the  United  States.  Cong.  Globe,  33d  Cong.,  2d 
Sess.  113  (1854)  (remarks  of  Senator  Stuart).  The  sub- 
sequent vesting  of  such  jurisdiction  in  the  District  Courts, 
pp.  565-^566,  9upra,  of  course  bears  witness  that  at  least 
the  Congress  has  not  thought  such  a  criterion  imperative. 

Ever  since  C!ongress  first  accorded  finality  to  judgments 
of  the  Court  of  Claims,  it  has  sought  to  avoid  int^ering 
with  their  collection.  Section  7  of  the  Act  of  March  3, 
1863, 12  Stat.  765,  766,  provided  for  the  payment  of  final 
judgments  out  of  general  appropriations.  In  1877,  Con- 
gress shifted  for  a  time  to  appropriating  lump  sums  for 
judgments  certified  to  it  by  the  Secretary  of  the  Treasury, 
not  in  order  to  question  the  judgments  but  to  avoid  the 
possibility  that  a  large  judgment  might  exhaust  the  prior 
appropriation.  Act  of  March  3, 1877,  c.  105, 19  Stat.  344, 
347 ;  see  6  Cong.  Rec.  585-588  ( 1877) .  A  study  concluded 
in  1933  found  only  15  instances  in  70  years  when  Congress 
had  refused  to  pay  a  judgment.  Note,  46  Harv.  L.  Rev. 
677,  685-686  n.  63.  This  historical  record,  surely  more 
favorable  to  prevailing  parties  than  that  obtaining  in 
private  litigation,  may  well  make  us  doubt  whether  the 
capacity  to  enforce  a  judgment  is  always  indispensable 
for  the  exercise  of  judicial  power. 

'*"No  Money  shall  be  drawn  from  the  Treasury,  but  in  Conse- 
quence of  Appropriations  made  by  Law  .  .  .  ." 
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The  Court  did  not  think  so  in  La  Abra  Silver  Mining 
Co.  V.  United  States,  175  U.  S.  423,  461-162,  where  the 
issue  was  the  justiciability  under  Article  III  of  a  declara- 
tory judgment  action  brought  by  the  United  States  in  the 
Court  of  Claims  to  determine  its  liability  for  payment  of 
an  award  procured  by  the  defendant  from  an  interna- 
tional arbitral  commission  assertedly  through  fraud. 
See  also  Nashville,  C.  &  St.  L.  R.  Co.  v.  Wallace,  288  U.  S. 
249,  263.  Nor  has  it  thought  so  when  faced  with  the 
exactly  analogous  problem  presented  by  suits  for  money 
between  States  in  the  original  jurisdiction.  That  juris- 
diction has  been  upheld,  for  example,  in  South  Dakota  v. 
North  Carolina,  192  U.  S.  286,  318-321,  notwithstanding 
the  Court's  recognition  of  judicial  impotence  to  compel  a 
levy  of  taxes  or  otherwise  by  process  to  enforce  its  award. 
See  especially  the  opinions  of  Chief  Justice  Fuller  and 
Chief  Justice  White  at  the  beginning  and  inconclusive  end 
of  the  extended  litigation  between  Virginia  and  West  Vir- 
ginia, 206  U.  S.  290,  319  (1907)  and  246  U.  S.  565  (1918), 
in  which  the  Court  asserted  jurisdiction  to  award  damages 
for  breach  of  contract  despite  persistent  and  never-sur- 
mounted challenges  to  its  power  to  enforce  a  decree."  If 
this  Court  may  rely  on  the  good  faith  of  state  governments 
or  other  public  bodies  to  respond  to  its  judgments, 
there  seems  to  be  no  sound  reason  why  the  Court  of 
Claims  may  not  rely  on  the  good  faith  of  the  United 
States.  We  conclude  that  the  presence  of  the  United 
States  as  a  party  defendant  to  suits  maintained  in  the 
Court  of  Claims  and  the  Court  of  Customs  and  Patent 
Appeals  does  not  debar  those  courts  from  exercising  the 
judicial  power  provided  for  in  Article  III. 


'^  See  also  the  intervening  opinions  and  dispositions:  209  U.  S.  514; 
220  U.  S.  1,  36;  222  U.  S.  17,  19-20;  231  U.  S.  89;  234  U.  S.  117; 
238  U.  S.  202;  241  U.  S.  531. 


572  OCTOBER  TERM,  196L 

Opinion  of  Hablan,  1 

IX. 

All  of  the  business  that  comes  before  the  two  courts  is 
susceptible  of  disposition  in  a  judicial  manner.  What 
remains  to  be  determined  is  the  extent  to  whidi  it  is  in 
fact  disposed  of  in  that  manner. 

A  preliminary  consideration  that  need  not  detain  us 
long  is  the  absence  of  provision  for  jury  trial  of  counter- 
claims by  the  Government  in  actions  before  the  Court  of 
Claims.  Despite  dictum  to  the  contrary  in  United  States 
V.  Sherwood,  312  U.  S.  584,  587,  the  legitunacy  of  that 
nonjury  mode  of  trial  does  not  depend  upcm  the  supposed 
^^legislative"  character  of  the  court.  It  derives  instead, 
as  indeed  was  also  noted  in  Sherwood,  ibid.,  from  tl^  fact 
that  suits  against  the  Government,  requiring  as  they  do  a 
legislative  waiver  of  inmiunity,  are  not  ''suits  at  common 
law"  within  the  meaning  of  the  Seventh  Amendm^it. 
McElrath  v.  United  States,  102  U.  S.  426, 439-440.  The 
Congress  was  not,  therefore,  required  to  provide  jury  triab 
for  plaintiffs  suing  in  the  Court  of  Claims;  the  reasonable- 
ness of  its  later  decision  to  obviate  the  need  for  multiple 
litigation  precludes  a  finding  that  its  imposition  of 
amenability  to  nonjury  set-offs  was  an  unconstitutional 
condition.  Cf.  Minneapolis  &  St.  L.  R.  Co.  v.  Bombolis, 
241  U.  S.  211;  see  74  Harv.  L.  Rev.  414,  415  (I960).** 

The  principal  question  raised  by  the  parties  under  this 
head  of  the  argument  is  whether  the  matters  referred  by 
Congress  to  the  Court  of  Claims  and  the  Court  of  Customs 
and  Patent  Appeals  are  submitted  to  them  in  a  form  con- 
sonant with  the  limitation  of  judicial  power  to  ''cases  or 


»«  The  provision  in  28  U.  S.  C.  §  2503  for  Commissioners  to  take 
evidence  and  make  preliminary  rulings  is  conformable  in  all  respects 
with  the  practice  of  masters  in  chancery.  For  the  judicial  quality 
of  the  proceedings,  see  the  Revised  Rules  of  the  Court  of  Claims, 
effective  December  2,  1957.  140  Ct.  CI.  II,  28  U.  S.  C.  App.,  p.  5237. 
as  amended,  id.  (Supp.  Ill),  p.  863. 
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controversies"  imposed  by  Article  III.  We  may  consider 
first  the  bulk  of  jurisdiction  exercised  by  the  two  courts, 
reserving  for  separate  treatment  in  the  next  section  of 
this  opinion  two  areas  which  may  reasonably  be  regarded 
as  presenting  special  difficulty. 

"Whether  a  proceeding  which  results  in  a  grant  is  a 
judicial  one,"  said  Mr.  Justice  Brandeis  for  a  unanimous 
Court,  "does  not  depend  upon  the  nature  of  the  thing 
granted,  but  upon  the  nature  of  the  proceeding  which 
Congress  has  provided  for  securing  the  grant.  The  United 
States  may  create  rights  in  individuals  against  itself  and 
provide  only  an  administrative  remedy.  It  may  provide 
a  legal  remedy,  but  make  resort  to  the  courts  avail- 
able only  after  all  administrative  remedies  have  been 
exhausted.  It  may  give  to  the  individual  the  option  of 
either  an  administrative  or  a  legal  remedy.  Or  it  may 
provide  only  a  legal  remedy.  [See  pp.  549-552,  supra.] 
Whenever  the  law  provides  a  remedy  enforceable  in  the 
courts  according  to  the  regular  course  of  legal  procedure, 
and  that  remedy  is  pursued,  there  arises  a  case  within 
the  meaning  of  the  Constitution,  whether  the  subject  of 
the  litigation  be  property  or  status."  Tutun  v.  United 
States,  270  U.  S.  568, 576-577.     (Citations  omitted.) 

It  is  unquestioned  that  the  Tucker  Act  cases  assigned  to 
the  Court  of  Claims,  28  U.  S.  C.  §  1491,  advance  to  judg- 
ment "according  to  the  regular  course  of  legal  procedure." 
Under  this  grant  of  jurisdiction  the  court  hears  tax  cases, 
cases  calling  into  question  the  statutory  authority  for  a 
regulation,  controversies  over  the  existence  or  extent 
of  a  contractual  obligation,  and  the  like.  See  generally 
Schwartz  and  Jacoby,  Government  Litigation  (tentative 
ed.  1960),  131-223.  Such  cases,  which  account  for  as 
much  as  95%  of  the  court's  work,'^  form  the  staple 

«^  In  1950,  Tucker  Act  cases  constituted  2,350  of  the  2,472  pro- 
ceedings conducted  by  the  court.  Wilkinson,  The  United  States 
Court  of  Claims,  36  A.  B.  A.  J.  89, 159  (1950).    The  percentage  may 
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judicial  fare  of  the  regular  federal  courts.  There  can 
be  no  doubt  that,  to  the  "expert  feel  of  lawyers,"  United 
Steelworkera  v.  United  States,  361  U.  S.  39,  44,  60 
(Frankfubter,  J.,  concurring),  they  constitute  cases  or 
controversies. 

The  balance  of  the  court's  jurisdiction  to  render  fin^ 
judgments  may  likewise  be  assimilated  to  the  traditional 
business  of  courts  generally.  Thus  the  court  has  been 
empowered  to  render  accountings,*'  to  decide  if  debts'* 
or  penalties  ^®  are  due  the  United  States,  and  to  determine 
the  liability  of  the  United  States  for  patent  or  cop3nri|^t 
infringement  *^  and  for  other  specially  designated  torts.^ 
In  addition,  it  has  been  given  jurisdiction  to  review, 
on  issues  of  law  including  the  existence  of  substantial 
evidence,  decisions  of  the  Indian  Claims  Commission.^* 
Each  of  these  cases,  like  those  under  the  Tucker  Act,  is 
contested,  is  concrete,  and  admits  of  a  decree  of  a  suffi- 
ciently conclusive  character.  See  Aetna  Life  Insurance 
Co.  V.  Haworth,  300  U.  S.  227,  240-241. 

The  same  may  undoubtedly  be  said  of  the  customs 
jurisdiction  vested  in  the  Court  of  Customs  and  Patent 
Appeals  by  28  U.  S.  C.  §  1641/*    Contests  over  classifi- 

well  have  been  augmented  since  that  time  by  the  extension  of  Tucker 
Act  jurisdiction  to  Indian  claims  accruing  after  August  13,  1946. 
28  U.  S.  C.  §  1505,  added  by  63  Stat.  102  (1949). 

"  28  U.  S.  C.  §  1494  (contractors  or  their  sureties) ;  28  U.  S.  C. 
§§  1496,  2512  (disbursing  officers). 

»»  R.  S.  §  5261  (1878),  as  amended,  45  U.  S.  C.  §  87  (government- 
aided  railroads). 

*«  28  U.  S.  C.  §  1499  (violations  of  the  Eight-Hour  Law,  37  Stat. 
137  (1912),  as  amended,  40  U.  S.  C.  §  324). 

«  28  U.  S.  C.  (Supp.  Ill)  §  1498. 

«  28  U.  S.  C.  §§  1495,  2513  (wrongful  imprisonment) ;  28  U.  S.  C. 
§  1497  (trespass  to  oyster  beds) . 

"60  Stat.  1049,  1054  (1946),  25  U.  S.  C.  §70s. 

**42  Stat.  15  (1921),  as  amended,  19  U.  S.  C.  §169,  makes  28 
U.  S.  C.  §  1541  applicable  as  well  to  the  antidumping  statute.  See 
also  46  Stat.  735  (1930),  as  amended,  19  U.  S.  C.  §  1516  (b),  (c), 
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cation  and  valuation  of  imported  merchandise  have  long 
been  maintainable  in  inferior  federal  courts.  Under 
R.  S.  §  3011  (1878),  suits  after  protest  against  the  col- 
lector were  authorized  in  the  circuit  courts.  E.  g.,  Gree- 
ly's  Administrator  v.  Burgess,  18  How.  413;  lasigi  v. 
The  Collector,  1  Wall.  375.  When  the  Customs  Adminis- 
trative Act  of  1890  was  passed,  c.  407, 26  Stat.  131,  repeal- 
ing that  section  and  creating  a  Board  of  General  Apprais- 
ers to  review  determinations  of  the  collector,  a  further 
right  of  review  was  provided  in  the  Circuit  Courts.  See 
De  Lima  v.  Bidwell,  182  U.  S.  1,  175.  This  Court  took 
unquestioned  appellate  jurisdiction  from  those  courts  on 
numerous  occasions.  E.  g.,  United  States  v.  Ballin,  144 
U.  S.  1 ;  Hoeninghaus  v.  United  States,  172  U.  S.  622. 
It  has  continued  to  accept  review  by  certiorari  from 
the  Court  of  Customs  Appeals  since  the  jurisdiction  of  the 
Circuit  Courts  was  transferred  to  it  in  1909.  E.  g..  Five 
Per  Cent,  Discount  Cases,  243  U.  S.  97;  J5arr  v.  United 
States,  324  U.  S.  83.  That  the  customs  litigation  author- 
ized by  §  1541  conforms  to  conventional  notions  of  case 
or  controversy  seems  no  longer  open  to  doubt. 

Doubt  has  been  expressed,  however,  about  the  juris- 
diction conferred  by  28  U.  S.  C.  §  1542  and  60  Stat.  435 
(1946),  as  amended,  15  U.  S.  C.  §  1071,  to  review  appli- 
cation and  interference  proceedings  in  the  Patent  Office 
relative  to  patents  and  trademarks.  Parties  to  those  pro- 
ceedings are  given  an  election  to  bring  a  civil  action  to 
contest  the  Patent  Office  decision  in  a  District  Court 
under  35  U.  S.  C.  §§  145,  146,  or  to  seek  review  in  the 
Court  of  Customs  and  Patent  Appeals  under  35  U.  S.  C. 
§  141.  If  the  latter  choice  is  made,  the  Court  confines 
its  review  to  the  evidence  adduced  before  the  Patent 


pennitting  classification  or  valuation  cases  to  be  initiated  by  protest 
from  a  competing  domestic  manufacturer,  after  which  the  importer's 
consignee  may  be  made  a  party  to  suit  in  the  Customs  Court,  with 
appeal  to  the  Court  of  Customs  and  Patent  Appeals. 
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OflSoe  and  to  the  qoestioiis  of  law  preaerved  fay  the 
partieB;  Ha  dedakm  ''flhall  be  entered  of  reeord  m  the 
Patent  O&ce  and  govom  the  further  proeeedinga  m 
thecaae."  35U.S.C.  S  14i.  The  eodificatkm ''omitted 
as  superfluoua"  the  last  sentence  m  the  existing  statute: 
''But  no  opinion  ot  decision  of  the  court  in  any  sudi  ease 
flhall  preclude  any  person  interested  bam  the  rigjit  to 
contest  the  validity  of  such  patent  in  any  court  wherein 
the  same  may  be  called  in  question."  Act  of  Jul^S,  1870, 
c.  230,  S  50,  16  Stat.  198,  205;  see  Reviser's  Note  to  35 
U.  S.  C.  S  144. 

The  latter  provision  was  evidently  instrumental  in 
prompting  a  decision  of  this  Court,  at  a  time  ^en  review 
of  Patent  Office  determinations  was  vested  in  the  Court 
of  Appeals  for  the  District  of  Columbia,  that  the  ruling 
called  for  by  the  statute  was  not  of  a  judicial  character. 
Poatum  Cereal  Co.  v.  Calif amia  Fig  Nut  Co.,  272  U.  S. 
093,  699.  That  is  the  most  that  the  Postum  holding  can 
be  taken  to  stand  for,  as  United  States  v.  Duell,  172  U.  S. 
576, 588-589,  had  upheld  the  judicial  nature  of  the  review 
in  all  other  respects/*^  And  the  continuing  vitality  of  the 
decision  even  to  this  extent  has  been  seriously  weakened 
if  not  extinguished  by  the  subsequent  holding  in  Hoover 
Co.  v.  Coe,  325  U.  S.  79, 88,  sustaining  the  justiciabiUty  of 
the  alternative  remedy  by  civil  action  even  though  the 
Court  deemed  "the  eflfect  of  adjudication  in  equity  the 
same  as  that  of  decision  on  appeal."  See  Kurland  and 
Wolfson,  Supreme  Court  Review  of  the  Court  of  Customs 
and  Patent  Appeals:  Patent  Office  and  Tariff  Commission 
Cases,  18  0.  W.  L.  Rev.  192,  194^198  (1950). 

**  Curiously,  Duell  was  not  cited  in  Postum,  while  the  cases  that 
were—Fraach  v.  Moore,  211  U.  S.  1 ;  Atkins  v.  Moore,  212  U.  S.  285; 
Baldwin  Co.  v.  Howard  Co.,  256  U.  S.  35— had,  as  the  Court  recog- 
nized, held  only  that  the  statutory  scheme  of  review  did  not  produce 
a  ''final  judgment"  as  required  by  the  statute  then  governing  appeals 
to  the  Court. 
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At  the  time  when  Postum  was  decided,  the  proceeding 
in  equity  against  the  Patent  Office  was  cumulative  rather 
than  alternative  with  the  review  by  appeal,  and  it  seems 
likely  that  it  was  this  feature  of  the  statute  which  caused 
the  Court  to  characterize  the  judgment  of  the  Court  of 
Appeals  as  "a  mere  administrative  decision."  272  U.  S., 
at  698.  Thereafter  Congress  made  the  remedies  alterna- 
tive, Act  of  March  2, 1927,  c.  273,  §  11, 44  Stat.  1335, 1336, 
and  it  was  this  amended  jurisdiction  that  it  later  trans- 
ferred to  the  Court  of  Customs  and  Patent  Appeals, 
renaming  the  court  in  the  process.  Act  of  March  2, 1929, 
c.  488,  45  Stat.  1475. 

It  may  still  be  true  that  Congress  has  given  to  the 
equity  proceeding  a  greater  preclusive  effect  than  that 
accorded  to  decisions  of  the  Court  of  Customs  and  Patent 
Appeals.*'  Even  so,  that  circumstance  alone  is  insuffi- 
cient to  make  those  decisions  nonjudicial.  Tutun  v. 
United  States,  270  U.  S.  568,  decided  by  the  same  Court 
as  Postum  and  not  there  questioned,  is  controlling  author- 
ity. For  the  Court  there  held  that  a  naturalization  pro- 
ceeding in  a  Federal  District  Court  was  a  "case"  within 
the  meaning  of  Article  III,  even  though  the  Government 
was  empowered  by  statute  *^  to  bring  a  later  bill  in  equity 
for  cancellation  of  the  certificate. 

Mr.  Justice  Brandeis,  the  author  of  the  Tutun  opinion, 
had  also  prepared  the  Court's  opinion  in  United  States  v. 
Ness,  245  U.  S.  319,  which  upheld  the  Government's  right 
to  seek  denaturalization  even  upon  grounds  known  to  and 


*«  See  Stern  and  Gressman,  Supreme  Court  Practice  (1950),  44-46. 
But  see  Hobart  Mfg,  Co.  v.  Landers,  Frary  A  Clark,  26  F.  Supp.  198, 
202,  aff'd  per  curiam,  107  F.  2d  1016;  Battery  PatenU  Corp,  v. 
Chicago  Cycle  Supply  Co.,  Ill  F.  2d  861,  863;  Reviser's  Note,  35 
U.  S.  C.  §  144. 

*^  Naturalization  Act  of  June  29,  1906,  c.  3592,  §  15,  34  Stat.  596, 
601. 
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asserted  unsuccessfully  by  it  in  the  naturalization  court.^ 
Proceedings  in  that  court,  the  opinion  explained,  were 
relatively  sununary,  with  no  right  of  appeal,  whereas  the 
denaturalization  suit  was  plenary  enough  to  permit  full 
presentation  of  all  objections  and  was  accompanied  with 
appeal  as  of  right.  245  U.  S.,  at  326.  These  differences 
made  it  reasonable  for  Congress  to  allow  the  Government 
another  chance  to  contest  tlie  applicant's  eligibility. 

The  decision  in  Tutun,  coming  after  Ne98,  draws  the 
patent  and  trademark  jurisdiction  now  exercised  by 
the  Court  of  Customs  and  Patent  Appeals  fully  within  the 
category  of  cases  or  controversies.  So  much  was  recog- 
nized in  Tutun  itself,  270  U.  S.,  at  578,  where  Mr.  Justice 
Brandeis  observed: 

"If  a  certificate  is  procured  when  the  prescribed 
qualifications  have  no  existence  in  fact,  it  may  be 
cancelled  by  suit.  It  is  in  this  respect,'  as  stated  in 
Johanneaaen  v.  United  States,  225  U.  S.  227,  238, 
^closely  analogous  to  a  public  grant  of  land  (Rev. 
Stat.,  §  2289,  etc.,)  or  of  the  exclusive  right  to  make, 
iLse  and  vend  a  new  and  iLseful  invention  (Rev.  Stat., 
§  4883,  etc.).'  "     (Emphasis  added.) 

Like  naturalization  proceedings  in  a  District  Court, 
appeals  from  Patent  Office  decisions  under  35  U.  S.  C. 
§  144  are  relatively  summary — since  the  record  is  limited 
to  the  evidence  allowed  by  that  office — and  are  not  them- 
selves subject  to  direct  review  by  appeal  as  of  right.**    It 


*8  For  later  developments,  see  Schneiderman  v.  United  States,  320 
U.  S.  118,  123-125;  Knauer  v.  United  States,  328  U.  S.  654,  671-673; 
Chaunt  v.  United  States,  364  U.  S.  350. 

*•  We  intimate  no  opinion  whether  28  U.  S.  C.  §  1256  was  intended 
by  Congress  to  make  patent  and  trademark  cases  reviewable  by 
certiorari  in  this  Ck)urt.  See  Kurland  and  Wolfson,  Supreme  Court 
Review  of  the  Court  of  Customs  and  Patent  Appeals,  18  G.  W.  L. 
Rev.  192,  194-198  (1950). 
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was  as  reasonable  for  Congress,  therefore,  to  bind  only  the 
Patent  Office  on  appeals  and  to  give  private  parties 
whether  or  not  participants  in  such  appeals  a  further 
opportunity  to  contest  the  matter  on  plenary  records 
developed  in  litigation  elsewhere.  This  practice  but  fur- 
nishes a  further  illustration  of  the  specialized  jurisdiction 
of  the  Court  of  Customs  and  Patent  Appeals,  akin  to  that 
of  the  Commerce  Court,  in  passing  upon  the  consistency 
with  law  of  expert  administrative  judgments  without 
undertaking  to  conclude  private  parties  in  nonadministra- 
tive  litigation.  We  conclude  that  the  Postum  decision 
must  be  taken  to  be  limited  to  the  statutory  scheme  in 
existence  before  the  transfer  of  patent  and  trademark  liti- 
gation to  that  court. 

X. 

We  turn  finally  to  the  more  difficult  questions  raised 
by  the  jurisdiction  vested  in  the  Court  of  Customs  and 
Patent  Appeals  by  28  U.  S.  C.  §  1543  to  review  Tariff 
Commission  findings  of  unfair  practices  in  import  trade, 
and  the  congressional  reference  jurisdiction  given  the 
Court  of  Claims  by  28  U.  S.  C.  §§  1492  and  2509.  The 
judicial  quality  of  the  former  was  called  into  question 
though  not  resolved  in  Ex  parte  Bakelite  Corp.,  279  U.  S. 
438,  460-461,'"  while  that  of  the  latter  must  be  taken  to 
have  been  adversely  decided,  so  far  as  susceptibility  to 
Supreme  Court  review  is  concerned,  by  In  re  Sanborn, 
148  U.  S.  222." 


^^  Section  316  (c)  of  the  Tariff  Act  of  1922,  c.  356,  42  Stat.  858,  943, 
involved  in  Bakelitey  was  reenacted  in  virtually  identical  terms  by 
§  337  (c)  of  the  Tariff  Act  of  1930,  46  Stat.  590,  703,  as  amended, 
19  U.S.  C.  §  1337(c). 

**  Sanborn  involved  the  departmental  reference  jurisdiction  of  the 
Court  of  Claims,  since  repealed  by  67  Stat.  226  (1953) ;  but  the 
functions  performed  by  the  court  in  that  case  were  not  in  substance 
different  from  those  it  still  performs  on  request  by  Congress. 
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At  the  outset  we  are  met  with  a  suggestion  by  the 
Solicitor  General  that  even  if  the  decisions  called  for  by 
these  heads  of  jurisdiction  are  nonjudicial,  their  com- 
patibility with  the  status  of  an  Article  III  court  has  been 
settled  by  O'Donoghue  v.  United  States,  289  U.  S.  516, 
645-648,  It  is  true  that  O'Donoghue  upheld  the  author- 
ity of  Clongress  to  invest  the  federal  courts  for  the  Dis- 
trict of  Columbia  with  certain  administrative  responsi- 
bilities— such  as  that  of  revising  the  rates  of  public 
utilities  ^^ — ^but  only  such  as  were  related  to  tJie  govern- 
ment of  the  District  See  Pitts  v.  Peak,  60  App.  D,  C, 
195,  197.  50  F.  2d  485,  487,  cited  and  relied  upon 
in  O'Donoghue,  289  U,  S.,  at  547-648.''  To  extend  that 
holding  to  the  wholly  nationwide  jurisdiction  of  courts 
whose  seat  is  in  the  District  of  Columbia  would  be  to 
ignore  the  special  importance  attached  in  the  O'Donoghue 
opinion  to  the  need  there  for  an  independent  national 
judiciary. 


^^  See  Keller  v.  Potomac  Electric  Power  Co,,  261  U.  S.  428. 

^^FEderal  Radio  Common  v.  General  Electric  Co.,  2S1  U.  S,  464, 
which  Bustained  the  authority  of  the  Court  of  Appeals  for  the  Distriet 
of  Columbia  to  render  an  "administrative*'  decision  resi>ectii]g  the 
issuance  of  a  radio  broadcasting  license  to  a  station  in  Schenectady, 
New  York,  was  decided  at  a  time  when  the  courts  of  the  District 
were  regarded  wholly  as  legislative  courts.    Id.,  at  468, 

It  k  significant  that  all  of  the  jurisdiction  at  issue  in  the  Keiler, 
Postum,  and  General  Electric  cases  has  long  since  been  transformecl 
into  judicial  busine^.  The  change  with  respect  to  review  of  Patent 
Office  decisions  took  place,  as  we  have  seen.  p.  577,  supra,  before  the 
transfer  of  that  jurisdiction  to  the  Court  of  Customs  and  Patent 
Appeals.  Review  of  the  Public  Utilities  Commission  was  restricted 
to  questions  of  law  upon  the  evidence  before  the  CommissJoiij  in  the 
Act  of  August  27,  1935,  §2,  49  Stat.  882,  D.  C.  Code,  1961,  §  43-705, 
See  Public  Utilities  Comm'n  v.  PoUak.  343  U.  S.  451,  458.  And  the 
Act  of  July  I,  1930,  c.  7S8,  46  Stat.  844,  likewise  made  review  of  tho 
Radio  Commissi  on  judicial,  as  was  recognized  in  Federal  Badh 
Comm'n  \,  Nelson  Bros.  Co.,  289  U.  8.  266,  274^278, 
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The  restraints  of  federalism  are,  of  course,  removed 
from  the  powers  exercisable  by  Congress  within  the  Dis- 
trict. For,  as  the  Court  early  stated,  in  Kendall  v.  United 
States,  12  Pet.  524,  619: 

"There  is  in  this  district,  no  division  of  powers 
between  the  general  and  state  governments.  Con- 
gress has  the  entire  control  over  the  district  for  every 
purpose  of  government;  and  it  is  reasonable  to  sup- 
pose, that  in  organizing  a  judicial  department  here, 
all  judicial  power  necessary  for  the  purposes  of  gov- 
ernment would  be  vested  in  the  courts  of  justice." 

Thus  those  limitations  implicit  in  the  rubric  "case  or 
controversy"  that  spring  from  the  Framers'  anxiety  not 
to  intrude  unduly  upon  the  general  jurisdiction  of  state 
courts,  see  Madison's  Notes  of  the  Debates,  in  II  Farrand, 
Records  of  the  Federal  Convention  (1911),  45-46,  need 
have  no  application  in  the  District.  The  national  courts 
here  may,  consistently  with  those  limitations,  perform 
any  of  the  local  functions  elsewhere  performed  by  state 
courts." 

But  those  are  not  the  only  limitations  embodied  in 
Article  IIPs  restriction  of  judicial  power  to  cases  or  con- 

"  The  D.  C.  Code,  1961,  Tit.  11,  c.  5,  establishes  a  special  term  of 
the  United  States  District  Ck)urt  as  a  probate  court,  whereas  the  other 
Federal  District  Courts  have  been  debarred  from  exercising  such  a 
jurisdiction  as  one  traditionally  within  the  domain  of  the  States. 
Byers  v.  McAuley,  149  U.  S.  608, 619.  Similarly,  the  divorce  proceed- 
ings maintainable  under  the  general  jurisdictional  grant,  D.  C.  Code, 
§  11-306;  see  Bottomley  v.  Bottomley,  104  U.  S.  App.  D.  C.  311, 
262  F.  2d  23,  are  beyond  the  ken  of  the  federal  courts  in  the  States. 
Ohio  ex  rel.  Popovid  v.  AgUr,  280  U.  S.  379,  383. 

The  appointing  authority  given  judges  of  the  District  Court  to 
select  members  of  the  Board  of  Education  and  of  the  Commission  on 
Mental  Health,  D.  C.  Code,  §§  31-101,  21-308,  is  probably  traceable 
to  Art.  II,  §2  of  the  Constitution.  See  note  10,  supra;  Ex  parte 
Siebold,  100  U.  S.  371,  397-398. 
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troversies.  The  restriction  expresses  as  well  the  Framors' 
desire  to  safeguard  the  independence  of  the  judicial  from 
the  other  branches  by  confining  its  activities  to  ''cases  of 
a  Judiciary  nature,"  see  II  Farrand,  op  cit.,  supra,  at  430, 
and  in  this  respect  it  remains  fully  applicable  at  least  to 
courts  invested  with  jurisdiction  solely  over  matters  of 
national  import.  Our  question  is  whether  the  independ- 
ence of  either  the  Court  of  Claims  or  the  Court  of  Customs 
and  Patent  Appeals  has  been  so  compromised  by  its  inves- 
titure with  the  particular  heads  of  jurisdiction  desmbed 
above  as  to  destroy  its  eligibility  for  recognition  as  an 
Article  III  court. 

The  jurisdictional  statutes  in  issue,  §  337  of  the  Tariff 
Act  of  1930  and  28  U.  S.  C.  §§  1492,  2509,  appear  to 
subject  the  decisions  called  for  from  tliose  courts  to  an 
extrajudicial  revisory  authority  incompatible  with  the 
limitations  upon  judicial  power  this  Court  has  drawn 
from  Article  III.  See,  e.g.,  Chicago  A  Southern  Air  Lines, 
Inc.,  V.  Waterman  S.  S.  Corp.,  333  U.  S.  103,  113-114; 
Hayhum's  Case,  2  Dall.  409.  Whether  they  actually  do  so 
is  not,  however,  entirely  free  from  difficulty,  and  cannot  in 
our  view  appropriately  be  decided  in  a  vacuum,  apart  from 
the  setting  of  particular  cases  in  which  we  may  gauge  the 
operation  of  the  statutes.  For  disposition  of  the  present 
cases,  we  think  it  is  sufficient  simply  to  note  the  doubt 
attending  the  validity  of  the  jurisdiction,  and  to  proceed 
on  the  assumption  that  it  cannot  be  entertained  by  an 
Article  III  court. 

It  does  not  follow,  however,  from  the  invalidity, 
actual  or  potential,  of  these  heads  of  jurisdiction,  that 
either  the  Court  of  Claims  or  the  Court  of  Customs  and 
Patent  Appeals  must  relinquish  entitlement  to  recognition 
as  an  Article  III  court.  They  are  not  tribunals,  as  are 
for  example  the  Interstate  Commerce  Commission  or  the 
Federal  Trade  Commission,  a  substantial  and  integral  part 
.of  whose  business  is  nonjudicial. 


GLIDDEN  COMPANY  v.  ZDANOK.         583 

530  Opinion  of  Harlan,  J. 

The  overwhelming  majority  of  the  Court  of  Claims' 
business  is  composed  of  cases  and  controversies.  See  pp. 
573-574,  supra.  In  the  past  year,  it  heard  only  10  refer- 
ence cases,  Annual  Report  of  the  Administrative  Office  of 
the  United  States  Courts  (1961),  318;  and  its  recent  an- 
nual average  has  not  exceeded  that  figure,  Pavenstedt,  The 
United  States  Court  of  Claims  as  a  Forum  for  Tax  Cases, 
15  Tax  L.  Rev.  1,  6  n.  23  (1959).  The  tariff  jurisdiction 
of  the  Court  of  Customs  and  Patent  Appeals  is  of  even 
less  significant  dimensions.  In  the  past  fiscal  year,  that 
court  disposed  of  41  customs  cases  and  112  patent  or 
trademark  cases,  but  heard  no  appeals  from  the  Tariff 
Commission.  Annual  Report  of  the  Administrative 
Office  of  the  United  States  Courts  (1961),  318.  Indeed 
we  are  advised  that  in  all  the  years  since  1922,  when  the 
predecessor  to  §  337  of  the  Tariff  Act  was  first  enacted, 
the  Court  of  Customs  and  Patent  Appeals  has  entertained 
only  six  such  cases.*^*^  Certainly  the  status  of  a  District 
Court  or  Court  of  Appeals  would  not  be  altered  by  a  mere 
congressional  attempt  to  invest  it  with  such  insignificant 
nonjudicial  business;  it  would  be  equally  perverse  to  make 
the  status  of  these  courts  turn  upon  so  minuscule  a  por- 
tion of  their  purported  functions. 

The  Congress  that  enacted  the  assignment  statute  with 
its  accompanying  declarations  was  apprised  of  the  possi- 
bility that  a  re-examination  of  the  Bakelite  and  Williams 
decisions  might  lead  to  disallowance  of  some  of  these 
courts'  jurisdiction.  See  99  Cong.  Rec.  8944  (1953) 
(remarks  of  Senator  Gore) ;  104  Cong.  Rec.  17549  (1958) 
(remarks  of  Senator  Talmadge).  Nevertheless  it  chose 
to  pass  the  statute.  We  think  with  it  that,  if  necessary, 
the  particular  offensive  jurisdiction,  and  not  the  courts, 
would  fall. 


**  Brief  on  behalf  of  the  chief  judge  and  the  associate  judges  of  the 
United  States  Court  of  Customs  and  Patent  Appeals  as  amici  curiae, 
p.  10. 
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Conclusions, 

Since  the  Court  of  Claims  and  the  Court  of  Customs 
and  Patent  Appeals  are  courts  created  under  Article  II L 
their  judges — -including  retired  judges,  Booth  v.  United 
States,  291  U.  S.  339,  350-351— are  and  have  been  con- 
stitutionally protected  in  tenure  and  compensation.  Our 
conclusion,  it  should  be  noted,  is  not  an  ex  post  facto 
resurrection  of  a  banished  independence.  The  judges  of 
these  two  courts  have  never  accepted  the  dependent  status 
thrust  at  them  by  the  Bakelite  and  Williams  decisions. 
See,  e,  g.,  Judge  Madden  writing  for  the  Court  of  Claims 
in  Pope  V.  United  States,  100  Ct.  CL  375,  53  F.  Supp, 
570,  rev'd,  323  IL  S.  1,  The  factors  set  out  at  length  in 
this  opinion,  which  were  not  considered  in  the  Bakelite 
and  Williams  opinions,  make  plain  that  the  differing 
conclusion  we  now  reach  does  no  more  than  confer  legal 
recognition  upon  an  independence  long  exercised  in  fact* 

That  recognition  suffices  to  dispose  of  the  present  cases. 
For  it  can  hardly  be  contended  that  the  specialized  func- 
tions of  these  judges  deprive  them  of  capacity,  as  a 
matter  of  due  process  of  law,  to  sit  in  judgment  upon 
the  staple  business  of  the  District  Courts  and  Courts 
of  Appeals.  Whether  they  should  be  given  such  assign- 
ments may  be  and  has  been  a  proper  subject  for  congres- 
sional debate,  e,  §.,  62  Cong.  Rec.  190-191,  207-209 
(1921),  but  once  legislatively  resolved  it  can  scarcely  rise 
to  the  dignity  of  a  constitutional  question.  To  be  sure, 
a  judge  of  specialized  experience  may  at  first  need  to 
devote  extra  time  and  energy  to  familiarize  himself  witli 
criminal,  labor  relations,  or  other  cases  beyond  his  accus- 
tomed ken.  But  to  elevate  this  temporary  disadvantage 
into  a  constitutional  disability  would  be  tantamount  to 
suggesting  that  the  President  may  never  appoint  to  the 
bench  a  lawyer  whose  life's  practice  may  have  been 
devoted  to  patent,  tax,  antitrust,  or  any  other  specialised 
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field  of  law  in  which  many  eminently  well-qualified  law- 
yers are  wont  to  engage.    The  proposition  will  not,  of 
course,  survive  its  statement. 
The  judgments  of  the  Courts  of  Appeals  are 

Affirmed. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Clark,  with  whom  The  Chief  Justice 
joins,  concurring  in  the  result. 

I  cannot  agree  to  the  unnecessary  overruling  of  Ex  parte 
Bakelite  Corp.,  279  U.  S.  438  (1929),  and  Williams  v. 
United  States,  289  U.  S.  553  (1933).  Both  were  unan- 
imous opinions  by  most  distinguished  Courts,^  headed  in 
the  Bakelite  case  by  Chief  Justice  Taft  and  in  Williams 
by  Chief  Justice  Hughes. 

Long  before  Glidden  v.  Zdanok  was  filed,  the  Congress 
had  declared  the  C!ourt  of  Claims  "to  be  a  court  estab- 
lished under  article  III  of  the  Constitution  of  the  United 
States."  Act  of  July  28,  1953,  §  1,  67  Stat.  226.  Not 
that  this  ipse  dixit  made  the  Court  of  Claims  an  Article  III 
court,  for  it  must  be  examined  in  light  of  the  congressional 
power  exercised  and  the  jurisdiction  enjoyed,  together 
with  the  characteristics  of  its  judges.  But  the  1953  Act 
did  definitely  establish  the  intent  of  the  Congress,  which 
prior  to  that  time  was  not  clear  in  light  of  the  Williams 
holding  20  years  earlier  that  it  was  not  an  Article  III  court. 


^Bakelite:  Taft,  Holmes,  Van  Devanter,  McReynolds,  Brandeis, 
Sutherland,  Butler,  Sanford  and  Stone.  Williarm:  Hughes,  Van 
Devanter,  McReynolds,  Brandeis,  Sutherland,  Butler,  Stone,  Roberts 
and  Cardozo. 

665026  0-62-41 
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It  is  my  belief  that  prior  to  1953  the  Court  of  Claims 
had  all  of  the  characteristics  of  an  Article  III  court — 
jurisdiction  over  justiciable  matters,  issuance  of  final  judg- 
ments, judges  appointed  by  the  President  with  consent  of 
the  Senate — save  as  to  the  congressional  reference  mat- 
ters. It  was  the  fact  that  a  substantial  portion  of  its 
jurisdiction  consisted  of  congressional  references  that 
compelled  the  decision  in  Williams  that  it  was  not  an 
Article  III  court  and  therefore  the  salaries  of  its  judges 
could  be  reduced,^  Since  that  time  the  Article  III  juris* 
diction  of  the  Court  of  Claims  has  been  enlarged  by 
including  original  jurisdiction  under  several  Acts,  e.  p., 
suits  against  the  United  States  for  damages  for  unjust 
conviction,  Act  of  May  24,  lOSS,  §§  1-4,  52  Stat  438,  28 
U*  S.  C,  I  1495,  and  appellate  jurisdiction  over  tort  suits 
against  the  United  States  tried  in  the  District  Courts, 
Act  of  Aug.  2, 1946,  §  412  (a)  (2) .  60  Stat  844,  28  U.  S.  C. 
§  1504,  and  over  suits  before  the  Indian  Claims  Commis- 
sion, Act  of  May  24,  1949,  §  89  (a).  63  Stat,  102.  28 
U.  S.  C.  §  1505.  In  addition,  the  former  jurisdiction  over 
questions  referred  by  the  Executive  branch  was  with- 
drawn in  1953.  Act  of  July  28,  1953,  §  8,  67  Stat  226. 
The  result  is  that  practically  all  of  the  court's  jurisdiction 


^  "  'From  the  outset  Congress  has  required  it  [the  Court  of  Claims] 
to  give  merely  advisor)*  decisions  on  many  matters.  Under  the  act 
creating  it  all  of  its  decisions  %vere  to  be  of  tiiat  nature.  Afterwards 
some  were  to  have  effect  as  binding  judgments,  but  others  were  stiU 
to  be  merely  advisory^.  This  is  tme  at  the  present  time.'  "  Wiiimm* 
V.  United  States,  supra,  at  569  (quoting  from  Ex  parte  Bdtflif^), 

'*  Further  reflection  tends  only  to  confirm  the  views  expre^t^ed  in 
ihe  Bakdite  opinion  .  .  and  we  feel  bound  to  reaffirm  and  apply 
them.  And,  giving  these  views  due  effect  here,  we  see  no  etsrsipe 
from  the  conclusion  that  if  the  Court  of  Customs  Appeals  is  a  leisis- 
lative  court,  so  also  m  the  Court  of  Claims  "  WUtiamu.  at  571.  The 
BakeUte  decision  was  posited  squarely  on  the  legislative  reference 
function.    See  E:t  parte  BakeUie,  aupraf  454-458, 
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is  now  comprised  of  Article  III  cases.  And  I  read  the 
1953  Act  as  unequivocally  expressing  Congress'  intent  that 
this  court — the  jurisdiction  of  which  was  then  almost 
entirely  over  Article  III  cases — should  be  an  Article  III 
court,  thereby  irrevocably  establishing  life  tenure  and 
irreducible  salaries  for  its  judges. 

It  is  true  that  Congress  still  makes  legislative  refer- 
ences to  the  court,  averaging  some  10  a  year.  The 
acceptance  of  jurisdiction  of  either  executive  or  legis- 
lative references  calling  for  advisory  opinions  has  never 
been  honored  by  Article  III  courts.  Indeed,  this  Court 
since  1793  has  consistently  refused  so  to  act.  Cor- 
respondence of  the  Justices,  3  Johnston,  Correspondence 
and  Public  Papers  of  John  Jay  (1891),  486-489.  Musk- 
rat  v.  United  States,  219  U.  S.  346  (1911).  I  do  not 
construe  the  legislative  history  of  the  1953  Act  to  be  so 
clear  as  to  require  the  Court  of  Claims  to  carry  on  this 
function,  which  appears  to  be  minuscule.  On  the  contrary, 
the  congressional  mandate  clearly  and  definitely  declared 
the  court  "to  be  a  court  established  under  article  III."  I 
would  carry  out  that  mandate.  In  my  view  the  Court  of 
Claims,  if  and  when  such  a  reference  occurs,  should  with 
due  deference  advise  the  Congress,  as  this  Court  advised 
the  President  169  years  ago,  that  it  cannot  render 
advisory  opinions. 

Likewise  I  find  that  the  Court  of  Customs  and  Patent 
Appeals  has  been  an  Article  III  court  since  1958.  It  was 
created  by  the  Congress  in  1909  to  exercise  exclusive 
appellate  jurisdiction  over  customs  cases.  Payne- Aldrich 
Tariflf  Act  of  Aug.  5,  1909,  36  Stat.  11,  105-108.  At  that 
time  these  cases  were  reviewed  by  Circuit  Courts  of 
Appeals — clearly  of  Article  III  status — 36  Stat.  106,  and 
they  have  since  been  considered  on  certiorari  by  this  Court 
without  suggestion  that  they  were  not  "cases"  in  the 
Article  III  sense.    E.  g.,  The  Five  Per  Cent.  Discount 
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Cases,  243  U.  S.  97  (1917).'  The  Congress  enlarged  the 
jurisdiction  of  the  Court  of  Customs  and  Patent  Appeals 
m  1922  to  include  appeals  on  questions  of  law  from  Tariflf 
Commission  findings  in  proceedings  relating  to  unfair 
practices  in  the  import  trade.  Tari£F  Act  of  1922,  42 
Stat.  943,  944.  In  1929  this  Court  in  BakeKte,  supra, 
which  involved  a  tariff  matter,  found  these  references  to 
be  of  an  advisory  nature  and  on  this  basis  declared  the 
Court  of  Customs  and  Patent  Appeals  to  be  a  l^pslative 
rather  than  an  Article  III  court.  The  Bakelite  decision 
indicates  tiiat  this  Court  was  of  the  impression  that  the 
tariff  jurisdiction  of  tiie  Court  of  Customs  and  Patent 
Appeals  would  be  significant.  However,  since  that  time 
tiiat  court  has  handled  but  four  such  references — and  only 
one  in  the  last  27  years.  At  about  the  same  time  that 
the  Bakelite  opinion  came  down.  Congress  transferred  the 
appellate  jurisdiction  in  patent  and  trademark  cases  from 
the  Court  of  Appeals  of  the  District  of  Columbia  to  the 
Court  of  Customs  and  Patent  Appeals.  Act  of  Mardi  2, 
1929,  §§  1,  2, 45  Stat.  1475.  Thus,  contrary  to  the  appar- 
ent  assumption  in  Bakelite,  the  business  of  that  court  now 
consists  exclusively  of  Article  III  cases — with  tariff  ref- 
erences practically  nonexistent  (one  in  the  last  27  years). 
In  view  of  this  evolution  of  its  jurisdiction,  I  believe  the 
court  became  an  Article  III  court  upon  the  clear  mani- 
festation of  congressional  intent  that  it  be  such.  Act  of 
Aug.  25,  1958,  §  1,  72  Stat.  848. 

As  I  have  indicated,  supra,  the  handling  of  the  tariff 
references — numbering  only  6  in  40  years — is  not  an 
Article  III  court  function.    The  Congress  has  declared 


•"*  That  it^  original  jurisdiction  was  in  "cases"  in  the  Article  III,  §  2, 
sense  cannot  be  questioned.  See  In  re  Frischer  <fc  Co.,  16  Ct.  Cust. 
App.  191,  198  (1928);  Osbom  v.  Bank  of  U.  S.,  9  Wheat.  738,  819 
(1824) ;  Interstate  Commerce  Commission  v.  Brimso%  154  U.  S.  447, 
487  (1894) ;  Tutun  v.  United  States,  270  U.  S.  568,  576-577  (1926). 
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the  Court  of  Customs  and  Patent  Appeals  to  be  an 
Article  III  court.  It  should,  therefore,  if  and  when  such 
a  case  arose,  with  due  deference  refuse  to  exercise  such 
jurisdiction.* 

I  see  nothing  in  the  argument  that  the  1953  and  1958 
Acts  so  changed  the  character  of  these  courts  as  to  require 
new  presidential  appointments.  Congress  was  merely 
renouncing  its  power  to  terminate  the  functions  or  reduce 
the  tenure  or  salary  of  the  judges  of  tiie  courts.  Much 
more  drastic  changes  have  been  made  without  reappoint- 
ment.*^  And  there  is  no  significance  to  the  fact  that  Judge 
Jackson,  who  presided  over  the  Lurk  trial,  was.  not  in 
active  status  in  1958  when  Congress  declared  his  court  to 
be  an  Article  III  court.  He  remained  in  office  as  a  judge 
of  that  court  even  though  retired,  cf.  Booth  v.  United 
States,  291  U.  S.  339  (1934),  and  his  judgeship  was  con- 
trolled  by  any  act  concerning  the  jurisdiction  of  that  court 
or  the  status  of  its  judges. 

I  would  affirm. 

Mr.  Justice  Douglas,  with  whom  Mr.  Justice  Black 
concurs,  dissenting. 

The  decision  in  these  cases  has  nothing  to  do  with  the 
character,  ability,  or  qualification  of  the  individuals  who 
sat  on  assignment  on  the  Court  of  Appeals  in  No.  242  and 

*  The  validity  of  Judge  Jackson's  participation,  as  the  Government 
points  out,  might  also  be  sustained  under  the  Act  of  September  14, 
1922,  c.  306,  §  5,  42  Stat.  837,  839,  which  provided  for  the  assignment 
of  judges  of  the  Court  of  Customs  Appeals  to  the  courts  of  the  District 
of  Columbia.  This  Act  was  on  the  books  when  Judge  Jackson  took 
his  seat  on  the  Court  of  Customs  and  Patent  Appeals  as  well  as  when 
the  Lurk  case  was  tried. 

^  Nor  does  my  holding  carry  any  implication  that  judgments  entered 
prior  to  the  date  of  these  Acts  in  which  judges  of  these  courts  par- 
ticipated might  be  collaterally  attacked.  Ex  parte  Ward,  173  U.  S. 
452  (1899). 
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on  the  District  Court  *  in  No.  48  L  The  problem  is  an 
impersonal  one,  concerning  the  differences  between  an 
Article  I  court  and  an  Article  III  court.  My  Brother 
Harlan  calls  it  a  problem  of  a  "highly  theoretical  nature/* 
Far  from  being  ^HheoreticaF-  it  is  intensely  practical,  for 
it  deals  with  powers  of  judges  over  the  life  and  liberty 
of  defendants  in  criminal  cases  and  over  vast  property 
interests  in  complicated  trials  customarily  involving  the 
right  to  trial  by  jury. 

Prior  to  today's  decision  the  distinction  between  the 
two  courts  had  been  clear  and  unmistakable.  By  Art.  I, 
§  8>  Congress  is  given  a  wide  range  of  powers,  including 


*  The  District  Court  of  the  District  of  Columbia,  like  the  ^inferior 
courts**  established  by  Congress  under  Art.  HI,  §  1,  of  the  Constitu- 
tion, is  an  Article  III  court  {0*Donogkue  v.  United  States,  289  IT.  S. 
516),  even  though  it  possesses  powers  that  Article  III  courts  could 
not  exercise.  Congress,  acting  under  its  plenar>'  power  granted  by 
Art^  I|  §  3^  to  legislate  for  the  District  of  Columbia,  has  from  time  to 
time  vested  in  the  courts  of  the  District  administrative  and  even  legi^ 
lative  powers.  See,  e.  g„  Keller  v.  Potomac  Bkctnc  Co.,  261  U.  S* 
428,  440-443  (review  of  rate  making) ;  Postum  Cereal  Co,  v.  Cafi- 
fomia  Fig  Nut  Co.,  272  U.  S.  693,  698^701  (patent  and  tradenmrk 
appeals) ;  Federal  Radio  Comm'n  v.  General  Electric  Co.,  281  U.  S, 
464,  467-468  (review^  of  radio  station  licensing;  cf.  Radio  Comm*n  v. 
Nelson  Bros.  Co.,  289  U.  S.  266,  274-278) .  Congre^  has  also  author- 
ized District  Court  judges  to  appoint  members  of  the  Board  of 
Education.    D.  C.  Code.  §31-10L 

In  O'Donoghue  v.  United  States ,  supra,  at  545,  the  Court  said; 

"The  fact  that  Congress,  under  another  and  plenar>^  grant  of  power, 
has  conferred  upon  these  courts  jurisdiction  over  non*federaJ  causes 
of  action,  or  ovier  quasi-judicial  or  administrative  matters,  does  not 
affect  the  question.  In  dealing  with  tlie  District^  Congress  poi- 
gesses  the  powers  which  belong  to  it  in  respect  of  territory  within  m 
state,  and  also  the  powers  of  a  state.** 

The  eighteenth-century  courts  in  this  eountr\^  performed  many 
adininistrative  functions.  See  Pound,  Organization  of  Courts  (1940)^ 
pp.  88-89.  The  propriety  of  the  union  of  legislative  and  juditia] 
powTfB  in  a  Hate  court  was  assumed  in  Prentis  v,  Atlantic  Coast  Idntf 
211  US.  210. 
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the  power  "to  pay  the  Debts"  of  the  United  States  and 
the  power  to  "lay  and  collect  Taxes,  Duties,  Imposts  and 
Excises."  By  Art.  I,  §  8,  Congress  is  also  given  the  power 
"To  make  all  Laws  which  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Powers."  Pur- 
suant to  the  latter — the  Necessary  and  Proper  Clause — 
tiie  Court  of  Claims  was  created  "to  pay  the  Debts" ; '  and 
the  Court  of  Customs  and  Patent  Appeals  was  created  in 
furtherance  of  the  collection  of  duties.  My  Brother 
Harlan  shows  that  the  Court  of  Customs  Appeals  traces 
back  to  the  Payne-Aldrich  TariflF  Act  of  August  5,  1909, 
which  should  be  proof  enough  that  it  is  an  administrative 
court,  performing  essentially  an  executive  task.' 


*  "Legislative  courts  also  may  be  created  as  special  tribunals  to 
examine  and  determine  various  matters,  arising  between  the  govern- 
ment and  others,  which  from  their  nature  do  not  require  judicial 
determination  and  yet  are  susceptible  of  it.  The  mode  of  determin- 
ing matters  of  this  class  is  completely  within  congressional  control. 
Congress  may  reserve  to  itself  the  power  to  decide,  may  delegate  that 
power  to  executive  officers,  or  may  commit  it  to  judicial  tribunals. 

"Conspicuous  among  such  matters  are  claims  against  the  United 
States.  These  may  arise  in  many  ways  and  may  be  for  money,  lands 
or  other  things.  They  all  admit  of  legislative  or  executive  determina- 
tion, and  yet  from  their  nature  are  susceptible  of  determination  by 
courts ;  but  no  court  can  have  cognizance  of  them  except  as  Congress 
makes  specific  provision  therefor.  Nor  do  claimants  have  any  right 
to  sue  on  them  unless  Congress  consents;  and  Congress  may  attach 
to  its  consent  such  conditions  as  it  deems  proper,  even  to  requiring 
that  the  suits  be  brought  in  a  legislative  court  specially  created  to 
consider  them. 

"The  Court  of  Claims  is  such  a  court.  It  was  created,  and  has 
been  maintained,  as  a  special  tribunal  to  examine  and  determine  claims 
for  money  against  the  United  States.  This  is  a  function  which  belongs 
primarily  to  Congress  as  an  incident  of  its  power  to  pay  the  debts  of 
the  United  States.  But  the  function  is  one  which  Congress  has  a 
discretion  either  to  exercise  directly  or  to  delegate  to  other  agencies." 
Ex  parte  Bakelite  Corp.,  279  U.  S.  438,  451-452. 

■  "The  Court  of  Customs  Appeals  was  created  by  Congress  in  virtue 
of  its  power  to  lay  and  collect  duties  on  imports  and  to  adopt  any 
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In  Williams  v.  United  States,  289  U.  S.  553,  the  Court 
in  a  unanimous  decision  written  by  Mr.  Justice  Suther- 
land held  that  the  Court  of  Claims,  though  exercising 
judicial  power,  was  an  Article  I  court.  And  in  Ex 
parte  Bakelite  Corp.,  279  U.  S.  438,  the  Court  in  a  unan- 
imous opinion  written  by  Mr*  Justice  Van  Devanter  held 
the  Court  of  Customs  Appeals  to  be  an  Article  I  court. 
Taft  was  Chief  Justice  when  Ex  parte  Bakelite  was 
decided.  Hughes  was  Chief  Justice  when  Williams  v. 
United  States  was  decided,  I  mention  the  two  regimes 
that  filed  the  unanimous  opinions  in  those  cases  to  indi* 
cate  the  vintage  of  the  authority  which  decided  them. 
Their  decisions,  of  course,  do  not  bind  us,  for  they  dealt 
with  matters  of  constitutional  interpretation  which  are 
always  open.  Yet  no  new  history  has  been  unearthed  to 
show  that  the  Taft  and  the  Hughes  Courts  were  wrong 
on  the  technical,  but  vitally  important^  question  now 
presented* 

Mr*  Justice  Van  Devanter  in  Ex  parte  Bakelite  marked 
the  line  between  the  Court  of  Claims  and  the  Court  of 


appropnat€  means  of  carrying  that  power  into  execution.  The  full 
province  of  the  co^rt  under  the  act  creating  it  is  that  of  determining 
matters  arising  between  the  Government  and  others  in  the  exeeutive 
administration  and  apptkation  of  the  costomB  laws.  These  matters 
are  brought  before  it  by  appeals  from  decisions  of  the  Customs  Court, 
formerly  called  the  Board  of  General  Appraisers.  The  appeals  include 
nothing  which  inherently  or  necessarily  requires  judicial  determina- 
tion^  but  only  matters  the  determination  of  which  may  be,  and  at 
times  haa  been,  committed  exclusively  to  executive  officers.  True, 
the  provisions  of  the  customs  laws  requiring  duties  to  be  paid  and 
turned  into  the  Treasury  promptly^  without  awaiting  disposal  of  pro- 
tests against  rulings  of  appmisers  and  collectors,  operate  in  many 
instances  to  convert  the  protests  into  applications  to  refund  part  or 
&U  of  the  money  paid;  but  this  does  not  make  the  matters  involvfd 
In  the  protests  any  the  less  suseeptible  of  determination  by  executive 
oMcers.  In  fact  their  iinal  determination  has  been  at  times  confided 
to  the  Secretary  of  the  Treasury,  with  no  recourse  to  judicial  prrw 
oeedmp/'    Ez  parte  Bakelite  Corp.,  #upra,  note  2,  at  456. 
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Customs  and  Patent  Appeals  on  the  one  hand  and  the 
District  Courts  and  Courts  of  Appeals  on  the  other: 

"Those  established  under  the  specific  power  given 
in  section  2  of  Article  III  are  called  constitutional 
courts.  They  share  in  the  exercise  of  the  judicial 
power  defined  in  that  section,  can  be  invested  with 
no  other  jurisdiction,  and  have  judges  who  hold  ofl5ce 
during  good  behavior,  with  no  power  in  Congress  to 
provide  otherwise.  On  the  other  hand,  those  created 
by  Congress  in  the  exertion  of  other  powers  are 
called  legislative  courts.  Their  functions  always  are 
directed  to  the  execution  of  one  or  more  of  such 
powers  and  are  prescribed  by  Congress  independently 
of  section  2  of  Article  III;  and  their  judges  hold  for 
such  term  as  Congress  prescribes,  whether  it  be  a 
fixed  period  of  years  or  during  good  behavior."  Id., 
at  449. 

My  Brother  Harlan  emphasizes  that  both  Judge 
Madden  of  the  Court  of  Claims  and  Judge  Jackson  of  the 
Court  of  Customs  and  Patent  Appeals  "enjoy  statutory 
assurance  of  tenure  and  compensation" ;  and  so  they  do. 
But  that  statement  reveals  one  basic  difference  between 
an  Article  III  judge  and  an  Article  I  judge.  The  latter's 
tenure  is  statutory  and  statutory  only;  Article  I  contains 
no  guarantee  that  the  judges  of  Article  I  courts  have  life 
appointments.  Nor  does  it  provide  that  their  salaries  may 
not  be  reduced  during  their  term  of  oflSce.  On  the  other 
hand,  the  tenure  of  an  Article  III  judge  is  during  "good 
behaviour";  moreover.  Article  III  provides  that  its  judges 
shall  have  a  compensation  that  "shall  not  be  diminished 
during  their  Continuance  in  OflSce."  See  O'Malley  v. 
Woodrough,  307  U.  S.  277.  To  repeat,  there  is  not  a 
word  in  Article  I  giving  its  courts  such  protection  in 
tenure  or  in  salary.  A  constitutional  amendment  would 
be  necessary  to  supply  Article  I  judges  with  the  guaran- 
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tees  of  tenure  and  salary  that  Article  III  gives  its  judges* 
The  majority  attempts  to  evade  this  problem  by  looking 
to  so-called  "Congressional  intent'*  to  find  the  creation 
of  an  Article  III  court  Congress,  however,  has  always 
understood  that  it  was  only  establishing  Article  I  courts 
when  it  created  the  Court  of  Claims  and  the  Court  of 
Customs  and  Patent  Appeals.  The  tenure  it  affixed  to 
the  judges  of  those  tribunals  was  of  necessity  statutory 
only,  as  no  mandate  or  requirement  of  Article  I  was 
involved. 

The  importance  of  these  provisions  to  the  independ- 
ence of  the  j  udiciary  needs  no  argumen  t*  Hamilton  sta  ted 
the  entire  case  in  The  Federalist  No.  79  (Lodge  ed*  1908), 
pp.  491^93: 

"Next  to  permanency  in  office,  nothing  can  con- 
tribute more  to  the  independence  of  the  judges  than 
a  fixed  provision  for  their  support.  The  remark  made 
in  relation  to  the  President  is  equally  applicable  here. 
In  the  general  course  of  human  nature,  a  power  over 
a  man's  subsist ence  amounts  to  a  power  over  his  unlL 
And  we  can  never  hope  to  see  realized  in  practice, 
the  complete  separation  of  the  judicial  from  the  leg- 
islative power,  in  any  system  whicJi  leaves  the  former 
dependent  for  pecuniary  resources  on  the  occasional 
grants  of  the  latter.  The  enlightened  friends  to  good 
government  in  every  State,  have  seen  cause  to  lament 
the  want  of  precise  and  explicit  precautions  in  tJie 
State  constitutions  on  this  head.  Some  of  these 
indeed  have  declared  that  permanent  salaries  should 
be  established  for  the  judges;  but  the  experiment  has 
in  some  instances  shown  that  such  expressions  are  not 
sufficiently  definite  to  preclude  legislative  evasions. 
Something  still  more  positive  and  unequivocal  has 
been  evinced  to  be  requisite.  The  plan  of  the  con^ 
vention  accordingly  has  provided  that  the  judges  of 
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the  United  States  'shall  at  stated  times  receive  for 
their  services  a  compensation  which  shall  not  be 
diminished  during  their  continuance  in  oflSce/ 

'This,  all  circumstances  considered,  is  the  most 
eligible  provision  that  could  have  been  devised.  It 
will  readily  be  understood  that  tiie  fluctuations  in  the 
value  of  money  and  in  the  state  of  society  rendered  a 
fixed  rate  of  compensation  in  the  CTonstitution  inad- 
missible. What  might  be  extravagant  to-day,  might 
in  half  a  century  become  penurious  and  inadequate. 
It  was  therefore  necessary  to  leave  it  to  the  discretion 
of  the  legislature  to  vary  its  provisions  in  conformity 
to  the  variations  in  circumstances,  yet  under  such 
restrictions  as  to  put  it  out  of  the  power  of  that  body 
to  change  the  condition  of  the  individual  for  the 
worse.  A  man  may  then  be  sure  of  the  ground  upon 
which  he  stands,  and  can  never  be  deterred  from  his 
duty  by  the  apprehension  of  being  placed  in  a  less 
eligible  situation.  The  clause  which  has  been  quoted 
combines  both  advantages.  The  salaries  of  judicial 
officers  may  from  time  to  time  be  altered,  as  occasion 
shall  require,  yet  so  as  never  to  lessen  tiie  allowance 
with  which  any  particular  judge  comes  into  office,  in 
respect  to  him.  .  .  . 

"This  provision  for  the  support  of  the  judges  bears 
every  mark  of  prudence  and  efficacy;  and  it  may  be 
safely  affirmed  that,  together  with  the  permanent 
tenure  of  their  offices,  it  affords  a  better  prospect  of 
their  independence  than  is  discoverable  in  the  con- 
stitutions of  any  of  the  States  in  regard  to  their  own 
judges. 

"The  precautions  for  their  responsibility  are  com- 
prised in  the  article  respecting  impeachments.  They 
are  liable  to  be  impeached  for  malconduct  by  the 
House  of  Representatives,  and  tried  by  the  Senate; 
and,  if  convicted,  may  be  dismissed  from  office,  and 
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disqualified  for  holding  any  other.  This  is  tiie  only 
provision  on  the  point  which  is  consistent  witii  the 
necessary  independence  of  the  judicial  character,  and 
is  the  only  one  which  we  find  in  our  own  Constitution 
in  respect  to  our  own  judges." 

We  should  say  here  what  was  said  in  Toth  v.  Quarles, 
350  U.  S.  11,  17: 

".  .  .  the  Constitution  does  not  provide  life  tenure 
for  those  performing  judicial  functions  in  military 
trials.  They  are  appointed  by  military  commanders 
and  may  be  removed  at  will.  Nor  does  the  Constitu- 
tion protect  their  salaries  as  it  does  judicial  salaries. 
Strides  have  been  made  toward  making  courts-mar- 
tial less  subject  to  the  will  of  the  executive  depart- 
ment which  appoints,  supervises  and  ultimately 
controls  them.  But  from  the  very  nature  of  things, 
courts  have  more  independence  in  passing  on  the  life 
and  liberty  of  people  than  do  military  tribunals." 

Tenure  that  is  guaranteed  by  the  Constitution  is  a  badge 
of  a  judge  of  an  Article  III  court.  The  argument  that 
mere  statutory  tenure  is  sufiicient  for  judges  of  Article  III 
courts  was  authoritatively  answered  in  Ex  parte  Bakelite 
Corp.,  supra,  at  459-460: 

".  .  .  the  argument  is  fallacious.  It  mistakenly 
assumes  that  whether  a  court  is  of  one  class  or  the 
other  depends  on  the  intention  of  Congress,  whereas 
the  true  test  lies  in  the  power  under  which  the  court 
was  created  and  in  the  jurisdiction  conferred.  Nor 
has  there  been  any  settled  practice  on  the  part  of 
Congress  which  gives  special  significance  to  the 
absence  or  presence  of  a  provision  respecting  the 
tenure  of  judges.  This  may  be  illustrated  by  two 
citations.  The  same  Congress  that  created  the  Court 
of  Customs  Appeals  made  provision  for  five  addi- 
tional circuit  judges  and  declared  that  they  should 
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hold  their  offices  during  good  behavior;  and  yet  the 
status  of  the  judges  was  the  same  as  it  would  have 
been  had  that  declaration  been  omitted.  In  creat- 
ing courts  for  some  of  the  Territories  Congress  failed 
to  include  a  provision  fixing  the  tenure  of  the  judges; 
but  the  courts  became  legislative  courts  just  as  if 
such  a  provision  had  been  included."    (Italics  added.) 

Congress  could  make  members  of  the  Interstate  Com- 
merce Commission  lifetime  appointees.  Yet  I  suppose  no 
one  would  go  so  far  as  to  say  that  a  member  of  the  Inter- 
state Conmierce  Commission  could  be  assigned  to  sit  on 
the  District  Court  or  on  the  Court  of  Appeals.  But  if  any 
agency  member  is  disqualified,  why  is  a  member  of 
another  Article  I  tribunal,  viz.,  the  Court  of  Claims  or 
the  Court  of  Customs  and  Patent  Appeals,  qualified?  No 
distinction  can  be  drawn  based  on  the  functions  performed 
by  the  Interstate  Conmierce  Conmiission  and  those  per- 
formed by  the  other  two  legislative  tribunals.  In  each  case 
some  adjudicatory  functions  are  performed.*  Though  the 
judicial  functions  of  the  Interstate  Conmierce  Conmiis- 
sion are  as  distinct  as  those  of  the  Court  of  Claims,  they 
nevertheless  derive  from  Article  I ;  and  they  are  functions 
that  Congress  can  exercise  directly  or  delegate  to  an 
agency.  Williams  v.  United  States,  supra,  pp.  567-^571. 
To  make  the  present  decision  turn  on  whether  the  Court 
of  Claims  and  the  Court  of  Customs  and  Patent  Appeals 
perform  "judicial"  functions  is  to  adopt  a  false  standard. 
The  manner  in  which  the  majority  reasons  exposes  the 
fallacy. 

The  majority  says  that  once  the  United  States  consents 
to  be  sued  all  problems  of  "justiciability"  are  satisfied ;  and 

^The  Interstate  Commerce  Conmiission  has  long  entered  repara- 
tion orders  directing  carriers  to  pay, shippers  specified  sums  of  money 
plus  interest  for  excessive  and  unreasonable  rates.  See  Meeker  v. 
Lehigh  VaUey  R.  Co.,  236  U.  S.  434;  II  Sharfman,  The  Interstate 
Commerce  Commission  (1931),  pp.  387-388. 
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that  Congress  has  broad  powers  to  convert  "moral"  obli- 
gations into  "legal*'  ones  enforceable  by  "constitutional*' 
courts.  The  truth  is,  I  think,  that  the  dimensions  of 
Article  III  can  be  altered  only  by  the  amending  process, 
not  by  legislation.  Congress  can  create  as  respects  certain 
claims  a  limited  "justiciability."  But  if  "justiciability" 
in  the  "constitutional"  sense  is  involved,  then  there  must 
be  trial  by  jury  assuming,  as  my  Brother  Harlan  does, 
that  the  claim  is  for  recovery  for  torts  or  some  other 
compensable  injury.  To  repeat,  it  does  not  advance 
analysis  by  calling  the  function  a  "judicial"  one  (see  Pope 
y.  United  States,  323  U.  S.  1, 12),  for  both  Article  I  courts 
and  Article  III  courts  perform  functions  of  that  character. 
The  crucial  question  on  this  phase  of  the  problems  is  the 
manner  in  which  that  judicial  power  is  to  be  exercised. 

As  Mr.  Justice  Brandeis  made  clear  in  Tutun  v*  United 
States,  270  U.  S.  568,  576-577,  an  administrative  remedy 
may  be  "judicial"  The  question  here  is  different  j  it  is 
whether  the  procedures  utilized  by  the  tribunal  must  com- 
port with  those  set  forth  in  the  Bill  of  Rights  and  in  the 
body  of  the  Constitution.  Yet  who  would  maintain  that 
in  an  administrative  action  for  damages  a  jury  trial  was 
necessary? 

Judges  of  the  Article  III  courts  work  by  standards  and 
procedures  which  are  either  specified  in  the  Bill  of  Rights 
or  supplied  by  well-known  historic  precedents*  Article 
III  courts  are  law  courts,  equity  courts,  and  admiralty 
courts  ^ — all  specifically  named  in  Article  III.    They  sit 


^As  respects  admiralty,  Chief  Justice  Marshall  said  in  Amerie&n 
IftM,  Co.  V.  Canter,  1  Pet.  511,  545: 

''If  we  have  recourse  to  that  pure  fountain  from  which  all  the 
junsdjction  of  the  Federal  Courts  is  derivedj  we  find  hinguage 
fmployed  which  cannot  well  be  misunderstood.  The  ConstituUon 
declares,  that  *tbe  judicial  power  shall  extend  to  all  cases  in  law  and 
equity,  arising  under  this  Constitution,  the  laws  of  the  United  Stat^, 
and  treaties  made,  or  which  shall  be  mode,  under  their  authority;  to 
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to  determine  "cases"  or  "controversies."  But  Article  I 
courts  have  no  such  restrictions.  They  need  not  be  con- 
fined to  "cases"  or  "controversies"  but  can  dispense  legis- 
lative largesse.  See  United  States  v.  Tillamooks,  329 
U.  S.  40;  341  U.  S.  48.  Their  decisions  may  affect  vital 
interests;  yet  like  legislative  bodies,  zoning  commissions, 
and  other  administrative  bodies  they  need  not  observe 
the  same  standards  of  due  process  required  in  trials  of 
Article  III  "cases"  or  "controversies."  See  Bi-Metallic 
Co.  V.  Colorado,  239  U.  S.  441.  That  is  what  Chief  Justice 
Marshall  meant  when  he  said  in  American  Ins.  Co.  v. 
Canter,  1  Pet.  511,  546-546,  that  an  Article  I  court  (in 
that  case  a  territorial  court)  could  make  its  adjudications 
without  regard  to  the  limitations  of  Article  III.  On  the 
other  hand,  as  the  Court  in  O'Donoghue  v.  United  States, 
supra,  at  546,  observed.  Article  III  courts  could  not  be 
endowed  with  the  administrative  and  legislative  powers 
(or  with  the  power  to  render  advisory  opinions)  which 
Article  I  tribunals  or  agencies  exercise. 

In  other  words,  the  question,  apart  from  the  constitu- 
tional guarantee  of  tenure  and  the  provision  against 
diminution  of  salary,  concerns  the  functions  of  the  par- 
ticular tribunal.  Article  III  courts  have  prescribed  for 
them  constitutional  standards  some  of  which  are  in  the 
Bill  of  Rights,  while  some  (as  for  example  those  concern- 
ing bills  of  attainder  and  ex  post  facto  laws)  are  in  the 
body  of  the  Constitution  itself.  Article  I  courts,  on  the 
other  hand,  are  agencies  of  the  legislative  or  executive 
branch.  Thus  while  Article  III  courts  of  law  must  sit 
with  a  jury  in  suits  where  the  value  in  controversy  exceeds 
$20,  the  Court  of  Claims — an  Article  I  court — is  not  so 
confined  by  the  Seventh  Amendment.    The  claims  which 


all  cases  affecting  ambassadors,  or  other  public  ministers,  and  consuls; 
to  all  cases  of  admiralty  and  maritime  jurisdiction/ 

"The  Constitution  certainly  contemplates  these  as  three  distinct 
classes  of  cases  ....** 
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it  hears  are  claims  with  respect  to  which  the  Gk)vem- 
ment  has  agreed  to  be  sued.  As  the  Court  said  in 
McElrath  v.  United  States,  102  U.  S.  426,  440,  since  the 
jurisdiction  of  the  Court  of  Claims  is  permissive  only, 
Congress  can  prescribe  the  rules  and  the  procedures  to  be 
followed  in  pursuing  claims  against  the  Government. 
Likewise,  the  Court  of  Customs  Appeals  hears  appeals 
that  "include  nothing  which  inherently  or  necessarily 
requires  judicial  determination,  but  only  matters  the 
determination  of  which  may  be,  and  at  times  has  been, 
conmiitted  exclusively  to  executive  oflScers."  Ex  parte 
Bakelite  Corp.,  supra,  at  458. 

The  judicial  functions  exercised  by  Article  III  courts 
cannot  be  performed  by  Congress  nor  delegated  to 
agencies  under  its  supervision  and  control.*    The  bill  of 

^  The  limitations  on  Article  III  courts  that  distinguish  them  from 
Article  I  courts  were  stated  by  Chief  Justice  Vinson  in  National  Insur- 
ance Co,  V.  Tidewater  Co,,  337  U.  S.  682,  629-630,  in  words  that  have, 
I  think,  general  acceptance,  though  on  the  precise  issue  he  wrote  in 
dissent: 

"In  KeUer  v.  Potomac  Electric  Co.,  261  U.  S.  428  (1923),  where 
this  Court  had  before  it  an  Act  under  which  the  courts  of  the  Dis- 
trict of  Columbia  were  given  revisory  power  over  rates  set  by  the 
Public  Utilities  Commission  of  the  District,  the  appellee  sought  to 
sustain  the  appellate  jurisdiction  given  this  Court  by  the  Act  on  the 
basis  that  'Although  Art.  Ill  of  the  Constitution  limits  the  jurisdic- 
tion of  the  federal  courts,  this  limitation  is  subject  to  the  power  of 
Congress  to  enlarge  the  jurisdiction,  where  such  enlargement  may 
reasonably  be  required  to  enable  Congress  to  exercise  the  express 
powers  conferred  upon  it  by  the  Constitution/  261  U.  S.  at  435. 
There,  as  here,  the  power  relied  upon  was  that  given  Congress  to 
exercise  exclusive  jurisdiction  over  the  District  of  Columbia,  and  to 
make  all  laws  necessary  and  proper  to  carry  such  powers  into  effect. 
But  this  Court  clearly  and  unequivocally  rejected  the  contention  that 
Congress  could  thus  extend  the  jurisdiction  of  constitutional  courts, 
citing  the  note  to  Haybum's  Case,  2  Dall.  409,  410  (1792) ;  United 
States  V.  Ferreira,  13  How.  40,  note,  p.  52  (1851),  and  Gordon  v. 
United  States,  117  U.  S.  697  (1864).    These  and  other  decisions  of 
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attainder  is  banned  by  Art.  I,  §  9.  If  there  is  to  be  pun- 
ishment, courts  (in  the  constitutional  sense)  must  admin- 
ister it.  As  we  stated  in  United  States  v.  Lovett,  328 
U.  S.  303,  317: 

"Those  who  wrote  our  Constitution  well  knew  the 
danger  inherent  in  special  legislative  acts  which  take 
away  the  life,  liberty,  or  property  of  particular  named 
persons  because  the  legislature  thinks  them  guilty  of 
conduct  which  deserves  punishment.  They  intended 
to  safeguard  the  people  of  this  country  from  punish- 
ment without  trial  by  duly  constituted  courts." 

Moreover,  when  an  Article  III  court  of  law  acts,  there 
is  a  precise  procedure  that  must  be  followed: 

"An  accused  in  court  must  be  tried  by  an  impartial 
jury,  has  a  right  to  be  represented  by  counsel,  he 
must  be  clearly  informed  of  the  charge  against  him, 
the  law  which  he  is  charged  with  violating  must  have 
been  passed  before  he  committed  the  act  charged,  he 
must  be  confronted  by  the  witnesses  against  him,  he 
must  not  be  compelled  to  incriminate  himself,  he  can- 
not twice  be  put  in  jeopardy  for  the  same  offense, 
and  even  after  conviction  no  cruel  and  unusual 
punishment  can  be  inflicted  upon  him."   Id.,  317-318. 


this  Court  clearly  condition  the  power  of  a  constitutional  court  to 
take  cognizance  of  any  cause  upon  the  existence  of  a  suit  instituted 
according  to  the  regular  course  of  judicial  procedure,  Marbury  v. 
Madison,  1  Cranch  137  (1803),  the  power  to  pronounce  a  judgment 
and  carry  it  into  eflfect  between  persons  and  parties  who  bring  a  case 
before  it  for  decision,  Muskrat  v.  United  States,  219  U.  S.  346  (1911) ; 
Gordon  v.  United  States,  supra,  the  absence  of  revisory  or  appellate 
power  in  any  other  branch  of  Government,  Haybum's  Case,  supra; 
United  States  v.  Ferreira,  supra,  and  the  absence  of  administrative 
or  legislative  issues  or  controversies,  Keller  v.  Potomac  Electric  Co., 
supra;  Postum  Cereal  Co,  v.  California  Fig  Nut  Co.,  272  U.  S.  693 
(1927)." 

663026  0-62-42 
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On  the  civO  side  there  is  not  only  the  right  to  trial  by 
jury  in  suits  at  common  law  where  the  value  in  contro- 
versy exceeds  $20  but  there  is  also  the  mandate  of  the 
Seventh  Amendment  directing  that  ^'no  fact  tried  by  a 
jury,  shall  be  otherwise  re-examined  in  any  Court  of  the 
United  States,  than  according  to  the  rules  of  the  common 
law,'* 

Neither  of  these  limitations  is  germane  to  litigation  in 
the  Court  of  Claims  or  in  the  Court  of  Customs  and 
Patent  Appeals.  Those  courts,  moreover,  exercise  no 
criminal  jurisdiction,  no  admiralty  jurisdiction,  no  equity 
jurisdiction. 

As  noted,  the  advisory  opinion  is  beyond  the  capacity 
of  Article  III  courts  to  render,  Muskrat  v<  United  Staie$t 
219  U.  S.  346.  Yet  it  is  part  and  parcel  of  the  function  of 
legislative  tribunals*^ 

Thus  I  cannot  say,  as  some  do,  that  the  distinction 
between  the  two  kinds  of  courts  is  a  ''matter  of  lan- 
guage.^' *  The  majority  over  and  again  emphasizes  the 
declaration  by  Congress  that  each  of  the  courts  in  ques- 
tion is  an  Article  HI  court.  It  seems  that  the  majority 
tries  to  gain  momentum  for  its  decision  from  those 
congressional  declarations.  This  Court,  however,  is  the 
expositor  of  the  meaning  of  the  Constitution,  as  Marbury 
v,  Madison,  1  Cranch  137,  held;  and  a  congressional 
enactment  in  the  field  of  Article  III  is  entitled  to  no 
greater  weight  than  in  other  areas.  The  declarations  by 
Congress  that  these  legislative  tribunals  are  Article  TH 


^See  28  U,  S.  C.  §  1492,  giving  the  Court  of  Ciaims  powr  "to 
report  to  either  House  of  Congress  on  any  bill  referred  to  the  cmirt 
by  such  House/'  And  see  2S  U.  8.  C.  §§2509,  2510.  28  U.  S.  C. 
§  1542  gave  the  Court  of  Customs  and  Patent  Appeals  a  kind  of 
administrative  review  over  certain  decisions  of  the  patent  offire.  Ami 
see  note  2,  mpra. 

*  See  H.  R.  Rep.  No.  2348,  B4th  Cong..  2d  Sess.,  p,  3, 
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courts  ®  would  be  determinative  only  if  Congress  had  the 
power  to  modify  or  alter  the-  concepts  that  radiate 
throughout  Article  III  and  throughout  those  provisions 
of  the  Bill  of  Rights  that  specify  how  the  judicial  power 
granted  by  Article  III  shall  be  exercised. 

An  appointment  is  made  by  the  President  and  con- 
firmed by  the  Senate  in  light  of  the  duties  of  the  par- 
ticular office.  Men  eminently  qualified  to  sit  on  Article  I 
tribunals  or  agencies  are  not  picked  or  confirmed  in 
light  of  their  qualifications  to  preside  at  jury  trials  or  to 
process  on  appeal  the  myriad  of  constitutional  and  pro- 
cedural problems  involved  in  Article  III  "cases"  or  "con- 
troversies." A  President  who  sent  a  name  to  the  Senate 
for  the  Interstate  Commerce  Commission  or  Federal 
Trade  Commission  might  never  dream  of  entrusting  the 
nominee  with  the  powers  of  an  Article  III  judge.  The 
tasks  are  so  different,  the  responsibilities  and  the  qualifica- 
tions so  diverse  that  it  is  difficult  for  one  who  knows  the 
federal  system  to  see  how  in  the  world  of  practical  affairs 
these  offices  are  interchangeable. 

In  the  Senate  debate  on  the  Court  of  Customs  Appeals, 
Senator  Cummins  stated  that  the  judges  who  were  to  man 
it  were  to  become  tariff  "experts"  whose  judicial  business 
would  be  "confined  to  the  matter  of  the  duties  on  im- 
ports." 44  Cong.  Rec.  4185.  Senator  McCumber,  who 
spoke  for  the  Committee,  emphasized  the  technical  nature 
of  the  work  of  those  judges  and  the  unique  specialization 
of  their  work. 

"The  law  governing  the  development  of  the  human 
intellect  is  such  that  constant  study  of  a  particular 
question  necessarily  broadens  and  expands  and  inten- 
sifies and  deepens  the  mind  on  that  particular  sub- 

»  See  Act  of  July  25,  1953,  67  Stat.  226  (Court  of  Claims) ;  Act  of 
July  14,  1956,  70  Stat.  532  (Customs  Court) ;  Act  of  August  25, 1958, 
72  Stat.  848  (Court  of  Customs  and  Patent  Appeals). 
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ject.  Any  man  who  has  gone  over  even  the  cotton 
schedule  will  understand  how  delicate  questions  will 
arise;  how  complex  those  questions  must  necessarily 
be,  and  how  necessary  it  will  be  to  have  judges  who 
will  possess  technical  knowledge  upon  that  subject; 
and  a  technical  knowledge  can  only  be  obtained  l^ 
a  constant  daily  study  of  those  questions.  For  that 
second  reason  it  was  thought  best  to  have  a  court 
whose  whole  attention,  whose  whole  life  work,  should 
be  given  to  that  particular  subject."    Id.,  at  4199. 

Gould  there  be  any  doubt  that  the  late  John  J.  Park^, 
rejected  by  the  Senate  for  this  Court,  would  have  been 
confirmed  for  one  of  these  Article  I  courts? 

It  is  said  that  Congress  could  separate  law  and  equity 
and  create  federal  judges  who,  though  Article  III  judges, 
sit  entirely  on  the  equity  side.  If  Congress  can  do  that, 
it  is  said  that  Congress  can  divide  up  all  judicial  power 
as  it  chooses  and  by  making  tenure  permanent  allow 
judges  to  be  assigned  from  an  Article  I  to  an  Article  m 
court.  The  fact  that  Article  III  judicial  power  may  be 
so  divided  as  to  produce  judges  with  no  experience  in  the 
trial  of  jury  cases  or  in  the  review  of  them  on  appeal  is  no 
excuse  for  allowing  legislative  judges  to  be  imported  into 
the  important  fields  that  Article  III  preserves  and  that 
are  partly  safeguarded  by  the  Bill  of  Rights  and  partly 
represented  by  ancient  admiralty  practice"  and  equity 
procedures.  Federal  judges  named  to  Article  III  courte 
are  picked  in  light  of  the  functions  entrusted  to  them.  No 
one  knows  whether  a  President  would  have  appointed  to 
an  Article  III  court  a  man  he  named  to  an  Article  I  court. 

My  view  is  that  we  subtly  undermine  the  constitutional 
system  when  we  treat  federal  judges  as  fungible.  If 
members  of  the  Court  of  Claims  and  of  the  Court  of  Cus- 


i«See  The  Lottawanm,  21  WaU.  558,  575;  The  Osceola,  189  U.  S. 
158. 
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toms  and  Patent  Appeals  can  sit  on  life-and-death  cases 
in  Article  III  courts,  so  can  a  member  of  any  administra- 
tive agency  who  has  a  statutory  tenure  that  future  judges 
sitting  on  this  Court  by  some  mysterious  manner  may 
change  to  constitutional  tenure.  With  all  deference, 
this  seems  to  me  to  be  a  light-hearted  treatment  of 
Article  III  functions.^^  Men  of  highest  quality  chosen  as 
Article  I  judges  might  never  pass  muster  for  Article  III 
courts  when  tested  by  their  record  of  tolerance  for  minori- 


**  The  Court  does  great  mischief  in  today's  opinions.  The  opinion 
of  my  Brother  Harlan  stirs  a  host  of  problems  that  need  not  be 
opened.    What  is  done  wiU,  I  fear,  plague  us  for  years. 

First,  that  opinion  cites  with  approval  Ex  parte  McCardUy  7  Wall. 
506,  in  which  Congress  withdrew  jurisdiction  of  this  Court  to  review 
a  habeas  corpus  case  that  was  sub  judice,  and  then  apparently  draws 
a  distinction  between  that  case  and  United  States  v.  Klein,  13  Wall. 
128,  where  such  withdrawal  was  not  permitted  in  a  property  claim. 
There  is  a  serious  question  whether  the  McCardle  case  could  com- 
mand a  majority  view  today.  Certainly  the  distinction  between 
hberty  and  property  (which  emanates  from  this  portion  of  my 
Brother  Harlan's  opinion)  has  no  vitality  even  in  terms  of  the  Due 
Process  Clause. 

Second,  Postum  Cereal  Co,  v.  California  Fig  Nut  Co.,  272  U.  S.  693, 
is  apparently  overruled.  Why  this  is  done  is  not  apparent.  That 
case  ruled  on  the  question  whether  a  ruling  on  a  Patent  Office  deter- 
mination was  "judicial."  Whether  it  was  or  not  is  immaterial 
because,  as  already  noted.  Article  I  courts,  like  Article  HI  courts, 
exercise  "judicial"  power.  The  only  relevant  question  here  Is  whether 
a  court  that  need  not  follow  Article  HI  procedures  is  nonetheless  an 
Article  III  court. 

Third,  it  is  implied  that  Congress  could  vest  the  lower  federal 
courts  with  the  power  to  render  advisory  opinions.  The  character 
of  the  District  Court  in  the  District  of  Columbia  has  been  diflfer- 
entiated  from  the  other  District  Courts  by  O'Donoghue  v.  United 
States,  supra,  in  that  the  former  is,  in  part,  an  agency  of  Congress 
to  perform  Article  I  powers.  How  Congress  could  transform  regular 
Article  III  courts  into  Article  I  courts  is  a  mystery.  Certainly 
we  should  not  decide  such  an  important  issue  so  casually  and  so 
unnecessarily. 
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ties  and  for  their  respect  of  the  Bill  of  Rights — ^neither 
of  which  is  as  crucial  to  the  performance  of  the  duties  of 
those  who  sit  in  Article  I  courts  as  it  is  to  the  duties 
of  Article  III  judges. 

In  sum,  judges  who  do  not  perform  Article  III  func- 
tions, who  do  not  enjoy  constitutional  tenure  and  whose 
salaries  are  not  constitutionally  protected  against  diminu- 
tion during  their  term  of  office  cannot  be  Article  III 
judges. 

Judges  who  perform  "judicial"  functions  on  Article  I 
courts  do  not  adjudicate  "cases"  or  "controversies"  in  the 
sense  of  Article  III.  They  are  not  bound  by  the  require- 
ments of  the  Seventh  Amendment  concerning  trial  by 
jury. 

Judges  who  sit  on  Article  I  courts  are  chosen  for  admin- 
istrative or  allied  skills,  not  for  their  qualifications  to  sit 
in  cases  involving  the  vast  interests  of  life,  liberty,  or 
property  for  whose  protection  the  Bill  of  Rights  and  the 
other  guarantees  in  the  main  body  of  the  Constitution, 
including  the  ban  on  bills  of  attainder  and  ex  post  facto 
laws,  were  designed.  Judges  who  might  be  confirmed  for 
an  Article  I  court  might  never  pass  muster  for  the  onerous 
and  life-or-death  duties  of  Article  III  judges. 

For  these  reasons  I  would  reverse  the  judgments  below. 
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CENTRAL  RAILROAD  COMPANY  OF 
PENNSYLVANIA  v.  PENNSYLVANIA. 

APPEAL  FROM  THE  SUPREME  COURT  OF  PENNSYLVANIA. 

No.  400.    Argued  March  20,  1962.— Decided  June  25,  1962. 

Appellant  is  a  Pennsylvania  corporation  authorized  to  operate  a  rail- 
road only  within  Pennsylvania  and  having  no  tracks  outside  of 
Pennsylvania.  It  owned  freight  cars  which  were  used  in  ordinary 
transport  operations  in  three  ways:  (1)  By  appellant  on  its  own 
tracks  in  Pennsylvania;  (2)  by  a  New  Jersey  railroad  on  fixed 
routes  and  regular  schedules  over  that  railroad's  tracks  in  New 
Jersey;  and  (3)  by  many  other  railroads  on  their  own  lines  in 
various  parts  of  the  country.  Pennsylvania  levied  an  annual  prop- 
erty tax  on  the  total  value  of  all  freight  cars  owned  by  appellant; 
and  appellant  challenged  its  right  to  do  so  under  the  Commerce 
Clause  and  the  Due  Process  and  Equal  Protection  Clauses  of  the 
Fourteenth  Amendment.    Held: 

1.  Appellant  could  not  avoid  imposition  of  Pennsylvania's  tax 
on  the  full  value  of  its  freight  cars  merely  by  proving  that  some 
determinable  fraction  of  them  were  absent  from  the  State  for  part 
of  the  tax  year.  It  must  sustain  the  burden  of  proving  that  some 
determinable  portion  of  them  may  be  similarly  taxed  in  another 
State.    Pp.  611-613. 

2.  Appellant's  freight  cars  that  had  been  run  habitually  on  fixed 
routes  and  regular  schedules  oyer  the  lines  of  the  New  Jersey  rail- 
road in  New  Jersey  were  subject  to  the  imposition  of  an  appor- 
tioned ad  valorem  tax  by  the  State  of  New  Jersey;  and, 
consequently,  the  daily  average  of  appellant's  freight  cars  located 
on  the  New  Jersey  railroad's  lines  during  the  tax  year  could  not 
constitutionally  be  included  in  the  computation  of  this  Pennsylvania 
tax.    Pp.  613-614. 

3.  On  the  record  in  this  case,  Pennsylvania  could  constitutionally 
tax,  at  full  value,  the  remainder  of  appellant's  fleet  of  freight  cars, 
including  those  used  by  other  railroads  in  other  States,  since  appel- 
lant has  failed  to  sustain  its  burden  of  proving  that  a  tax  situs  had 
been  established  elsewhere  with  respect  to  such  cars.    Pp.  614-617. 

4.  For  the  purposes  of  this  tax,  Pennsylvania  could  differentiate 
between  railroads  having  tracks  which  lay  only  within  its  borders 
and  those  whose  tracks  were  located  both  within  and  without  the 
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State,  since  such  a  classification  would  be  reasonable  and  would 
not   violate   the   Equal   Protection   Clause   of  the   Fourteenth 
Amendment.    Pp.  617-618. 
403  Pa.  419, 160  A.  2d  878,  affirmed  in  part  and  reversed  in  part. 

Roy  J.  Keefer  argued  the  cause  and  filed  briefs  for 
appellant. 

Oeorge  W.  Keitel,  Deputy  Attorney  General  of  Penn- 
sylvania, argued  the  cause  for  appellee.  With  him  on  the 
briefs  was  Datnd  Stahl,  Attorney  General. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  Court. 

In  this  case  we  must  decide  whether  the  Gonmionwealih 
of  Pennsylvania  may,  consistently  with  the  Conmieroe 
Clause  and  the  Due  Process  and  Equal  Protection  Clauses 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  impose  an  annual  property  tax  on  the 
total  value  of  freight  cars  owned  by  the  appellant,  a 
Pennsylvania  corporation,  despite  the  fact  tliat  a  con- 
siderable number  of  such  cars  spend  a  substantial  portion 
of  the  tax  year  on  the  lines  of  other  railroads  located 
outside  the  State.  The  Supreme  Court  of  Pennsylvania 
upheld  the  application  of  the  State's  Capital  Stock  Tax, 
Purdon's  Pa.  Stat.  Ann.,  1949,  Tit.  72,  §§  1871,  1901,  to 
the  full  value  of  all  appellant's  freight  cars.^    403  Pa. 


^  The  tax  imposed  by  the  state  statute  is  denominated  a  "capital 
stock  tax,"  but  it  has  been  construed  by  the  Pennsylvania  courts  as 
being  the  equivalent  of  a  property  tax.  Pennsylvania  v.  Standard 
Oil  Co.,  101  Pa.  119,  145;  Pennsylvania  v.  Union  Shipbuilding  Co,, 
271  Pa.  403,  114  A.  257.  Property  employed  by  a  corporation  in  its 
operations  in  another  State  and  permanently  located  there  is  not 
subject  to  this  tax.  Pennsylvania  v.  American  Dredging  Co.,  122 
Pa.  386,  15  A.  443.  The  value  of  the  capital  stock  subjected  to 
the  tax  is  determined  by  multiplying  the  total  value  of  the  capital 
stock,  as  measured  by  the  worth  of  all  the  corporation's  real 
and  personal  property,  by  the  ratio  that  the  value  of  such  non- 
exempt  property  within  Pennsylvania  (including  that  temporarily 
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419,  169  A.  2d  878.  We  postponed  consideration  of  the 
question  of  jurisdiction  to  the  hearing  on  the  merits,  368 
U.  S.  912,  and  now  find  that  the  appeal  is  appropriately 
before  us  under  28  U.  S.  C.  §  1257  (2).  E.  g.,  Standard 
Oil  Co.  V.  Peck,  342  U.  S.  382. 

We  take  the  facts  pertinent  to  decision  from  a  stipu- 
lation submitted  by  the  parties  to  the  trial  court.  The 
appellant  is  a  Pennsylvania  corporation  authorized  to 
operate  a  railroad  only  within  the  State.  It  has  not  been 
licensed  to  do  business  elsewhere.  The  company's  track 
runs  from  the  anthracite  coal  region  in  Pennsylvania  to 
the  Pennsylvania-New  Jersey  border,  at  Easton,  where 
it  connects  with  the  lines  of  the  Central  Railroad  Com- 
pany of  New  Jersey  (hereinafter  CNJ),  a  New  Jersey 
corporation  which  owns  all  the  outstanding  shares  of 
appellant's  stock. 

In  1951,  the  year  for  which  the  tax  was  assessed,  the 
appellant  owned  3,074  freight  cars  which  were  put  to  use 
in  ordinary  transport  operations  in  three  ways:  (1)  by 
the  appellant  on  its  own  tracks;  (2)  by  CNJ  on  that  com- 
pany's tracks  in  New  Jersey;  (3)  by  other  unaffiliated 
railroads  on  their  own  lines  in  various  parts  of  the  coun- 
try. CNJ's  use  of  appellant's  cars  was  pursuant  to  oper- 
ating agreements  under  which  CNJ  was  obliged  to  pay 
a  daily  rental  equal  to  the  then-effective  rate  prescribed 
by  the  Association  of  American  Railroads.  In  order  to 
facilitate  interstate  transportation  by  the  interchange  of 
equipment  among  carriers,  as  prescribed  by  49  U.  S.  C. 
§  1,  pars.  (4),  (10),  (12),  the  members  of  the  Association, 


outside  the  State)  bears  to  the  value  of  the  corporation's  property 
ever\w'here.  Purdon's  Pa.  Stat.  Ann.,  1949,  Tit.  72,  §  1896;  Penn- 
sylvania V.  Delaware,  L.  A  W.  R.  Co.,  145  Pa.  96,  22  A.  157. 
With  reference  to  this  precise  taxing  measure,  this  Court  has  said  in 
the  past  that  it,  in  practical  effect,  amounts  to  "a  tax  upon  the  specific 
property  which  gives  the  added  value  to  the  capital  stock."  Dela- 
ware, L.  <fc  W.  R.  Co.  V.  Pennsylvania,  198  U.  S.  341,  357. 
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including  the  appellant,  had  entered  into  a  separate  "Car 
Service  and  Per  Diem  Agreement*'  under  which  each  sub- 
scriber was  authorized  to  use  on  its  own  lines  the  available 
freight  cars  of  other  subscribers  at  the  established  per 
diem  rental.  Consequently,  during  1951  many  of  the 
appellant*s  freight  cars  were  also  used  by  other  railroads 
on  lines  outside  Pennsylvania- 
Appellant  contended  in  the  state  courts,  as  it  does  here, 
that  in  computing  its  Pennsylvania  capital  stock  tax; 
which  is  measured  by  the  value  of  such  property  as  is 
not  exempt  from  taxation  (note  1,  mipra)^  it  was  consti- 
tutionally entitled  to  deduct  from  the  value  of  its  taxable 
assets  a  proportional  share  reflecting  the  time  spent  by  its 
freight  cars  outside  Pennsylvania.  In  support  of  this 
claim  appellant  offered  a  statistical  summary  of  the  use 
of  its  freight  cars  during  1951,  seeking  to  prove  that  a 
daily  average  of  more  than  1,659  of  its  3,074  cars  were 
located  on  the  lines  of  railroads  (including  CNJ)  which 
owned  no  track  in  Pennsylvania,* 

It  also  claimed  that  a  daily  average  of  approximately 
1,056  other  cars  had  been  used  by  railroads  having  linen 
both  within  and  without  Pennsylvania.  As  to  such  cars^ 
appellant  sought  to  allocate  to  Pennsylvania  only  such 
portions  of  their  value  as  the  combined  ratio  of  road  miles 
of  each  user- railroad's  tracks  within  Pennsylvania  bore  to 
its  total  road  mileage  throughout  the  United  States,* 


2  If  appeilant^s  entire  fleet  of  cars  (3,074)  is  multiplied  by  the 
number  of  days  in  the  year  1951  (365),  the  total  number  of  "cat 
days"  comes  to  1^122,010.  Appellant's  schedules  show  that  605,678 
**car  days^*  were  spent  on  railroads  which  owned  no  track  in  Peaa* 
^Ivania.  If  this  latter  number  is  divided  by  365,  the  quotient  (1,659) 
represents  the  average  number  of  cars  located  on  such  nulnmds  on 
any  one  day  during  196L 

^  For  example,  appellant  computes  91,899  "ear  days"  as  havinf 
been  spent  on  the  Unes  of  the  New  York  Central  Railroad.  Since 
7*36%  of  that  railroad's  track  mileage  is  within  Pennsylvania,  appd-^ 
lant  allocates  6,764  **ear  days,"  a  proportional  share,  to  Pennsylvanta. 
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These  claims  were  disallowed  by  the  Pennsylvania 
Board  of  Finance  and  Revenue,  by  the  Court  of  Common 
Pleas  of  Dauphin  County,  and  by  the  Supreme  Court  of 
Pennsylvania.*  The  state  courts  relied  primarily  on  this 
Court's  decision  in  New  York  Central  R.  Co.  v.  Miller, 
202  U.  S.  584,  which  upheld  the  constitutionality  of  a 
domiciliary  State's  ad  valorem  property  tax  levied  upon 
the  full  value  of  a  railroad's  rolling  stock,  albeit  "some 
considerable  proportion  of  the  [railroad's]  .  .  .  cars 
always  .  .  .  [was]  absent  from  the  State."    Id.,  at  595. 


Since  Miller  this  Court  has  decided  numerous  cases 
touching  on  the  intricate  problems  of  accommodating, 
under  the  Due  Process  and  Commerce  Clauses,  the  taxing 
powers  of  domiciliary  and  other  States  with  respect  to  the 
instrumentalities  of  interstate  commerce.*^  None  of  these 
decisions  has  weakened  the  pivotal  holding  in  Miller — 
that  a  railroad  or  other  taxpayer  owning  rolling  stock  can- 
not avoid  the  imposition  of  its  domicile's  property  tax  on 
the  full  value  of  its  assets  merely  by  proving  that  some 
determinable  fraction  of  its  property  was  absent  from 
the  State  for  part  of  the  tax  year.  This  Court  has  con- 
sistently held  that  the  State  of  domicile  retains  jurisdic- 


*  The  Supreme  Court  of  Pennsylvania  did  find,  however,  that  cer- 
tain diesel  locomotives  which  had  been  leased  to  CNJ  by  the  appellant 
and  which  traveled  along  fixed  routes  and  schedules  had  acquired  a 
tax  situs  in  New  Jersey  and  could  not  be  taxed  at  their  full  value  by 
Pennsylvania.  The  State  has  not  sought  review  of  this  part  of  that 
decision. 

^E,  g.,  Southern  Pac.  Co,  v.  Kentucky,  222  U.  S.  63;  Johnson  Oil 
Refining  Co.  v.  Oklahoma,  290  U.  S.  158;  Northwest  Airlines,  Inc.j  v. 
Minnesota,  322  U.  S.  292;  Ott  v.  Mississippi  Valley  Barge  Line  Co., 
336  U.  S.  169;  Standard  OU  Co.  v.  Peck,  342  U.  S.  382;  Braniff  Air- 
ways, Inc.,  V.  Nebraska  State  Board  of  Equalization,  347  U.  S.  590. 
See  generally  Developments,  75  Harv.  L.  Rev.  953,  979-987. 
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tion  to  tax  tangible  personal  property  which  has  "not 
acquired  an  actual  situs  elsewhere."  Johnson  Oil  Refin^ 
ing  Co.  v.  Oklahoma,  290  U.  S.  158, 161. 

This  is  because  a  State  casts  no  forbidden  burden  upon 
interstate  commerce  by  subjecting  its  own  corporations, 
though  they  be  engaged  in  interstate  transport,  to  non- 
discriminatory property  taxes.  It  is  only  "multiple  tax- 
ation of  interstate  operations,"  Standard  Oil  Co.  v.  Peck, 
342  U.  S.  382,  385,  that  offends  the  Commerce  Clause. 
And  obviously  multiple  taxation  is  possible  only  if  there 
exists  some  jurisdiction,  in  addition  to  the  domicile  of 
the  taxpayer,  which  may  constitutionally  impose  an  ad 
valorem  tax. 

Nor  does  the  Due  Process  Clause  confine  the  domi- 
ciliary State's  taxing  power  to  such  proportion  of  the 
value  of  the  property  being  taxed  as  is  equal  to  the  frac- 
tion of  the  tax  year  which  the  property  spends  within  the 
State's  borders.  Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194,  held  only  that  the  Due  Process 
Clause  prohibited  ad  valorem  taxation  by  the  owner's 
domicile  of  tangible  personal  property  permanently 
located  in  some  other  State.  Northwest  Airlines,  Inc.,  v. 
Minnesota,  322  U.  S.  292,  reaffirmed  the  principle  estab- 
lished by  earlier  cases  that  tangible  property  for  which  no 
tax  situs  has  been  established  elsewhere  may  be  taxed  to  its 
full  value  by  the  owner's  domicile.  See  New  York  Central 
R,  Co,  V.  Miller,  supra;  Southern  Pacific  Co.  v.  Kentucky, 
222  U.  S.  63,  69;  Johnson  Oil  Refining  Co.  v.  Oklahoma, 
supra.  If  such  property  has  had  insufficient  contact  with 
States  other  than  the  owner's  domicile  to  render  any  one 
of  these  jurisdictions  a  "tax  situs,"  it  is  surely  appropriate 
to  presume  that  the  domicile  is  the  only  State  aflfording 
the  "opportunities,  benefits,  or  protection"  which  due 
process  demands  as  a  prerequisite  for  taxation.  See  Ott 
V.  Mississippi  Valley  Barge  Line  Co.,  336  U.  S.  169,  174. 


CENTRAL  R.  CO.  v.  PENNSYLVANIA.      613 

607  Opinion  of  the  Court. 

Accordingly,  the  burden  is  on  the  taxpayer  who  con- 
tends that  some  portion  of  its  total  assets  are  beyond 
the  reach  of  the  taxing  power  of  its  domicile  to  prove  that 
the  same  property  may  be  similarly  taxed  in  another 
jurisdiction.  Cf.  Dixie  Ohio  Express  Co.  v.  State  Revenue 
Comm'n,  306  U.  S.  72. 

The  controlling  question  here  is,  therefore,  the  same 
as  it  was  in  Standard  Oil  Co.  v.  Peck,  342  U.  S.  382,  where 
the  decision  whether  a  state  property  tax  might  constitu- 
tionally be  imposed  on  the  full  value  of  a  domiciliary's 
moving  assets  turned  on  whether  "  'a  defined  part  of  the 
domiciliary  corpus' " — there  consisting  of  boats  and 
barges  traveling  along  inland  waters — "could  be  taxed  by 
the  several  states  on  an  apportionment  basis."  342  U.  S., 
at  384. 

Since  the  burden  of  proving  an  exemption  is  on  the  tax- 
payer who  claims  it,  we  must  consider  whether  the  stip- 
ulated facts  show  that  some  determinable  portion  of  the 
value  of  the  appellant's  freight  cars  had  acquired  a  tax 
situs  in  a  jurisdiction  other  than  Pennsylvania. 

II. 

With  respect  to  the  freight  cars  that  had  been  used  on 
the  lines  of  CNJ  during  the  taxable  year,  the  stipulation 
establishes  that  they  "were  run  on  fixed  routes  and  regu- 
lar schedules  .  .  .  over  the  lines  of  CNJ  ...  in  New 
Jersey."  Their  habitual  employment  within  the  juris- 
diction in  this  manner  would  assuredly  support  New 
Jersey's  imposition  of  an  apportioned  ad  valorem  tax  on 
the  value  of  the  appellant's  fleet  of  freight  cars.  Marye 
V.  Baltimore  &  Ohio  R.  Co.,  127  U.  S.  117, 123-124;  PulU 
man's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  23; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  177  U.  S.  149; 
Johnson  Oil  Refining  Co.  v.  Oklahoma,  290  U.  S.  158, 162- 
163 ;  cf .  Ott  V.  Mississippi  Valley  Barge  Line  Co.,  336  U.  S. 
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169 ;  Braniff  Airways,  Inc.,  v.  Nebraska  Board  of  Equali- 
zation, 347  U*  S.  590,  601.  Consequently,  the  daily  aver- 
age of  freight  cars  located  on  the  CNJ  lines  in  the  1951 
tax  year,  158  in  number,  could  not  constitutionally  be 
included  in  the  computation  of  this  Pennsylvania  tax.  In 
this  respect,  ttie  Pennsylvania  Supreme  Court's  decision 
(which  is  difficult  to  reconcile  with  its  holding  as  to  the 
similarly  situated  locomotives,  note  4,  supra)  cannot  be 
accepted* 

lit 

We  conclude,  however,  that  on  the  record  before  us 
Pennsylvania  was  constitutionally  permitted  to  tajc,  at 
full  value,  the  remainder  of  appellant's  fleet  of  freight 
cars,  including  those  used  by  other  railroads  under  the  Car 
Service  and  Per  Diem  Agreement  of  the  Association  of 
American  Railroads.  These  were,  in  the  language  of  the 
stipulation,  ^'regularly,  habitually  and/or  continuously 
employed"  in  this  manner,  but  they  did  not  run  "on  fixed 
routes  and  regular  schedules"  as  did  the  cars  used  by  CNX 

Since  the  domiciliary  State  is  precluded  from  imposing 
an  ad  valorem  tax  on  any  property  to  the  extent  that 
it  could  be  taxed  by  another  State,  not  merely  on  such 
property  as  is  subjected  to  tax  elsewhere,  the  validity  of 
Pennsylvania's  tax  must  be  determined  by  considering 
whether  the  facts  in  the  record  disclose  a  possible  tax  situs 
in  some  other  jurisdiction.  Had  the  record  shown  that 
appellant^s  cars  traveled  through  other  States  along  fixed 
and  regular  routes,  even  if  it  were  silent  with  respect  to 
the  length  of  time  spent  in  each  nondomiciliary  State,  it 
would  doubtless  follow  that  the  States  through  which  the 
regular  traffic  Sowed  could  impose  a  property  tax  measured 
by  some  fair  apportioning  formula.  Cf»  Braniff  Airvmys, 
Inc.j  V.  Nebraska  Board  of  Equalization,  347  U*  S.  590. 
And  this  would  render  unconstitutional  any  domiciliary 
ad  valorem  tax  at  full  value  on  property  that  could  thus  be 
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taxed  elsewhere.  Standard  Oil  Co.  v.  Peck,  supra,  at 
384.« 

Alternatively  a  nondomieiliary  tax  situs  may  be 
acquired  even  if  the  rolling  stock  does  not  follow  pre- 
scribed routes  and  schedules  in  its  course  through  the 
nondomieiliary  State.  In  American  Refrigerator  Tran- 
sit Co.  V.  Hall,  174  U.  S.  70,  this  Court  sustained  the  con- 
stitutionality of  a  Colorado  property  tax  on  a  stipulated 
average  number  of  railroad  cars  that  had  been  located 
within  the  territorial  limits  of  Colorado  during  the  tax 
year,  although  it  was  agreed  by  the  parties  that  the  cars 
"never  were  run  in  said  State  in  fixed  numbers  nor  at 
regular  times,  nor  as  a  regular  part  of  particular  trains." 
Id.,  at  72.  Habitual  employment  within  the  State  of  a 
substantial  number  of  cars,  albeit  on  irregular  routes,  may 
constitute  suflScient  contact  to  establish  a  tax  situs  per- 
mitting taxation  of  the  average  number  of  cars  so  engaged. 

On  the  record  before  us,  however,  we  find  no  evidence, 
except  as  to  the  CNJ  cars,  of  either  regular  routes  through 
particular  nondomieiliary  States  or  habitual  presence, 
though  on  irregular  missions,  in  particular  nondomieiliary 
States.  It  is  not  disputed  that  many  of  the  railroads  listed 
as  owning  no  track  within  Pennsylvania  do  have  lines  in 
more  than  one  State,  but  there  is  no  way  of  knowing 
which,  if  any,  of  these  States  may  have  acquired  taxing 
jurisdiction  over  some  of  appellant's  freight  cars.    And 


"  The  record  in  Standard  Oil  Co.  v.  Peck  discloses  that  the  boats  and 
barges  which  Ohio  sought  to  tax  had  been  traveling  along  three  regu- 
lar routes  on  the  Mississippi  and  Ohio  Rivers:  from  Memphis,  Ten- 
nessee, to  Mt.  Vernon,  Indiana;  from  Memphis,  Tennessee,  to 
Bromley,  Kentucky;  and  from  Baton  Rouge  or  Gibson's  Landing, 
Louisiana,  to  Bromley,  Kentucky.  The  States  in  which  the  vessels 
landed,  as  well  as  those  through  which  they  regularly  traveled,  could 
undoubtedly  have  traced  these  regular  trips  and  levied  appropriately 
apportioned  ad  valorem  taxes. 
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even  with  respect  to  railroads  whose  lines  do  not  extend 
beyond  the  borders  of  a  single  State,  it  cannot  be  deter- 
mined whether  their  use  of  appellant's  cars  was  habitual 
or  merely  sporadic/  It  must  be  obvious  that  the  fraction 
of  a  railroad ^s  lines  located  within  Pennsylvania  is  wholly 
unilluminating  as  to  the  consistency  with  which  that  rajl- 
road  used  appellant's  cars  in  some  other  State. 

In  short,  except  as  to  freight  cars  traveling  on  the  lines 
of  the  CNJ,  this  record  shows  only  that  a  determinable 
number  of  appellant ^s  cars  were  employed  outside  the 
Commonwealth  of  Pennsylvania  during  the  relevant  tax 
year.  But  as  this  leaves  at  large  the  possibility  of  tiieir 
having  a  nondomiciliary  tax  situs  elsewhere,  that  show- 
ing  does  not  suffice  under  our  cases  to  exclude  Pennsyl- 
vania from  taxing  such  cars  to  their  full  value.  Neither 
Union  Refrigerator  Transit  Co.  v,  Kentucky,  supra,  nor 
Standard  OH  Co.  v\  Peck,  supra,  is  properly  read  to 
the  contrary.  In  the  former,  the  case  was  remanded  for 
further  proceedings  ''not  inconsistent''  with  the  Court's 
opinion  that  the  cars  in  question,  **so  far  as  they  were 
[permanently]  located  and  employed  in  other  States/* 
were  not  subject  to  the  taxing  power  of  the  domiciliary 
State.  199  U.  S*,  at  21 L  In  the  latter,  the  existence  of 
a  tax  situs  in  one  or  more  nondomiciliary  States  suffi- 
ciently appeared  from  the  record »  Note  6,  supra.  To 
accept  the  proposition  that  a  mere  general  showing  of 
continuous  use  of  movable  property  outside  the  domi- 
ciliary State  is  sufficient  to  exclude  the  taxing  power  of 


^  The  fact  that  revenues  for  the  use  of  one  or  more  of  appellanlV 
cars  were  accounted  for  by  a  subscriber  to  the  "Car  Service  and  Per 
Diem  Agreement*'  does  not  necessarily  indieate  that  such  emm 
were  ever  used  on  the  lines  of  that  sybseriber.  For  under  the  Agree- 
ment subscribers  were  authorized  to  permit  the  use  of  another  rail- 
road *s  cars  by  nonsubscribers,  though  they  themselves  remained  ibble 
to  the  owner  railroad  for  the  per  diem  rentals  in  r^pect  of  their 
nonaubscriber  uae. 
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that  State  with  respect  to  it,  would  surely  result  in  an 
unsound  rule;  in  instances  where  it  was  ultimately  found 
that  a  tax  situs  existed  in  no  other  State  such  property 
would  escape  this  kind  of  taxation  entirely. 

As  we  have  shown  there  is  nothing  to  the  contrary  in 
Standard  Oil  Co.  v.  Peck.  Note  6,  supra.  And  neither  the 
Braniff  nor  Ott  case  points  to  a  different  conclusion.  In 
Braniff  the  airplanes  held  subject  to  nondomiciliary  taxa- 
tion were  shown  by  the  record  to  have  flown  on  fixed 
and  regular  routes.  347  U.  S.,  at  600-601.  In  Ott  the 
Court  was  careful  to  point  out  that  "the  statute  Vas 
intended  to  cover  and  actually  covers  here,  an  average 
portion  of  property  permanently  within  the  State — ^and 
by  permanently  is  meant  throughout  the  taxing  year.' " 
336  U.  S.,  at  175.  (Emphasis  added.)  In  the  case  before 
us  it  is  impossible  to  tell,  except  as  to  cars  on  the  lines  of 
the  CNJ,  what  the  average  number  of  cars  was  annually 
in  any  given  State. 

IV. 

Finally,  we  think  that  the  appellant's  equal  protection 
argument  is  insubstantial  and  that  it  was  correctly 
rejected  by  the  Pennsylvania  Supreme  Court.  For  pur- 
poses of  this  tax,  Pennsylvania  could  reasonably  differen- 
tiate between  railroads  having  tracks  which  lay  only 
within  its  borders  and  those  whose  tracks  were  located 
both  within  and  without  the  State.  The  various  consid- 
erations that  justify  such  a  classification  from  a  federal 
constitutional  standpoint  need  hardly  be  elaborated.  It 
is  sufficient  to  note  that  the  State  might  reasonably  have 
concluded  that  the  probability  of  a  nondomiciliary  appor- 
tioned ad  valorem  tax  on  a  railroad's  total  assets  is  greater 
if  the  railroad  maintains  tracks  in  another  State  than  if 
it  does  not.  Or  it  might  have  determined  that  the  impo- 
sition of  franchise  or  other  taxes  by  nondomiciliary  States 
in    which    the   railroad   did   business   compelled   some 
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mitigation  of  the  domiciUary's  property  tax  in  order  to 
prevent  an  oppressive  tax  burden.  In  either  event,  the 
possible  basis  for  the  taxing  measurers  classification  would 
be  reasonable  and  could  not  be  held  to  violate  the  Equal 
Protection  Clause.  Cf.  Allied  Stores  of  Ohio,  fncu  v. 
Bowers,  358  U.  S,  522,  526-528;  Stebbim  v.  Rihy,  268 
U.  S.  137,  142;  Kidd  v.  Alabama,  188  U.  S.  730. 

Accordingly,  we  conclude  that  with  respect  to  all  cai*s 
other  than  those  employed  by  CNJ  on  its  lines  in  New 
Jersey  the  appellant  has  failed  to  sustain  its  burden  of 
proving  that  a  tax  situs  had  been  acquired  elsewhere. 
The  exemption  was  properly  disallowed  in  this  regard. 

The  judgment  of  the  Supreme  Court  of  Pennsylvania 
is  vacated  and  the  case  is  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion* 

It  is  80  ordered. 

Mr.  Justice  Frankfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  consideration 
or  decision  of  this  case. 


Mr,  Justice  Black,  concurring. 

In  holding  that  one  State's  property  tax  may  be  invali- 
dated in  part  because  excessive  under  the  Commerce 
Clause  upon  the  showing  of  a  risk  that  some  other  State 
could  impose  a  tax  on  part  of  the  value  of  the  same 
property,  the  Court  is  following  principles  announced 
in  prior  decisions  of  this  Court  from  which  I  dissented/ 
While  my  views  expressed  in  those  cases  remain  un- 

*  See,  e.  g.^  Gmn,  White  <Jt  Fnnce,  inc.,  w  Henneford,  305  U.  S, 
434,  442;  J.  D.  Adavw  Mfg.  Co.  v.  Stores,  304  U.  B.  307,  316.  8m 
also  Northwest  Airlines  v.  Minnesota,  322  U.  S.  292,  301  (coQeuniiig 
opinion). 
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changed,  the  necessity  of  this  Court's  deciding  cases 
requires  me  to  make  decisions  under  the  constitutional 
doctrine  there  declared  so  long  as  the  Court  remains 
committed  to  it.^  Where  a  party  seeks  to  invoke  that 
doctrine,  as  here,  I  wholly  agree  with  the  Court  that  the 
burden  of  showing  that  there  is  a  risk  of  multiple  taxation 
should  rest  upon  the  party  challenging  the  constitution- 
ality of  a  state  tax,  I  also  agree  with  the  Court  that  the 
railroad  in  this  case  has  failed  to  show  a  risk  of  multiple 
taxation  with  reference  to  any  cars  other  than  the  aver- 
age number  that  are  in  New  Jersey  on  any  given  day. 
It  is  for  the  foregoing  reasons  that  I  concur  in  the  Court's 
judgment  and  its  opinion  insofar  as  it  rests  on  the 
Commerce  Clause, 

Since  I  think  partial  invalidation  of  the  tax  as  to  the 
average  number  of  cars  in  New  Jersey  on  any  given  day  in 
the  taxable  year  is  fully  supported  by  the  Commerce 
Clause  as  this  Court  has  interpreted  it,  I  would  have  been 
content  not  to  discuss  the  due  process  question  at  all. 
But  since  the  Court  does  rest  in  part  on  due  process,  I  find 
it  necessary  to  express  my  doubts  about  the  use  of  the  Due 
Process  Clause  to  strike  down  state  tax  laws*  The  modem 
use  of  due  process  to  invalidate  state  taxes  rests  on  two 
doctrines:  (1)  that  a  State  is  without  '^jurisdiction  to 
tax"  property  beyond  its  boundaries,  and  (2)  that  mul- 
tiple taxation  of  the  same  property  by  different  States 
is  prohibited.  Nothing  in  the  language  or  the  history 
of  the  Fourteenth  Amendment,  however,  indicates  any 
intention  to  establish  either  of  these  two  doctrines  con- 
cerning the  power  of  States  to  tax.  In  fact  neither  of 
these  doctrines  originated  in  the  Due  Process  Clause  at  all, 
but  were  first  declared  by  this  Court  long  before  the  Four- 
teenth Amendment  with  its  Due  Process  Clause  was 


^Cf.  Morgan  v.  Virgima,  3^  U,  S.  373,  386  (concurring  opinion). 
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adopted  in  1868/^  And  in  the  first  case  striking  down  a 
state  tax  for  lack  of  jurisdiction  to  tax  after  the  passage 
of  that  Amendment  neither  the  Amendment  nor  its  Due 
Process  Clause  nor  any  other  constitutional  provision  was 
even  mentioned;  the  Court  simply  struck  down  the  state 
tax  saying  that  to  sustain  it  would  be  "giving  effect 
to  the  acts  of  the  legislature  of  Pennsylvania  upon  prop- 
erty and  interests  lying  beyond  her  jurisdiction/' '  These 
cases  and  others  that  followed  for  many  years  after  the 
adoption  of  the  Amendment  rested  either  on  the  Com- 
merce Clause  or  on  no  constitutional  provision  at  all  ■  In 
fact  not  a  single  state  tax  was  struck  down  by  this  Court 
as  a  violation  of  the  Due  Process  Clause  until  1903* — 
35  years  after  the  adoption  of  the  Amendment — and  then 
wholly  without  any  historical  or  other  reasons  to  show* 
why  the  cryptic  words  of  the  Due  Process  Clause  justi- 
fied the  invalidation  of  otherwise  lawful  state  taxes.  Nor 
did  the  Court  reveal  its  reasons  for  giving  due  process 
this  meaning  in  the  next  case*'  Finally,  in  the  third  caae 
applying  the  Due  Process  Clause  to  strike  dow  n  a  state 
tax,  the  Court's  complete  lack  of  explanation  led  Mr, 
Justice  Holmes  to  say: 

*'It  seems  to  me  that  the  result  reached  by  the  court 
probably  is  a  desirable  one,  but  I  hardly  understand 

^Hays  V,  Pacific  Mail  Steamship  Co.,  17  How.  596  (1854).  See 
also  The  ApoUon,  9  Wheat.  362,  370  (1824) ;  Brmiff  Airumys.  Inc.  w 
Nebraska  State  Board  of  Equalization,  347  U.  8.  590,  599  n,  18. 

*  HaUraad  Co.  v.  Jackson,  7  Wall.  262,  268  (1869). 

» See,  e,  g„  St.  Louis  v.  Ferry  Co,,  11  Wall.  423  (1871) ;  State  Tm 
on  Foreign-Heid  Bonds,  15  WalL  300  (1873);  Morgan  v.  Parham, 
16  WalL  471  (1S73) ;  Gloucester  Ferry  Co.  v.  Penmylvania,  114  U.  S. 
196  (18S5).  See  also  Tappan  v.  Merchants'  National  Bank,  19  Wall. 
490  (1873);  Coe  v.  Errol,  116  U.  8.  517  (1886);  Fuilman*s  Paiace 
Car  Co.  V,  Pennsylvania,  141  U-  8.  18  (1891). 

«  Louisville  tt  Jcffcrsonvilk  Ferry  Co.  v.  Kentucky,  188  U.  S.  385 

^  Delaware,  Lackawanna  4:  Western  B.  Co.  v.  Pennsylvama,  1<*8 
U;  S,  341  (1905) 
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how  it  can  be  deduced  from  the  Fourteenth  Amend- 
ment, and  as  the  Chief  Justice  feels  the  same  diffi- 
culty, I  think  it  proper  to  say  that  my  doubt  has  not 
been  removed."  * 

The  Court  has  ever  since  used  the  Due  Process  Clause 
to  strike  down  state  laws  by  finding  in  it  substantially  the 
same  protection  for  interstate  commerce  as  it  has  found 
in  the  Conmierce  Clause.*  But  there  is  no  reference  to 
commerce  in  the  Fourteenth  Amendment  and  the  Court 
has  still  never  adequately  explained  just  what  the  basis  for 


8  Union  Refrigerator  Transit  Co.  v.  Kentucky,  199  U.  S.  194,  211 
(1905) .  Professor  Beale  has  said  of  this  decision  that,  "[t]he  dissent 
seemed  sound  as  directed  against  the  opinion  that  the  state  had  no 
jurisdiction.  Nevertheless,  Judge  Hoknes  was  equally  sound  in  saying 
that  the  result  was  a  desirable  one.  It  would  be  a  rash  constitutional 
lawyer  who  would  argue  today  that  an  undesirable  result  was  never- 
theless constitutional.''  1  Beale,  Conflict  of  Laws,  522.  The  use  of 
the  Due  Process  Clause  as  a  method  of  striking  down  state  tax  laws 
renfained  a  source  of  concern  to  Mr.  Justice  Holmes  throughout  the 
remainder  of  his  service  on  the  Court  and  produced  quite  a  number  of 
dissents.  See,  e.  g,,  Safe  Deposit  d'  Trust  Co.  v.  Virginia,  280  U.  S. 
83,  96  (1929) ;  Farmers  Loan  <fc  Trust  Co.  v.  Minnesota,  280  U.  S. 
204,  216  (1930)  (overruling  Blackstone  v.  MiUer,  188  U.  S.  189); 
Baldwin  v.  Missouri,  281  U.  S.  586,  595  (1930) .  In  the  Baldwin  case 
he  stated: 

"I  have  not  yet  adequately  expressed  the  more  than  anxiety  that  I 
feel  at  the  ever  increasing  scope  given  to  the  Fourteenth  Amendment 
in  cutting  down  what  I  believe  to  be  the  constitutional  rights  of  the 
States.  As  the  decisions  now  stand,  I  see  hardly  any  limit  but  the 
sky  to  the  invalidating  of  those  rights  if  they  happen  to  strike  a 
majority  of  this  Court  as  for  any  reason  undesirable.''  281  U.  S., 
at  595.  See  also  Mr.  Justice,  later  Chief  Justice,  Stone's  dissent  in 
First  National  Bank  v.  Maine,  284  U.  S.  312,  331,  in  which  he  was 
joined  by  Mr.  Justice  Holmes  and  Mr.  Justice  Brandeis  and  State 
Tax  Common  v.  Aldrich,  316  U.  S.  174,  where  the  Court  overruled 
First  National  Bank  for  the  reasons  expressed  by  the  dissent  in  that 
case. 

•See  H.  P.  Hood  &  Sons,  Inc.,  v.  Du  Mond,  336  U.  S.  525,  562 
(dissenting  opinion). 
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its  constitutional  doctrine  is.  Because  of  this  I  have 
long  entertained  many  of  the  same  doubts  that  Mr.  Jus- 
tice Hohnes  expressed  as  to  the  uae  of  this  flexible  and 
expansive  interpretation  of  due  process  to  invalidate  state 
tax  laws,**^  but  since  the  Court's  holding  here  adequately 
rests  on  the  presently  prevailing  interpretation  of  the 
Commerce  Clause,  I  do  not  find  this  to  be  an  appropriate 
occasion  to  suggest  reconsideration  of  the  applicability  of 
the  Due  Process  Clause  to  state  tax  laws* 


Mr.  Justice  Douglas,  with  whom  The  Chief  Justice 
and  Mr.  Justice  Stewaet  join,  dissenting  in  part* 

The  stipulations  of  fact  in  this  case  show  that  an  aver- 
age of  158  freight  cars  (of  the  value  of  $625,765.71)  run 
on  fixed  routes  and  regular  schedules  over  railroad  lin^ 
outeide  of  Pennsylvania.  The  Court  properly  holds  that 
they  are  beyond  the  constitutional  reach  of  Pennsylvania. 

The  stipulations  of  fact  also  show  that  an  average  of 
2189.30  freight  cars  (of  the  value  of  $7,282,773)  run  regu- 
larly, habitually,  and  continuously  on  the  lines  of  other 
railroads  outside  of  Pennsylvania,  though  not  on  fixed 
schedules*  The  Pennsylvania  tax  on  these  cars  is  sus- 
tained on  the  authority  of  New  York  Central  R.  Co.  v. 
Miller,  202  U.  S,  584;  and  if  that  case  is  still  intact  the 
Court  is  correct  in  denying  the  exemption  claimed. 

With  all  deference  we  cannoti  however,  allow  Pennsyl- 
vania to  lay  this  tax  and  adhere  to  our  recent  decisions. 
In  Ott  v.  Mississippi  Barge  Line,  336  U.  S*  169,  we  allowed 
Louisiana  and  the  City  of, New  Orleans  to  levy  ad  valorem 
taxes  on  barges  of  foreign  corporations  even  though  the 
barges  were  not  permanently  in  those  jurisdictions  nor 
operated  there  on  fixed  routes  and  regular  schedules. 
The  assessments  sustained  were  *'based  on   the  ratio 


"See,  e,  g.,  Trekhkr  v,  Wisconain,  338  U.  8.  251,  257  (dissenting 
opinion) ;  ThofnoM  v.  Virginia,  364  U«  S.  443  (dis9enting  opinion). 


CENTRAL  R.  CO.  v.  PENNSYLVANIA.      623 

607  Opinion  of  Douglas,  J. 

between  the  total  number  of  miles  of  appellees'  lines  in 
Louisiana  and  the  total  number  of  miles  of  the  entire 
line."  Id.,  at  171.  We  adopted  for  barge  lines  the  rule 
applicable  to  railroads,  saying  that  we  saw  "no  practical 
difference  so  far  as  either  the  Due  Process  Clause  or  the 
Commerce  Clause  is  concerned  whether  it  is  vessels  or 
railroad  cars  that  are  moving  in  interstate  commerce." 
Id.,  at  174.    We  went  on  to  say: 

"The  problem  under  the  Commerce  Clause  is  to 
determine  'what  portion  of  an  interstate  organism 
may  appropriately  be  attributed  to  each  of  the  vari- 
ous states  in  which  it  functions.'  Nashville,  C.  A 
St.  L.  R.  Co.  V.  Brovming,  310  U.  S.  362,  365.  So 
far  as  due  process  is  concerned  the  only  question  is 
whether  the  tax  in  practical  operation  has  relation 
to  opportunities,  benefits,  or  protection  conferred  or 
aflforded  by  the  taxing  State.  See  Wisconsin  v.  /.  C. 
Penney  Co.,  311  U.  S.  435, 444.  Those  requirements 
are  satisfied  if  the  tax  is  fairly  apportioned  to  the 
commerce  carried  on  within  the  State."    Ibid. 

We  applied  the  decision  in  Pullman's  Car  Co.  v.  Penn- 
sylvania, 141  U.  S:  18,  to  barges,  even  though  the  Pull- 
man's Car  case,  as  noted  in  the  Miller  case  (202  U.  S.,  at 
597),  sustained  a  tax  on  capital  stock  where  the  "same 
cars  were  continuously  receiving  the  protection"  of  the 
nondomiciliary  taxing  State.  Nonetheless,  in  the  Ott 
decision  we  allowed  the  tax  by  the  nondomiciliary 
State  to  be  levied  on  "an  average  portion  of  property 
permanently  within  the  State."    336  U.  S.,  at  175. 

In  Standard  Oil  Co.  v.  Peck,  342  U.  S.  382,  we  com- 
pleted  the  redefinition  of  the  holding  in  the  Miller  decision 
which  was  implicit  in  what  we  wrote  in  Ott.  In  the  Peck 
case  the  domiciliary  State  was  held  to  have  no  power  to 
tax  barges,  except  on  a  formula  "which  fairly  apportioned 
the  tax  to  the  commerce  carried  on  within  the  state"  (id., 
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at  383),  as  a  result  of  which  'Hnland  Boater  transportation" 
was  placed  ''on  the  same  constitutional  footing  as  other 
interstate  enterprises,"  Id.,  at  384.  We  distinguished 
the  Miller  case  by  saying  that  there  *'it  did  not  appear 
that  *any  specific  cars  or  any  average  of  cai^'  was  so  con* 
tinuously  in  another  state  as  to  be  taxable  there;"  fd,, 
at  384.    And  we  went  on  to  say: 

**No  one  vessel  may  have  been  continuously  in 
another  state  during  the  taxable  year.  But  we  do 
know  that  most^  if  not  all,  of  them  were  operating  in 
other  waters  and  therefore  under  Ott  v,  Missismppi 
Barge  Line  Co.,  supra,  could  be  taxed  by  the  several 
states  on  an  apportionment  basis.  The  rule  which 
permits  taxation  by  two  or  more  states  on  an  appor- 
tionment basis  precludes  taxation  of  all  of  the  prop* 
erty  by  the  state  of  the  domicile.  See  Union  Transit 
Co.  V,  Kentucky,  199  U,  S,  194,  Otherw^ise  there 
would  be  multiple  taxation  of  interstate  operations 
and  the  tax  would  have  no  relation  to  the  opportuni- 
ties, benefits^  or  protection  which  the  taxing  state 
gives  those  operations."    Id.,  at  384-385. 

In  Braniff  Airways  v,  Nebraska  Board,  347  U.  S.  590, 
we  allowed  a  nondomiciliary  State  to  levy  an  apportioned 
ad  valorem  tax  on  aircraft  making  18  stops  per  day  in 
that  State.  We  said,  "We  think  such  regular  contact  is 
sufficient  to  establish  Nebraska's  power  to  tax  even  though 
the  same  aircraft  do  not  land  every  day  and  even  though 
none  of  the  aircraft  is  continuously  within  the  state."  Id., 
at  60L 

As  a  result  of  the  Ott,  Peck  and  Braniff  cases  the  aver- 
age of  2189.30  freight  cars  that  run  regularly,  habitually, 
and  continuously  on  lines  of  other  railroads  outside  Penn- 
sylvania could  be  taxed  by  other  States,  even  though 
no  State  can  identify  the  precise  cars  within  its  borders 
and  even  though  the  complement  of  cars  is  constantly 
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changing.  Since  that  average  of  freight  cars  is  regularly, 
habitually,  and  continuously  outside  Pennsylvania,  those 
cars  are  taxable  elsewhere  and  thus  beyond  Pennsylvania's 
reach.  The  fact  that  we  do  not  know  the  average 
annual  number  of  cars  in  any  given  State  does  not 
help  Pennsylvania's  case.  Whatever  the  average  in  any 
one  State,  the  total  outside  Pennsylvania  and  taxable  else- 
where is  known  and  definite.  Since  that  is  true,  we  sanc- 
tion double  taxation  when  we  sustain  this  tax.  We  would 
not  allow  it  in  the  case  of  any  other  interstate  business; 
and,  as  I  read  the  Constitution,  no  exception  is  made  that 
puts  the  railroad  business  at  a  disadvantage. 
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LINK  V.  WABASH  RAILROAD  (X). 
onrriORARi  to  the  united  states  oourt  of  appeals  for 

THE  SEVENTH  CIRCUIT. 

No.  422.    Argued  April  3,  1962.— Decided  June  25,  1M2. 

More  than  six  years  after  institution  of  this  diversity-of-citisottBhip 
action  by  petitioner  in  a  Federal  District  Court  to  recover  damages 
for  personal  injuries  sustained  in  a  collision  between  petitioiier's 
automobile  and  one  of  respondent's  trains,  more  than  three  years 
after  petitioner  had  finally  prevailed  against  respondent's  motioo 
for  judgment  on  the  pleadings,  and  after  two  fixed  trial  dates  had 
been  postponed,  the  Court,  on  Septonber  29,  1960,  scheduled  a 
pretrial  conference  to  be  held  in  Hammond,  Ind.,  on  October  12, 
19W,  at  1:00  p.  m.  and  notified  counsd  for  both  sides.  During  Uie 
morning  of  October  11,  petitioner's  counad  tdephoned  reqxHideBt'a 
counsel  from  Indianapdis  that  he  expected  to  be  at  Uie  pieliial 
conference.  At  about  10:45  a.  m.  on  October  12,  petitioBer'a 
counsel  tdephoned  the  judge's  secretary  to  teD  the  judge  thai  be 
was  otherwise  engaged  in  IndianapnIiB,  that  he  eoold  not  be  » 
Hammond  by  1:00  o'dodc;  but  that  he  would  be  there  oa  the 
afternoon  of  October  13  or  any  time  on  October  14,  if  Uie  pRtiiil 
conference  could  be  reset.  When  petitioner's  counsel  failed  to 
appear  at  the  pretrial  conference,  the  Court,  acting  ma  spomie^ 
revieweii  the  hi$tor>*  of  the  case,  found  that  petitioner's  counsel  had 
faileii  to  indicate  any  reasonable  excuse  for  his  nonappearance,  and 
liimxiss^aed  the  action  "for  failure  of  the  pUintifTs  counsel  to  appear 
at  the  pretrial*  for  failure  to  proeecute  this  action."  HeU:  TW 
jmignwnt  b  aftim^ed.    Pp.  627-636. 

(a)  The  kmg-rKDgniaed  inherent  power  of  Federal  Detnn 
0>urt$v  acting  on  their  own  initiatiTe,  to  (hsmiss  cases  that  ha:¥>e 
ivmained  dormant  because  of  the  inaction  or  dibtoriiKss  <tf  tke 
|>artiec!^  seeking  lebef  has  not  been  restricted  by  Fedenl  Rnie  mi 
C^x^  f^xt^Pt  41  (b^  to  cases  in  which  the  deleadant  mov^  m- 
%tfe5ttu$^l     Ftv  aSM^. 

tb>  TV  arttUBStanoft^  (me  were  such  as  to  <&pes9e  wiak  ^te 
mr^^fr^ty  K>r  ^dv^tncf  ncoce  and  hewng  before  rR^ninii:  tke  cue. 

K^  IVtitxwKT  w:fcs  lKit2»d  by  hll^  bwrers  coftiact  oa  the  hi^^ 
<i?i£  wkKh  the  JK-txwi  w^s  Jt-Tf^-ed.    IV  (SS^-CU. 
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(d)  On  the  record  in  this  case,  it  cannot  be  said  that  the  District 
Court's  dismissal  of  this  action  for  failure  to  prosecute  amounted 
to  an  abuse  of  discretion.    Pp.  633-636. 
291  F.  2d  542,  affirmed. 

Jay  E.  Darlington  argued  the  cause  and  filed  briefs  for 
petitioner. 

John  F.  Bodle  argued  the  cause  for  respondent.  With 
him  on  the  briefs  were  Roger  D.  Branigin  and  George  T. 
Schilling. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the 
Court. 

Petitioner  challenges,  from  the  standpoint  of  both 
power  and  discretion,  the  District  Court's  siui  sponte  dis- 
missal of  this  diversity  negligence  action  under  circum- 
stances that  follow. 

The  action,  growing  out  of  a  collision  between  peti- 
tioner's automobile  and  one  of  respondent's  trains,  was 
conmienced  on  August  24,  1954.  Some  six  years  later, 
and  more  than  three  years  after  petitioner  had  finally  pre- 
vailed on  respondent's  motion  for  judgment  on  the  plead- 
ings (during  which  time  two  fixed  trial  dates  had  been 
postponed),^  the  District  Court,  on  September  29,  1960, 
duly  notified  counsel  for  each  side  of  the  scheduling  of  a 
pretrial  conference  to  be  held  at  the  courthouse  in  Ham- 
mond, Indiana,  on  October  12,  1960,  at  1  p.  m.  During 
the  preceding  morning,  October  11,  petitioner's  counsel 
telephoned  respondent's  lawyer  from  Indianapolis,  stat- 
ing that  "he  was  doing  some  work  on  some  papers,"  that 
he  expected  to  be  at  the  pretrial  conference,  but  that  he 
might  not  attend  the  taking  of  a  deposition  of  the  plaintiff 
scheduled  for  the  same  day.  At  about  10 :  45  on  the  morn- 
ing of  October  12  petitioner's  counsel  telephoned  the 

^  See  note  2,  infra. 
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Hammond  courthouse  from  Indianapolis  (about  160  miles 
away),  and  after  asking  for  tiie  judge,  who  then  was  <m 
tiie  bench,  requested  the  judge's  secretary  to  convey  to 
him  tiiis  message:  '^tiiat  he  [counsel]  was buqr  preparing 
papers  to  file  with  the  [Indiana]  Supreme  Court,"  that 
'lie  wasn't  actuaUy  engaged  in  argument  and  that  he 
couldn't  be  here  by  1 :00  o'clock,  but  he  would  be  here 
&iher  Thursday  afternoon  [October  13]  or  any  time 
Friday  [October  14]  if  it  [tiie  pretrial  conference]  could 
be  reset." 

When  petitioner's  counsel  did  not  appear  at  the  pre- 
trial conference  the  District  Court,  after  reviewing  the 
history  of  the  case  *  and  finding  tiiat  counsel  had  failed 


*  A  history  of  the  litigation  appears  in  the  opinion  of  the  Court  of 
Appeals: 

"On  August  24,  ld54,  plaintiff  TITilliam  Link  filed  his  eomidaint  in 
the  district  court  against  defendant  The  Wabash  Railroad  Company 
to  recover  damages  for  injuries  alleged  to  have  been  sustained  l^ 
him  when  he  drove  an  automobile  into  a  collision  with  defendant's 
train  standing  across  a  highway  in  Indiana. 

"On  September  17,  1954,  defendant  appeared  and  filed  its  answer 
to  the  complaint. 

"On  April  30,  1955,  defendant  filed  its  motion  for  judgment  on  the 
pleadings.  On  October  18,  1955,  hearing  was  had  on  this  motion. 
On  November  30,  1955,  the  district  court  granted  defendant's  motion 
for  judgment  on  the  pleadings  and  ordered  the  cause  dismissed. 
From  this  order  of  dismissal  plaintiff  appealed.  On  October  10, 1956, 
our  court  reversed  and  remanded  the  case  for  trial.  .  .  .  237  F.  2d  1, 
certiorari  denied  352  U.  S.  1003  .  .  .  (February  25,  1957).  On 
March  13,  1957,  the  mandate  from  this  court  was  filed  in  the  district 
court. 

"Subsequently,  the  trial  court  set  the  case  for  trial  for  July  17, 
1957.  On  June  27,  1957,  on  motion  of  plaintiff  and  defendant  not 
objecting,  the  trial  date  of  July  17,  1957  was  vacated ;  and  the  cause 
was  continued. 

"On  August  17,  1957,  defendant  filed  interrogatories  for  plaintiff 
to  answer.  [Footnote  2  continued  on  p.  629^ 
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"to  indicate  ...  a  reasonable  reason"  for  his  nonappear- 
ance, dismissed  the  action  "for  failure  of  the  plaintiff's 
counsel  to  appear  at  the  pretrial,  for  failure  to  prosecute 
this  action."  The  court,  acting  two  hours  after  the 
appointed  hour  for  the  conference,  stated  that  the  dis- 
missal was  in  the  "exercise  [of]  its  inherent  power."  The 
Court  of  Appeals  afiKrmed  by  a  divided  vote.  291  F.  2d 
542.    We  granted  certiorari.    368  U.  S.  918. 

I. 

The  authority  of  a  federal  trial  court  to  dismiss  a  plain- 
tiff's action  with  prejudice  because  of  his  failure  to  prose- 
cute cannot  seriously  be  doubted.'  The  power  to  invoke 
this  sanction  is  necessary  in  order  to  prevent  undue  delays 
in  the  disposition  of  pending  cases  and  to  avoid  congestion 


"On  February  24,  1959,  the  trial  court  on  its  own  initiative  gave 
notice  to  the  parties,  pursuant  to  Local  Rule  11  [footnote  omitted], 
that  the  cause  would  be  dismissed  on  March  25, 1959,  unless  the  court 
ordered  otherwise. 

"On  March  24,  1959,  plaintiff  filed  answers  to  defendant's  inter- 
rogatories. 

"On  March  25, 1959,  hearing  was  had  on  the  show  cause  order,  and 
on  June  4, 1959  the  trial  court  entered  an  order  retaining  the  case  on 
the  docket  and  setting  it  for  trial  for  July  22,  1959. 

"On  July  2,  1959,  on  defendant's  motion,  to  which  plaintiff  agreed, 
the  trial  date  of  July  22,  1959  was  vacated;  and  the  case  was 
continued. 

"On  March  11,  1960,  defendant  filed  additional  interrogatories  for 
plaintiff  to  answer.  On  April  15,  1960,  after  an  extension  of  time 
granted  by  the  trial  court,  plaintiff  filed  answers  to  the  additional 
interrogatories. 

"On  September  29,  1960,  pursuant  to  Local  Rule  12,  effective 
March  1, 1960,  the  district  court  caused  notice  to  be  mailed  to  counsel 
for  both  parties  scheduling  a  pre-trial  conference  in  this  case  to  be 
held  in  court  on  October  12,  1960,  at  1:00  o'clock  p.  m."  291  F.  2d, 
at  543-544. 

» See  Fed.  Rules  Civ.  Proc.,  41  (b),  p.  630,  injra. 
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in  the  calendars  of  the  District  Courts.  The  power  is 
of  ancient  origin »  having  its  roots  in  judgments  of  non^ 
suit  and  non  proseguitur  entered  at  coronion  law,  e.  f^,, 
3  Blackstone,  Commentaries  (1768),  295-296,  and  dis- 
missals for  want  of  prosecution  of  bills  in  equity,  e.  g,, 
id.,  at  45 L  It  has  been  expressly  recognized  in  Federal 
Rule  of  Civil  Procedure  41  (b),  which  provides,  in 
pertinent  part: 

**(b)  Involuntary  Dismissal:  Effect  Thereof •  For 
failure  of  the  plaintiff  to  prosecute  or  to  comply  with 
these  rules  or  any  order  of  court,  a  defendant  may 
move  for  dismissal  of  an  action  or  of  any  claim 
against  him.  *  ,  ,  Unless  the  court  in  its  order  for 
dismissal  otherwise  specifies^  a  dismissal  under  this 
subdivision  and  any  dismissal  not  provided  for  in  this 
rule,  other  than  a  dismissal  for  lack  of  jurisdiction  or 
for  improper  venue,  operates  as  an  adjudication  upon 
the  merits/* 

Petitioner  contends  that  the  language  of  this  Rule,  by 
negative  imphcation,  prohibits  involuntary  dismissals  for 
failure  of  the  plaintiff  to  prosecute  except  upon  motion 
by  the  defendant.  In  the  present  case  there  was  no  such 
motion. 

We  do  not  read  Rule  41  (b)  as  implying  any  such 
restriction.  Neither  the  permissive  language  of  the 
Rule — which  merely  authorizes  a  motion  by  the  defend- 
ant— nor  its  policy  requires  us  to  conclude  that  it  was  the 
purpose  of  the  Rule  to  abrogate  the  power  of  courts,  act- 
ing on  their  own  initiative,  to  clear  their  calendars  of 
eases  that  have  remained  dormant  because  of  the  inaction 
or  dilatoriness  of  the  parties  seeking  relief.  The  author- 
ity of  a  court  to  dismiss  sua  sponte  for  lack  of  prosecution 
has  generally  been  considered  an  '^inherent  power,"  gov- 
erned not  by  rule  or  statute  but  by  the  control  necessarily 
vested  in  courts  to  manage  their  own  affairs  so  as  to 
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achieve  the  orderly  and  expeditious  disposition  of  cases/ 
That  it  has  long  gone  unquestioned  is  apparent  not  only 
from  the  many  state  court  decisions  sustaining  such  dis- 
missals/ but  even  from  language  in  this  Court's  opinion 
in  Redfield  v.  Ystalyfera  Iron  Co.,  110  U.  S.  174, 176/  It 
also  has  the  sanction  of  wide  usage  among  the  District 
Courts/     It  would  require  a  much  clearer  expression  of 


^E.  g,y  Cage  v.  Cage,  74  F.  2d  377;  Carnegie  National  Bank  v. 
City  of  Wolf  Point,  110  F.  2d  569;  Hicks  v.  Bekina  Moving  &  Stor- 
age Co.,  115  F.  2d  406;  Zielinski  v.  United  States,  120  F.  2d  792: 
American  National  Bank  &  Trust  Co.  v.  United  States,  142  F.  2d 
571;  Shotkin  v.  Westinghouse  Elec.  &  Mfg.  Co.,  169  F.  2d  825; 
Slavitt  V.  Meader,  278  F.  2d  276. 

*  See,  e.  g.,  Des  Moines  Union  R.  Co.  v.  District  Court,  170  Iowa 
568,  153  N.  W.  217;  Doughty  v.  Terminal  R.  Assn.,  291  S.  W.  2d  119 
(Mo.) ;  Frytez  v.  Gruchacz,  125  N.  J.  L.  630,  17  A.  2d  541 ;  Reed  v. 
First  National  Bank,  194  Ore.  45, 241  P.  2d  109;  Moshannon  National 
Bank  v.  Iron  Mountain  Ranch  Co.,  45  Wyo.  265,  18  P.  2d  623;  cf. 
Hartford  Accident  d:  Indemnity  Co.  v.  Sorrells,  50  Ariz.  90,  69  P.  2d 
240;  Thompson  v.  Foote,  199  Ark.  474,  134  S.  W.  2d  11;  Koon  v. 
Barmettler,  134  Colo.  221,  301  P.  2d  713. 

•The  issue  in  that  case  was  whether  a  plaintiff  was  entitled  to 
recover  interest  on  a  refund  claim  for  customs  duties  paid  under  pro- 
test. In  holding  that  interest  for  a  29-year  period  during  which  the 
suit  remained  dormant  should  not  have  been  allowed,  Mr.  Justice 
Matthews,  speaking  for  a  unanimous  Court,  said:  "This  delay  in 
prosecution  would  certainly  have  justified  the  court  in  dismissing  the 
action  on  its  own  motion." 

^  In  the  more  populous  districts,  where  calendar  congestion  has  be- 
come a  severe  problem,  the  District  Courts,  acting  on  their  own  initia- 
tive, have  from  time  to  time  established  special  call  calendars  of  ''stale'* 
cases  for  the  purpose  of  dismissing  those  as  to  which  neither  adequate 
excuse  for  past  delays  nor  reason  for  a  further  continuance  appears. 
See,  for  example,  the  local  rules  of  the  following  District  Courts: 
Alaska  Rule  16;  Ariz.  Rule  14;  N.  D.  Cal.  Rule  14;  S.  D.  Cal.  Rule 
10  (d);  Colo.  Rule  24;  Conn.  Rule  15;  Del.  Rule  12;  D.  C.  Rule 
13;  N.  D.  Fla.  Rule  7;  S.  D.  Fla.  Rule  11;  N.  D.  Ga.  Rule  13  (c) ; 
Idaho  Rule  8  (c) ;  E.  D.  HI.  Rule  9;  N.  D.  111.  Gen.  Rule  21 ;  N.  D. 
Ind.  Rule  10;  S.  D.  Ind.  Rule  16;  N.  D.  Iowa  Rule  22;  S.  D.  Iowa 
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purpose  than  Rule  41  (b)  provides  for  us  to  assume  that 
it  was  intended  to  abrogate  so  well-acknowledged  a 
proposition. 

Nor  does  the  absence  of  notice  as  to  the  possibility  of 
dismissal  or  the  failure  to  hold  an  adversary  hearing 
necessarily  render  such  a  dismissal  void.  It  is  true,  of 
course,  that  '*the  fundamental  requirement  of  due  process 
is  an  opportunity  to  be  heard  upon  such  notice  and  pro- 
ceedings as  are  adequate  to  safeguard  the  ri^t  for  which 
the  constitutional  protection  is  invoked/^  Anderson  Na- 
tional Bank  V.  Luekett,  321  U.  S.  233,  246.  But  this  does 
not  mean  that  every  order  entered  without  notice  and  a 
preliminary  adversary  hearing  offends  due  process.  The 
adequacy  of  notice  and  hearing  respecting  proceedings 
that  may  affect  a  party's  rights  turns,  to  a  considerable 
extent,  on  the  knowledge  which  the  circumstances  show 
such  party  may  be  taken  to  have  of  the  consequences  of 
his  own  conduct.  The  circumstances  here  were  such  as 
to  dispense  with  the  necessity  for  advance  notice  and 
hearing. 

In  addition^  the  availabihty  of  a  corrective  remedy  such 
as  is  provided  by  Federal  Rule  of  Civil  Procedure 
60  (b) — which  authorizes  the  reopening  of  cases  in  which 
final  orders  have  been  inadvisedly  entered — renders  the 
lack  of  prior  notice  of  less  consequence.  Petitioner  never 
sought  to  avail  himself  of  the  escape  hatch  provided  by 
Rule  60(b). 


Rule  22;  Kan.  Rule  13;  E,  D,  La,  Gen.  Rule  12;  Me.  Rule  15:  Mam, 
Rule  12:  W.  D,  Mieb.  Rule  8;  Minn.  Rule  3  (3);  E.  D.  Mo.  Rule 
8  (g);  Neb.  Rule  18;  Nev.  Rule  9  (b):  N.  J,  Rule  12:  N,  M.  Rule 
13;  E.  D.  N.  Y,  Gen.  Rule  23;  N.  D.  N.  Y.  Gen.  Rule  11 ;  S,  D.  N.  Y. 
Gen  Rule  23;  W,  D.  N.  Y.  Gen.  Rule  11 ;  N,  D,  Ohio  Rule  6;  9.  D. 
Ohio  Rule  8:  ED.  Okla.  Rule  12;  E.  D,  Pa.  Rule  18:  M-  D.  Pa. 
Rule  21-A :  S,  Dak,  Rule  9,  §  4 ;  S.  D.  Tex.  Gen.  Rule  22:  Utah  Rule 
4  (c) ;  E.  D.  Wa^h.  Rule  23  (a) ;  W.  D.  Wash.  Rule  41 ;  N.  D.  W.  Va. 
An.  11,  Rule  8;  S.  D.  W.  Va.  Rule  8;  E.  D.  Wis.  Rule  11 ;  W.  D.  Wis. 
Rule  15;  Wyo,  Rule  14. 
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Accordingly,  when  circumstances  make  such  action 
appropriate,  a  District  Court  may  dismiss  a  complaint  for 
failure  to  prosecute  even  without  affording  notice  of  its 
intention  to  do  so  or  providing  an  adversary  hearing 
before  acting.  Whether  such  an  order  can  stand  on 
appeal  depends  not  on  power  but  on  whether  it  was  within 
the  permissible  range  of  the  court's  discretion.® 

II. 

On  this  record  we  are  unable  to  say  that  the  District 
Court's  dismissal  of  this  action  for  failure  to  prosecute, 
as  evidenced  only  partly  by  the  failure  of  petitioner's 
counsel  to  appear  at  a  duly  scheduled  pretrial  conference, 
amounted  to  an  abuse  of  discretion.  It  was  certainly 
within  the  bounds  of  permissible  discretion  for  the  court 
to  conclude  that  the  telephone  excuse  offered  by  peti- 
tioner's counsel  was  inadequate  to  explain  his  failure  to 
attend.  And  it  could  reasonably  be  inferred  from  his 
absence,  as  well  as  from  the  drawn-out  history  of  the  liti- 
gation (see  note  2,  supra)  y^  that  petitioner  had  been 
deliberately  proceeding  in  dilatory  fashion. 

There  is  certainly  no  merit  to  the  contention  that  dis- 
missal of  petitioner's  claim  because  of  his  counsel's  unex- 
cused  conduct  imposes  an  unjust  penalty  on  the  client. 
Petitioner  voluntarily  chose  this  attorney  as  his  repre- 
sentative in  the  action,  and  he  cannot  now  avoid  the  con- 
sequences of  the  acts  or  omissions  of  this  freely  selected 


"Petitioner's  contention  that  the  District  Court  could  not  act  in 
the  conceded  absence  of  any  local  rule  covering  the  situation  here  is 
obviously  unsound.  Federal  Rule  of  Civil  Procedure  83  expressly 
provides  that  "in  all  cases  not  provided  for  by  rule,  the  district  courts 
may  regulate  their  practice  in  any  manner  not  inconsistent  with  these 
rules."  In  light  of  what  has  already  been  said  we  find  no  such 
inconsistency  here. 

•  The  record  shows  that  this  was  the  "oldest"  case  on  the  District 
Court's  civil  docket. 

663026  0-62-44 
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agent.  Any  other  notion  would  be  wholly  inconsistent 
with  our  system  of  representative  litigation,  in  which  each 
party  is  deemed  bound  by  the  acts  of  his  lawyer-agent  and 
is  considered  to  have  "notice  of  all  facts,  notice  of  which 
can  be  charged  upon  the  attorney,"  Smith  v.  Ayer,  101 
U.S.  320,  326,** 

We  need  not  decide  whether  unexplained  absence  from 
a  pretrial  conference  would  alone  justify  a  dismissal  with 
prejudice  if  the  record  showed  no  other  evidence  of  dila- 
toriness  on  the  part  of  the  plaintiff.  For  the  District 
Court  in  this  case  relied  on  all  the  circumstances  that  were 
brought  to  its  attention,  including  the  earlier  delays/* 


***  Clients  have  been  held  to  be  bound  by  their  counsels'  inaction  in 
cases  in  whicli  the  inferences  of  conscious  acquiesceoee  have  been 
less  supportable  than  they  are  here,  and  when  the  consequences  ha^*^ 
been  more  serious.  See,  e.  g.,  United  States  ex  reL  Reid  v.  Rkhmond^ 
295  F.  2d  S3,  S9-90;  Egan  v.  Teets,  251  F.  2d  571.  577  n.  9;  United 
States  V.  SorTentifw,  175  F;  2d  72L  Surely  if  a  criminal  defendant 
may  be  convicted  because  he  did  not  have  the  presence  of  mind  to 
repudiate  his  attorney's  conduct  in  the  course  of  a  trial,  a  ci^il  plain- 
tiff may  be  deprived  of  his  claim  if  he  failed  to  see  to  it  that  his 
lawyer  acted  w^th  dispatch  in  the  prosecution  of  his  lawsuit.  And 
if  an  attorney's  conduct  falls  substantially  below  what  m  raasoiuible 
under  the  circumstances,  the  client's  remedy  is  against  the  attorney 
in  a  «uit  for  malpractice.  But  keeping  this  suit  alive  merely  because 
plaintiff  should  not  be  penalized  for  the  omissions  of  his  own  attorney 
would  be  visiting  the  sins  of  plaintiff's  law>*er  upon  the  defenduni. 
Moreover,  this  Court's  own  practice  is  in  keeping  with  this  general 
principle.  For  example,  if  counsel  files  a  petition  for  certiorari  out 
of  time,  we  attribute  the  delay  to  the  petitioner  and  do  not  request 
an  explanation  from  the  petitioDer  before  acting  on  the  petition. 

^*  The  history  of  the  caae  beUes  any  suggestion  that  the  delay 
was  the  fault  of  the  defendant  or  solely  of  the  district  judge  who 
first  ruled  erroneously  on  the  motion  for  judgment  on  the  pleadinga. 
After  the  mandate  of  the  Court  of  Appeals  was  filed  witli  the  Distriet 
Court,  the  trial  date  that  was  set.  was  vacated  on  the  plaintiffs  motion. 
Thereafter,  the  plaintiff  failed  to  answ^er  the  defendant's  interroga*- 
tones  from  August  17,  1957,  until  the  day  before  the  bearing  on  the 
order  to  show  c^uae  why  the  case  should  not  be  dismissed  for  want  of 
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And  while  the  Court  of  Appeals  did  not  expressly  rest  its 
judgment  on  petitioner's  failure  to  prosecute,  it  nonethe- 
less set  out  the  entire  history  of  the  case  (including  the 
statement  made  by  the  district  judge's  secretary  that  it 
was  "the  oldest  civil  case  on  the  court  docket"),  noted 
that  the  District  Court  had  considered  the  absence  at  the 
pretrial  conference  in  light  of  "the  history  of  this  litiga- 
tion" and  "of  all  the  circumstances  surrounding  counsel's 
action  in  the  case,"  291  F.  2d,  at  545,  and  held  that  there 
was  no  abuse  of  discretion  in  dismissing  the  action  "under 
the  circumstances  of  this  case."  Id.,  at  546.  This  ob- 
viously amounts  to  no  broader  a  holding  than  l^at  the 
failure  to  appear  at  a  pretrial  conference  may,  in  the 
context  of  otiier  evidence  of  delay,  be  considered  by  a 
District  Court  as  justifying  a  dismissal  with  prejudice." 
Nor  need  we  consider  whether  the  District  Court  would 
have  been  abusing  its  discretion  had  it  rejected  a  motion 
under  Rule  60  (b)  which  was  accompanied  by  a  more  ade- 
quate explanation  for  the  absence  of  petitioner's  counsel 
from  the  pretrial  conference.    No  such  motion  was  ever 

prosecution — which  was  more  than  19  months  later.  Although  the 
next  delay  was  occasioned  by  the  defendant's  motion,  it  was  con- 
sented to  by  the  plaintiff  and  there  is  no  showing  whatever  that 
plaintiff  ever  made  any  effort  to  bring  the  case  to  trial.  In  fact,  when 
the  defendant  submitted  further  interrogatories,  plaintiff  again  moved 
to  have  the  time  to  answer  extended.  Against  this  background,  it  is 
hardly  surprising  that  the  District  Court  concluded  that  the  failure 
to  appear  for  a  pretrial  conference  was  merely  another  delaying 
tactic. 

*'Even  if  the  judgment  of  the  Court  of  Appeals  rested  on  the 
ground  that  counsel's  ''failure''  to  attend  the  pretrial  conference  suf- 
ficed by  itself  to  justify  the  dismissal,  it  is  our  duty,  without  reach- 
ing the  broader  question,  to  sustain  the  District  Court  on  its  nar- 
rower holding  if,  as  we  decide,  that  holding  was  correct.  E.  g., 
Wcdling  v.  General  Industries  Co,,  330  U.  S.  545,  547;  Langnes  v. 
Qreen,  282  U.  S.  531,  536-537;  United  States  v.  American  Railway 
Express  Co.,  265  U.  S.  425,  435-436;  see  Securities  <fc  Exchange 
Comm'n  v.  Chenery  Corp,,  318  U.  S.  80,  88. 
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made,  so  that  there  is  nothmg  in  the  record  hefote  us  to 
indicate  that  counsel's  failure  to  attend  the  pretrial 
conference  was  other  than  deliberate  or  the  jmxluct  of 
neglect. 

Finally,  this  is  not  a  case  in  which  failure  to  comply 
with  a  court  order  ' Vas  due  to  inability  fostered  neither 
by  .  .  .  [petitioner's]  own  conduct  nor  by  circumstances 
within  its  control."  Societe  Internationale  v.  Rogers,  357 
U.  S.  197,  211.  Petitioner's  counsel  received  due  notice 
of  the  scheduling  of  the  pretrial  conference,  and  cannot 
now  be  heard  to  say  that  he  could  not  have  foreseen  the 
consequences  of  his  own  default  in  attendance. 

Affirmed. 

Mr.  Justice  Feunkfurter  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  White  took  no  part  in  the  considerati<m 
or  decision  of  this  case. 

Mr.  Justice  Douglas  dissents. 

Mr.  Justice  Black,  with  whom  The  Chief  Justice 
concurs,  dissenting. 

I  think  that  the  order  of  the  District  Court  dismissing 
this  case  has  no  sound  basis  in  law,  in  fact  or  in  justice. 
The  petitioner  William  Link  brought  an  action  to  recover 
damages  for  alleged  serious  and  permanent  injuries 
suffered  in  a  collision  between  his  truck  and  a  train 
operated  by  the  respondent  Wabash  Railroad  Company. 
The  District  Court  dismissed  that  action  without  notice 
of  any  kind  to  the  plaintiff  Link  or  to  his  lawyer  shortly 
after  the  lawyer  failed  to  appear  at  a  scheduled  pretrial 
conference  without  what  the  trial  judge  regarded  as  an 
adequate  excuse.  The  order  of  dismissal  apparently  pur- 
ports to  end  petitioner's  lawsuit  and  bar  forever  his  rig^t 
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to  recover  compensation  for  his  injuries.*  Under  these 
circumstances,  I  think  Judge  Schnackenberg  was  entirely 
correct  in  his  dissent  to  the  opinion  of  the  majority  on 
the  Court  of  Appeals  for  the  Seventh  Circuit  upholding 
the  dismissal  when  he  said: 

'The  order  now  affirmed  has  inflicted  a  serious 
injury  upon  an  injured  man  and  his  family,  who  are 
innocent  of  any  wrongdoing.  Plaintiff's  cause  of 
action  .  .  .  was  his  property.  It  has  been  destroyed. 
The  district  court,  to  punish  a  lawyer,  has  confiscated 
another's  property  without  process  of  law,  which 
offends  the  constitution.  A  district  court  does  not 
lack  disciplinary  authority  over  an  attorney  and 
there  is  no  justification,  moral  or  legal,  for  its  pun- 
ishment of  an  innocent  litigant  for  the  personal  con- 
duct of  his  counsel.  Because  it  was  neither  necessary 
nor  proper  to  visit  the  sin  of  the  lawyer  upon  his 
client,  I  would  reverse."  * 

As  I  understand  the  opinion  of  the  Court  here,  it  upholds 
the  District  Court's  dismissal  order  upon  the  ground  of 
"want  of  prosecution"  and  "dilatoriness  on  the  part  of 
the  plaintiff,"  making  it  unnecessary,  as  the  Court  views 
the  case,  to  "decide  whether  unexplained  absence  from  a 
pretrial  conference  would  alone  justify  a  dismissal  witii 
prejudice  .  .  .  ."  I  do  not  think  that  there  is  any  basis 
in  the  record  to  support  a  dismissal  of  this  case  for  "want  of 
prosecution,"  for  "dilatoriness  on  the  part  of  the  plaintiff" 
or  for  any  other  reason.    In  the  first  place,  it  seems  to  me 

*  Since  the  order  of  dismissal  here  did  not  specify  that  it  was  with- 
out prejudice  to  the  plaintiff's  right  to  reinstitute  the  action,  the 
dismissal  operates  as  a  judgment  on  the  merits  if  Rule  41  (b)  of  the 
Federal  Rules  of  Civil  Procedure  appUes.  Of  course,  if  Rule  41  (b) 
is  not  the  source  of  the  power  exercised  here,  as  this  Court  seems  to 
say,  the  order  of  dismissal  would  still  end  plaintiff's  chance  of  recovery 
because  his  cause  of  action  is  now  barred  by  the  statute  of  limitations. 

»291F.  2d542,  548. 
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that  the  Court  is  in  error  when  it  suggests  that  both  the 
District  Court  and  the  C^>urt  of  Appeals  relied  on  all  the 
circumstances  of  this  case^  including  its  *'earlier  delays/' 
to  justify  its  dismissal  with  prejudice.  It  is  true  that  the 
trial  judge,  though  expressly  basing  his  order  entirely  upon 
the  failure  of  petitioner's  lawyer  to  appear  at  the  pretrial 
conference,'  did  mention  the  earlier  history  of  the  case 
as  a  ground  for  his  action  in  a  conversation  with  the 
respondent's  lawyer  just  before  the  dismissal  But  as  I 
read  the  Court  of  Appeals*  opinion,  it  neither  relied  upon 
nor  even  considered  such  a  ground  to  support  its  judg- 
ment. The  opening  statement  of  the  Court  of  Appeals' 
opinion  certainly  treated  the  case  as  resting  not  upon 
any  general  want  of  prosecution  but  instead  wholly  upon 
the  failure  of  the  lawyer  to  appear:  'This  is  an  appeal  by 
plaintiff  from  an  order  of  the  district  court  entered 
October  12, 1960  dismissing  this  cause  of  action  for  failure 
of  plaintiff's  counsel  to  appear  in  court  for  a  pre-trial  con- 
ference scheduled  for  hearing  on  that  date."  *  From  thte 
opening  statement  to  the  end  of  the  majority  opinion,  I 
think  that  every  argument  and  sentence  in  that  opinion  is 
directed  to  supporting  the  Court  of  Appeals'  conclusion 
that  the  District  Court  had  power  to  dismiss  the  case  not 
for  any  ''want  of  prosecution"  but  solely  '*as  a  sanction 
for  disobedience  of  a  court  order/*  ^    Indeed,  the  only 

^  The  order  of  dismissal  statiKl  as  follows:  '^Pursuant  to  the  inhereot 
powers  of  the  Court,  and  upon  failure  of  plaintiff's  counsel  to  appear 
at  a  pre-trial,  which  wa*  scheduled  for  today,  Ctetober  12,  I960,  at 
1:00  o*clock,  pursuant  to  notice,  under  Rule  12,  counsel  having  failed 
to  give  any  good  and  sufficient  reason  for  not  appearing  at  said 
pre-trial,  the  cause  Is  now  diflmiflBed/' 

*  291  F.  2d.  at  543. 

^  Id,,  at  546  It  IB  true  that  the  Court  of  Appeals  set  out  tht  his- 
tory of  the  case  but  it  made  no  attempt  to  rely  upon  that  history  to 
justify  its  judgment  of  affirmance.  Its  references  to  the  ''cireum- 
staneee'*  of  the  case  quoted  in  the  Court's  opinion  siniply  cannot  be 
magnified  to  indicate  any  such  reliance. 
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reference  to  '*want  of  prosecution"  in  the  Court  at 
Appeals^  entire  opinion  is  a  parentlietical  one  to  describe 
that  court's  holding  in  another  ease  "where  we  upheld 
the  dismissal  of  a  cause  under  another  local  rule  .  .  .  J^^ 
The  plain  import  of  the  Court  of  Appeals'  opinion  is, 
to  my  mind,  starkly  revealed  when  its  refusal  to  rely 
upon  any  theory  of  "want  of  prosecution''  is  consid* 
ered  in  connection  with  the  emphatic  statements  of 
Judge  Schnackenberg  in  dissent:  ''Defendant's  counsel 
makes  no  effort  to  rely  upon  want  of  prosecution  as  a 
ground  for  the  involuntary  dismissal  Obviously  defend- 
ant is  in  no  position  to  make  such  a  contention,  inasmuch 
as  it  caused  the  district  court  to  vacate  the  order  setting 
the  case  for  trial  on  July  22;  1959,  and  continue  the  case/* ' 
It  is  impossible  for  me  to  believe  that  the  majority  of  the 
Court  of  Appeals  would  have  left  this  statement  unchal- 
lenged if  they  had  wanted  to  place  any  reliance  at  all  upon 
"want  of  prosecution/-  '^dilatoriness  on  the  part  of  the 
plaintiff,"  or  any  ground  other  than  their  desire  to  approve 
a  sanction  upon  Link's  lawyer  for  his  failure  to  appear 
at  the  pretrial  conference. 

Secondly,  I  think  that  this  Court's  decision  to  ignore 
the  single  ground  upon  which  I  believe  that  the  Court 
of  Appeals  rested  and  to  resurrect  the  "want  of  prose- 
cution'* theory  from  the  trial  court  colloquy  is  wrong 
because  this  case  has  been  a  very  live  one  from  the 
date  it  was  filed  right  up  to  this  very  moment.  It  is 
true  that  the  case  when  dismissed  had  been  pend- 
ing for  a  long  time,  that  is,  from  August  24,  1954,  to 
the  date  of  dismissal,  October  12,  I960.  But  during 
this  entire  period  of  time,  motions  and  activities  of 
various  kinds  both  by  the  lawyers  and  by  the  trial  judge 
were  taking  place  in  the  court.  Certainly  it  would  be 
impossible  for  anyone  to  suggest  that  the  plaintiff  Link 


^  id.,  at  545.     (Emphads  auppUed.) 
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or  his  lawyer  was  responsible  for  the  first  three  years  of 
delay  in  the  trial  of  the  case.  If  responsibility  is  to  be 
placed  upon  anyone  for  that  delay,  it  must  be  placed  upon 
the  lawyers  for  the  defendant  and  upon  the  trial  judge. 
One  month  after  the  lawsuit  was  filed  the  defendant 
appeared  and  answered  the  complaint.  Some  months 
later  the  defendant  filed  a  motion  for  judgment  on  the 
pleadings,  arguing  that  the  complaint  failed  to  state 
a  cause  of  action.  On  November  30,  1955^  more  than  a 
year  after  the  case  was  filed,  the  district  judge  granted 
the  motion  for  judgment  on  the  pleadings  and  entered  his 
first  dismissal  of  the  case.  On  October  10, 1956,  however, 
the  Court  of  Appeals  for  the  Seventh  Circuit,  in  an  opin- 
ion by  Judge  Schnackenberg,  reversed  this  dismissal  and 
remanded  the  case  for  trial.^  The  railroad  then  asked 
this  Court  to  grant  certiorari  and  review  the  Court  of 
Appeals*  holding  but,  on  February  25,  1957,  we  denied 
certiorari.^  At  this  stage,  the  case  had  been  delayed  for 
almost  three  years  by  an  erroneous  ruling  of  the  trial 
judge  made  at  the  instance  of  the  defendant's  lawyers. 
Upon  remand,  the  District  Court  set  the  case  for  hear- 
ing on  July  17,  1957,  but  this  order  was  vacated  and  the 
cause  continued  **on  motion  of  the  plaintiff,  and  defendant 
not  objecting  ...<*'  This  continuance  of  the  case  by 
agreement  between  the  plaintiff  and  the  defendant  of 
course  provides  not  even  a  scintilla  of  evidence  to  support 
a  dismissal  for  want  of  prosecution.  Two  months  later,  in 
an  effort  to  buttress  its  defense  for  the  approaching  trial  on 
the  merits,  the  railroad  filed  interrogatories  which  the 
plaintiff  answered.  It  is  true  that  tliese  interrogatories 
were  not  answered  until  some  19  months  after  they  were 
filed.  But  there  is  no  indication  in  the  record  that  the 
defendant  tried  to  get  the  interrogatories  answered  earlier. 
And  every  trial  lawyer  knows  that  the  failure  of  a  lawyer 
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to  answer  interrogatories  designed  to  solicit  answers  to  be 
used  against  his  client  before  those  answers  are  demanded 
by  the  party  filing  the  interrogatories  is  nothing  more 
l^an  a  normal  trial  tactic  of  a  lawyer  who  is  trsdng  to  win 
the  case  for  his  client.  On  February  24,  1969,  the  trial 
judge  on  his  own  motion  issued  notice  to  the  parties  that 
he  would  dismiss  the  case  for  l^e  second  time  on  March 
25,  1969,  unless  he  ordered  otherwise.  After  holding 
hearings  on  that  date,  however,  and  considering  tiie  argu- 
ments of  counsel,  the  trial  judge  entered  on  June  4,  1969, 
an  order  retaining  the  case  on  his  docket  and  setting  it  for 
trial  on  July  22, 1969.  This  action  of  the  court  in  retain- 
ing the  case  on  its  docket  shows  tiiat  the  trial  judge  cer- 
tainly did  not  think  at  that  time  that  the  case  was  not 
being  prosecuted.  But  before  the  case  could  be  tried  on 
July  22,  the  judge  granted  anotiier  continuance,  tiiis  time 
at  the  request  of  the  defendant  with  the  plaintiff  not 
objecting.  Although  this  continuance  at  the  request  of 
the  defendant,  like  the  previous  three-year  delay  directly 
attributable  to  the  defendant  and  the  court,  doubtless 
contributed  to  the  age  of  this  case  on  the  court's  docket,  I 
do  not  suppose  (although  I  am  not  certain)  that  it  is  one 
of  the  "circumstances"  which  the  Court  refers  to  as  jus- 
tifying the  dismissal  of  the  case.  On  March  11,  1960, 
six  years  after  this  lawsuit  was  filed,  the  defendant's 
lawyers  filed  still  more  interrogatories  for  plaintiff  to 
answer.  One  month  and  four  days  later  after  an  exten- 
sion of  time  granted  by  the  trial  court,  these  interroga- 
tories were  answered.  This  certainly  does  not  seem  like 
an  extraordinary  delay  in  answering  interrogatories  which 
apparently  had  taken  the  defendant  six  years  to  con- 
ceive and  prepare. 

Five  months  after  the  plaintiff  answered  defendant's 
March  11  interrogatories,  the  trial  judge,  again  on  his 
own  motion,  issued  notice  scheduling  a  pretrial  con- 
ference on   October   12,   1960.    This  was  the  pretrial 
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conference  at  which  petitioner's  lawyer  failed  to  appear. 
But  even  that  failure  showed  no  inclination  on  the  part 
of  the  plaintiff  or  his  lawyer  to  abandon  the  lawsuit, 
for  the  lawyer  called  the  clerk  of  the  District  Court 
over  long-distance  telephone  and  also  talked  to  the  trial 
judge's  secretary  on  the  morning  of  the  day  of  the  confer- 
ence to  explain  why  he  could  not  be  present  on  October 
12  and  to  urge  that  the  pretrial  conference  be  passed  over 
to  the  next  day,  October  13>  to  give  him  a  chance  to  be 
present.  It  is  true  that  the  trial  judge  later  refused  to 
accept  the  lawyer's  explanation  and  this  ruling,  if  correct* 
indicates  that  the  lawyer  may  have  been  guilty  of  some 
kind  of  breach  of  his  responsibility  to  his  client  and  to  the 
court  It  does  not  indicate,  however,  and  it  cannot  by 
any  stretch  of  the  imagination  be  made  to  indicate  that 
the  lawyer,  much  less  the  plaintiff  himself,  was  acting  in 
the  way  people  do  who  let  their  lawsuits  die  for  "want  of 
prosecution/*  The  record  shows  that  neither  the  lawyer 
nor  the  plaintiff  himself  was  given  any  sort  of  notice  by 
the  judge  or  by  his  secretary  that  the  request  for  a  one- 
day  postponement  would  be  denied,  even  though  the 
defendant's  request  for  indefinite  postponement  had  been 
granted  only  three  months  earlier.  Nor  did  the  lawyer 
or  the  plaintiff  receive  any  notice  that  a  failure  to  appear 
at  the  pretrial  conference  would  result  in  the  drastic  sanc- 
tion of  dismissal  of  the  case."  And  I  think  that  nothing 
short  of  clairvoyance  would  have  enabled  either  of  them 
to  anticipate  that  this  Court,  or  any  court,  would  approve 
dismissal  of  the  case  for  "want  of  prosecution." 

Under  the  foregoing  facts,  it  seems  to  me  that  it  inflicts 
the  grossest  kind  of  injustice  upon  this  petitioner  to 

^^  Thus,  even  under  the  Court's  theor>^  that  a  client  must  always  be 
charged  with  "  'notice  of  aU  facts^  notice  of  which  can  be  charged  upon 
the  attorney/  "  the  plaintiff  here  eannot  be  charged  with  notice  thai 
his  lawsuit  would  be  dismis^d  upon  the  failure  of  his  lawyer  to 
appear  at  the  pretrial  conferenee. 
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Uphold  dismissal  of  his  case  on  the  ground  that  it  was  not 
being  prosecuted.  Of  course  it  was.  Counsel  for  both 
parties  apparently  were  doing  the  best  they  could  to  bring 
the  case  to  a  successful  conclusion  for  their  respective 
clients.  The  *'earlier  delays"  preceding  the  plaintiff's 
lawyer*s  failure  to  appear  at  the  pretrial  hearing,  far  from 
showing  a  "want  of  prosecution,"  actually  strengthen  the 
conclusion  that  the  case  was  being  prosecuted  because  by 
far  the  greater  part  of  these  delays  was  due  to  steps  that 
were  being  taken  in  furtherance  of  the  litigation.  Only 
the  two  continuances  in  the  case,  one  at  the  request  of 
counsel  for  the  plaintiff  and  the  second  at  the  request  of 
counsel  for  the  defendant,  created  delays  not  obviously 
related  to  that  end*  And  if  these  delays  are  to  be  pun- 
ished, I  see  no  reason  why  the  punishment  should  be  lim- 
ited to  the  plaintiff  and  his  lawyer.  I  must  say  that  it 
appears  to  me  to  be  a  sort  of  unequal  justice  that  would 
punish  the  plaintiff  or  even  his  lawyer  for  ''earlier  delays*' 
which  undoubtedly  were  due  in  major  part  to  an  erroneous 
ruling  of  the  trial  judge  with  regard  to  the  sufficiency  of 
the  pleadmgs,  a  continuance  of  the  trial  brought  about 
at  the  request  of  the  defendant,  and  the  several  motions 
that  the  defendant's  counsel  made  along  through  the 
years  in  connection  with  interrogatories  and  additional 
interrogatories  which  were  to  be  used  for  no  purpose 
other  than  to  defeat  the  plaintiff's  actively  prosecuted 
lawsuit. 

Even  assuming  in  the  face  of  these  plain  facts,  how- 
ever, that  all  the  blame  for  the  six  years'  delay  in  this 
case  could  be  laid  at  the  feet  of  plaintiff's  lawyer,  it  seems 
to  me  to  be  contrary  to  the  most  fundamental  ideas  of 
fairness  and  justice  to  impose  the  punishment  for  the 
lawyer's  failure  to  prosecute  upon  the  plaintiff  who,  so 
far  as  this  record  shows,  was  simply  trusting  his  lawyer 
to  take  care  of  his  case  as  clients  generally  do.  The  Court 
dismisses  this  whole  question  of  punishing  the  plaintiff 
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Link  for  the  alleged  fault  of  his  lawyer  with  the  simple 
generalized  statement:  "Petitioner  voluntarily  chase  thia 
attorney  as  his  representative  in  the  action,  and  he  can- 
not now  avoid  the  consequences  of  the  acts  or  omissions 
of  this  freely  selected  agent/'  "    One  may  readily  accept 


"  The  Court  does  cite  three  cases  in  an  effort  to  support  thiE 
general  proposition  but  none  of  those  ca^s  even  suggests  so  han;h  and 
expansive  a  rule.  Moreover,  they  deal  with  situations  so  far  removed 
from  that  presented  here  that  their  inapplicability  as  precedent  for 
the  conclusion  reached  in  this  case  is  apparent.  United  States  ex  ret. 
RM  V.  Richmond,  295  F,  2d  83,  and  United  States  v.  Softentino,  175 
F,  2d  721,  were  criminal  cases  in  each  of  which  the  defendant  sought 
to  upset  his  conviction  on  the  ground  that  his  lawyers  had  eacer- 
cised  poor  judgment  in  handhng  one  of  the  multitude  of  deciaioiis 
that  have  to  be  made  in  the  trial  of  every  lawsuit.  Reid's  lawyers 
bad  failed  to  make  an  objection  to  one  piece  of  evidence*  The  Court 
of  Appeals,  finding  that  this  action  "had  much  to  commend  it"  as 
trial  strategy',  held  that  any  objection  to  the  evidence  must  be  con- 
sidered waived  and  that  ''Reid  must  be  bound  by  what  his  lawyeni 
did  and  his  acquiescence  in  that  course  by  his  own  testimony/'  295 
F.  2dp  at  89-90.  Even  this  holding  provoked  sharp  diseent:  ''A 
holding  that  counsel  assigned  an  accused  may  waive  him  into  the  elee- 
trie  chair  seems  in  any  event  dubious:**  Id.,  at  90-91.  Soirentino's 
lawyers  waived  his  right  to  object  to  an  order  of  the  trial  judge  reduc^ 
ing  the  number  of  spectators  at  his  trial-  The  Court  of  Appeals  held 
that  Sorrentino  was  bound  by  this  waiver,  saying:  *^Sorrenttno  did  not 
at  any  time  indicate  to  the  court  that  he  was  not  fully  satisfied  with 
the  action  which  the  trial  judge  had  thus  taken  with  his  counsel's  eon- 
sent.  It  must,  therefore,  be  concluded  that  he  acquiesced  in  his  eoun- 
sel's  judgment  that  his  interests  would  not  be  prejudiced  and  indeed 
might  be  9er\^ed  by  the  reduction  which  the  court  ordered  in  the  num- 
ber of  spectators  at  the  trial"  175  F.  2d,  at  723-724.  Certainly  no 
one  could  say  of  Link,  as  it  was  said  of  Sorrentino,  that  '^his  interests 
would  not  be  prejudiced  and  indeed  might  be  served'^  by  the  dis- 
missal of  his  case.  Egan  v,  Teets,  251  F.  2d  571,  involved  an  allega- 
tion that  the  defendant's  original  appeal  papers  had  b^n  suppreaaed 
and  the  court  held  merely  that  the  failure  of  the  defendant's  counsel 
to  raise  this  point  in  the  state  courts  after  the  defendant  himself  knew 
of  the  alleged  suppression  plus  the  failure  of  the  defendant  to  oflfer 
any  explanation  for  not  raising  the  point  in  the  stat€  courts  must  foe 
taken  aa  waiving  the  point,    251  F.  2d,  at  576-^77.    Here,  it  cannot 
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the  statement  that  there  are  circumstances  under  which 
a  client  is  responsible  for  the  acts  or  omissions  of  his  attor- 
ney. But  it  stretches  this  generalized  statement  too  far 
to  say  that  he  must  always  do  that.  This  case  is  a  good 
illustration  of  the  deplorable  kind  of  injustice  that  can 
come  from  the  acceptance  of  any  such  mechanical  rule. 

Link  filed  an  action  in  court,  as  was  his  right,  alleging 
the  infliction  of  serious  injuries  upon  him  by  the  railroad 
for  which  he  sought  damages.  His  case  was  delayed  for 
tiiree  years  because  of  the  trial  judge's  erroneous  ruling 
on  a  question  of  the  technical  sufficiency  of  the  com- 
plaint, a  ruling  which,  if  it  had  not  been  reversed,  would 
have  frustrated  the  plaintiff's  right  to  a  trial  on  the  merits. 
This  ruling  of  course  should  never  have  been  made,  for  it 
was  plainly  inconsistent  with  the  whole  philosophy  under- 
lying the  modem  liberal  rules  of  procedure  which  govern 
civil  trials  in  the  federal  courts.  When  the  Court  of 
Appeals  upheld  the  complaint,  reversed  the  trial  court  and 
remanded  the  case  for  trial,  the  parties  engaged  in  a  num- 
ber of  activities  obviously  designed  to  bring  the  case  to 
trial.  On  at  least  two  separate  occasions,  the  plaintiff 
himself  was  called  upon  to  respond  to  interrogatories  sub- 
mitted by  the  railroad.  Under  these  circumstances,  the 
plaintiff  simply  had  no  way  of  knowing  that  there  was 
even  the  slightest  danger  that  his  potentially  valuable 
lawsuit  was  going  to  be  thrown  out  of  court  because  of 
some  default  on  the  part  of  his  lawyer.  Quite  the  con- 
trary, the  plaintiff  had  every  reason  to  believe  that  his 
lawyer,  who  had  obtained  reversal  of  the  trial  judge's 

be  suggested  that  plaintiff's  counsel  has  waived  the  plaintiff's  right 
to  have  his  lawsuit  tried,  since  he  has  been  holding  on  tenaciously  to 
that  right  for  eight  years,  four  of  which  have  been  spent  in  trying  to 
get  the  Court  of  Appeals  and  this  Court  to  force  the  trial  judge  to  give 
him  a  trial  on  the  merits.  Certainly,  nothing  in  the  opinion  in  Egan 
suggests  that  if  the  defendant  had  been  able  to  allege  and  prove  that 
his  appeal  papers  had  been  suppressed  by  wrongful  conduct  on  the 
part  of  his  lawyer,  he  would  nonetheless  be  bound  by  that  conduct. 
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first  erroneous  order  of  dismissal  in  the  Court  of  Appeals, 
was  eminently  well  qualified  to  represent  his  interests  and 
would  do  his  best  to  win  the  lawsuit. 

There  surely  can  be  no  doubt  that  if  the  plaintiffs 
lawyer  had  gone  into  court  without  authority  and  asked 
the  court  to  dismiss  the  case  so  as  to  bar  any  future  suit 
from  being  filed,  this  Court  would  repudiate  such  conduct 
and  give  the  plaintiff  a  remedy  for  the  wrong  so  per- 
petrated against  him.  Or  had  the  trial  judge  here,  instead 
of  putting  an  end  to  plain tiff^s  substantial  cause  of  action, 
simply  imposed  a  fine  of  several  thousand  dollars  upon 
the  plaintiff  because  of  his  lawyer's  neglect,  I  cannot 
doubt  that  this  Court  would  unanimously  reverse  such  an 
unjust  penalty.  The  result  actually  reached  here,  how- 
ever, is  that  this  Court  condones  a  situation  no  different 
in  fact  from  either  of  those  described  above.  The  plain- 
tiff's cause  of  action  is  valuable  property  within  the  gen- 
erally accepted  sense  of  that  word,  and.  as  such,  it  is 
entitled  to  the  protections  of  the  Constitution.  Due 
process  requires  that  property  shall  not  be  taken  away 
without  notice  and  hearing,  I  do  not  see  how  the  result 
here  can  be  squared  with  that  fundamental  constitutional 
requirement. 

Moreover,  to  say  that  the  sins  or  faults  or  delinquencies 
of  a  lawyer  must  always  be  visited  upon  his  client  so  as 
to  impose  tremendous  financial  penalties  upon  him,  as 
here,  is  to  ignore  the  practicalities  and  realities  of  the 
lawyer-client  relationship.^^  Lawyers  everywhere  in  this 
country  are  granted  licenses  presumably  because  of  their 
skill,  their  integrity,  their  learning  in  the  law  and  their 


**I  am  not  quite  able  to  understand  the  Court's  suggestion  that 
"keeping  this  suit  ative  .  .  .  would  be  visiting  the  eins  of  plaintiff's 
lawj'er  upon  the  defendant.''  I  do  not  see  how  it  can  be  regarded 
18  A  punishment  to  compel  a  person  to  tr>^  hia  lawsuit  on  its  mentis 
before  an  impartial  judicial  tiibuna]  established  under  and  operating 
in  accordance  li^ith  the  Constitution  of  the  United  States. 
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dependability.  While  there  may  be  some  clients  sophis- 
ticated enough  in  the  affairs  of  tiie  world  to  be  able  to 
select  the  good  from  the  bad  among  this  mass  of  lawyers 
throughout  the  country,  this  unfortunately  cannot  always 
be  the  case.  The  average  individual  called  upon,  per- 
haps for  l^e  first  time  in  his  life,  to  select  a  lawyer  to 
try  a  lawsuit  may  happen  to  choose  the  best  lawyer  or  he 
may  happen  to  choose  one  of  the  worst.  He  has  a  right 
to  rely  at  least  to  some  extent  upon  l^e  fact  that  a  lawyer 
has  a  license.  From  this  he  is  also  entitled  to  believe 
that  the  lawyer  has  the  ability  to  look  out  for  his  case 
and  that  he  should  leave  tiie  lawyer  free  from  constraint 
in  doing  so.  Surely  it  cannot  be  said  that  there  was  a 
duty  resting  upon  Link,  a  layman  plaintiff,  to  try  to  super- 
vise the  daily  professional  services  of  the  lawyer  he  had 
chosen  to  represent  him.  How  could  he  know,  even 
assuming  that  it  is  true,  that  his  lawyer  was  a  careless 
man  or  that  he  would  have  an  adverse  effect  upon  the  trial 
judge  by  failing  to  appear  when  ordered?  How  could  he 
know  or  why  should  he  be  presumed  to  know  that  it 
was  his  duty  to  see  that  tiie  many  steps  a  lawyer  needs 
to  take  to  bring  his  case  to  trial  had  been  taken  by  his 
lawyer?  Why  should  a  client  be  awakened  to  his  lawyer's 
incapacity  for  the  first  time  by  a  sudden  brutal  pronounce- 
ment of  the  court:  'Tfour  lawyer  has  failed  to  perform 
his  duty  in  prosecuting  your  case  and  we  are  therefore 
throwing  you  out  of  court  on  your  heels*'?  So  far  as  this 
record  shows,  the  plaintiff  never  received  one  iota  of  infor- 
mation of  any  kind,  character  or  t)rpe  that  should  have 
put  him  on  notice  as  an  ordinary  layman  that  his  lawyer 
was  not  doing  his  duty." 


^^  The  Court's  suggestion  that  petitioner  might  have  been  able  to 
file  a  motion  under  Rule  60  (b)  ''accompanied  by  a  more  adequate 
explanation  for  the  absence  of  petitioner's  counsel  from  the  pretrial 
conference''  is  no  answer  at  all  to  the  problem  presented  by  the 
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Any  general  rule  that  clients  must  always  suffer  for 
the  mistakes  of  their  lawyers  simply  ignores  all  these  prob- 
lems. If  a  general  rule  is  to  be  adopted,  I  think  it  would 
be  far  better  in  the  interest  of  the  administration  of  jus- 
tice, and  far  more  realistic  in  the  light  of  what  the  relation- 
ship between  a  lawyer  and  his  client  actually  is.  to  adopt 
the  rule  that  no  client  is  ever  to  be  penalized^  as  this  plain- 
tiff has  been,  because  of  the  conduct  of  his  lawyer  unless 
notice  is  given  to  the  client  himself  that  such  a  threat 
hangs  over  his  head.  Such  a  rule  would  do  nothing  more 
than  incorporate  basic  constitutional  requirements  of  fair- 
ness into  the  administration  of  justice  in  this  country. 

The  Court  seems  to  find  some  reason  for  holding  that 
this  plaintiff  can  be  penahzed  without  notice  because  of 
a  program  certain  courts  have  adopted  to  end  congestion 
on  their  dockets  by  setting  down  long- pen  ding  cases  for 
trial.  It  is  of  course  desirable  that  the  congestion  on 
court  dockets  be  reduced  in  every  way  possible  consistent 
with  the  fair  administration  of  justice.  But  that  laud- 
able objective  should  not  be  sought  in  a  way  which  under- 
cuts the  very  purposes  for  which  courts  were  created — 
that  iSj  to  try  cases  on  their  merits  and  render  judgments 
in  accordance  with  the  substantial  rights  of  the  parties. 
Where  a  case  has  so  little  merit  that  it  is  not  being  prose- 
cuted, a  trial  court  can  of  course  properly  dispose  of  it 
under  fair  constitutional  procedures.  There  is  not  one 
fact  in  this  record,  however,  from  which  an  inference 
can  be  drawn  that  the  case  of  Link  against  the  Wabash 
Railroad  Company  is  such  a  case.  When  we  allow  the 
desire  to  reduce  court  congestion  to  justify  the  sacrifice 
of  substantial  rights  of  the  litigants  in  cases  like  this,  we 
attempt  to  promote  speed  in  administration,  which  is 


pLaintifT's  lack  of  notice.  Whether  the  lawyer  had  "a  more  adequate 
eicpl&nation*'  or  not,  I  think  the  plaintiff  hunself  m  entitled  to  due 
process  before  his  property  m  taken  from  him. 
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desirable,  at  the  expense  of  justice,  which  is  indispensable 
to  any  court  system  worthy  of  its  nanie. 

Moreover,  it  seems  plain  to  me  that  any  attempt  to  cut 
down  on  court  congestion  by  dismissing  meritorious  law- 
suits is  doomed  to  fail  even  in  its  misguided  purpose  of 
promoting  speed  in  judicial  administration.  Litigants 
with  meritorious  lawsuits  are  not  likely  to  accept  unfair 
rulings  of  that  kind  without  exhausting  all  available 
appellate  remedies.  Consequently,  any  reduction  of  trial 
court  dockets  accomplished  by  such  dismissals  will  be  more 
than  offset  by  the  increased  burden  on  appellate  courts. 
This  case  seems  to  me  an  excellent  example  of  the  sort  of 
wholly  unnecessary  waste  of  judicial  resources  which  can 
result  from  such  overzealous  protection  of  trial  court 
dockets.  The  case  has  twice  been  before  the  Court  of  Ap- 
peals and  has  twice  been  brought  to  this  Court  as  a  result 
of  "time-saving**  rulings  handed  down  by  the  trial  judge. 

It  is  true  that  by  its  ruling  today  the  Court  finally  puts 
an  end  to  this  case  and  thus  clears  it  from  all  federal 
dockets.  But  in  view  of  the  fact  that  the  merits  of  the 
case  have  never  been  reached,  I  cannot  believe  that  there 
should  be  too  much  rejoicing  at  this  fact.  The  end 
result  of  the  procedures  adopted  here  has  been  that  much 
time  has  been  wasted  and  yet  no  justice  has  been  done. 
I  find  it  highly  regrettable  that  the  Court  feels  compelled 
to  place  its  stamp  of  approval  upon  such  procedures. 

It  may  not  be  of  much  importance  to  anyone  other  than 
the  plain  tiflf  here  and  his  family  whether  this  case  is  tried 
on  its  merits  or  not.  To  my  mind,  however,  it  is  of  very 
great  importance  to  everyone  m  this  country  that  we  do 
not  establish  the  practice  of  throwing  litigants  out  of  court 
without  notice  to  them  solely  because  they  are  credulous 
enough  to  entrust  their  eases  to  lawyers  whose  names  are 
accredited  as  worthy  and  capable  by  their  government.  I 
fear  that  this  case  is  not  likely  to  stand  out  in  the  future 
as  the  best  example  of  American  justice. 
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One  who  endorses  a  government  check  by  signing  the  name  of  the 
payee  and  then  his  own,  as  agent,  when  in  fact  he  has  no  such 
authority,  is  not  thereby  guilty  of  forgery  under  18  U.  S.  C.  §  495. 
Pp.  650-659. 

(a)  On  the  record  in  this  case,  including  the  judge's  instructions, 
the  jury's  verdict  of  guilty  might  have  been  based  on  a  finding  that 
petitioner  had  purported  to  make  an  agency  endorsement.  Pp. 
653-655. 

(b)  The  word  "forges"  in  §  495  was  intended  to  have  its  com- 
mon law  meaning,  and  it  does  not  include  a  purported  but 
unauthorized  agency  endorsement.    Pp.  655-659. 

291  F.  2d  586,  judgment  vacated  and  cause  remanded. 

Fred  Okrand  and  Albert  A.  Dom  argued  the  cause  and 
filed  briefs  for  petitioner. 

Kirby  W,  Patterson  argued  the  cause  for  the  United 
States.  With  him  on  the  briefs  were  Solicitor  General 
Cox,  Assistant  Attorney  General  Miller,  J,  William 
Doolittle  and  Beatrice  Rosenberg, 

Mr.  Justice  Harlan  delivered  the  opinion  of  the 
Court. 

Petitioner,  an  accountant  whose  business  included  act- 
ing for  others  in  federal  income  tax  matters,  was  charged 
in  a  thirty-five-count  indictment  with  violations  of  26 
U.  S.  C.  §  7206  (2),  18  U.  S.  C.  §  1001,  and  18  U.  S.  C. 
§  495,  in  that  he  had  allegedly  falsified  his  clients'  returns 
(§  7206  (2)),  forged  their  endorsements  on  government 
tax-refund  checks  (§  495),  and,  by  endorsing  such  checks, 
had  made  false  statements  as  to  a  matter  within  the  juris- 
diction of  a  government  agency  (§  1001).  The  jury  con- 
victed on  thirty-one  counts  and  acquitted  on  four  others. 
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On  appeal,  291  F.  2d  586, 597,  the  judgment  of  conviction 
was  set  aside  as  to  twenty-nine  counts,  and  a  new  trial 
ordered,  because  the  CJourt  of  Appeals  found  that  evidence 
used  by  the  Government  in  support  of  these  counts  had 
been  illegally  seized.  The  judgment  as  to  the  remaining 
two  counts  (Nos.  21  and  22),  charging  the  petitioner  with 
having  forged  the  endorsements  of  Daniel  H.  Bartfield 
and  Charline  R.  Bartfield  on  two  government  refund 
checks  (18  U.  S.  C.  §  495),  was  affirmed.* 

It  was  stipulated  at  the  trial  that  petitioner  had 
endorsed  in  his  own  handwriting  the  two  checks,  made 
out  to: 

''Daniel  H  &  Charlene  R  Bartfield 

c/o  R  Milo  Gilbert 

519  Taft  Building 

Hollywood  28  Calif" 

in  the  following  manner: 

"Daniel  H.  Bartfield 

Charline  R.  Bartfield 

R.  Milo  Gilbert,  Trustee"  * 


1 18  U.  S.  C.  §  495  provides:  "Whoever  falsely  makes,  alters,  forges, 
or  counterfeits  any  deed,  power  of  attorney,  order,  certificate,  receipt, 
contract,  or  other  writing,  for  the  purpose  of  obtaining  or  receiving, 
or  of  enabling  any  other  person,  either  directly  or  indirectly,  to  obtain 
or  receive  from  the  United  States  or  any  officers  or  agents  thereof, 
any  siun  of  money  .... 

"Shall  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than 
ten  years,  or  both." 

Counts  21  and  22,  which  are  identical  in  form,  charge: 

"On  or  about  June  2,  195S,  ...  the  defendant  R.  Milo  Gilbert 
knowingly  and  wilfully  forged  on  United  States  Treasury  Check  .  .  . 
the  endorsement  and  signature  of  the  payees,  Daniel  H.  and  Chalrene 
R.  Bartfield,  for  the  purpose  of  obtaining  and  receiving  said  amount 
from  the  United  States,  its  officers  and  agents." 

*  As  payee  of  the  two  checks,  Mrs.  Bartfield's  first  name  (Charline) 
was  incorrectly  spelled  "Chalrene"  on  one  and  "Charlene"  on  the 
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Petitioner  claimed  that  a  written  power  of  attorney, 
allegedly  signed  by  both  Bartfields  in  his  office,  authorized 
him  to  endorse  tax-refund  checks,  and  that  -Trustee" 
after  his  name  served  to  designate  the  particular  bank 
account  where  he  deposited  and  held  all  client-refunds 
until  December  of  each  year,  against  the  possibility  of 
there  being  a  refund  adjustment  and  until  his  contingent 
fee  was  settled.  The  Bartfields  acknowledged  that  the 
signatures  on  the  power  of  attorney  were  theirs,  but  dis- 
claimed recollection  of  signing  the  instrument,  and  denied 
that  they  ever  authorized  petitioner  orally  or  in  writing 
to  receive  or  endorse  checks/ 

On  these  premises  the  Court  of  Appeals,  concluding 
that  the  evidence  was  sufficient  to  permit  the  jury  to  find 
that  petitioner  had  endorsed  the  checks  without  authority 
(a  conclusion  which  for  present  purposes  we  accept),  held 
that  one  who  endorses  a  government  check  by  signing  the 
name  of  the  payee  and  then  his  own,  as  agent,  when  in 
fact  he  has  no  such  authority,  is  guilty  of  forgery  under 
I  495.  We  granted  certiorari  to  consider  the  correctness 
of  that  view  of  the  statute.  368  U.  S.  816,  While  not 
mentioned  in  the  petition  for  certiorari,  though  discussed 
in  the  briefs  on  the  merits,  the  Court  of  Appeals  for  the 
Tenth  Circuit,  after  the  Court  of  Appeals*  decision  in 
the  present  case,  held  that  * 'forgery"  under  I  495  does 
not  embrace  a  purported,  but  misrepresented,  agency 
endorsement  (hereafter  called  simply  an  "agency  en- 
dorsement**), Selvidge  v.  United  States,  290  R  2d  894, 
For  reasons  given  in  this  opinion  we  agree  with  the  Tenth 
Circuit, 


other,  the  former  misspelling  being  carried  over  into  the  indictmenis. 
(Note  1,  *upra,}  On  one  of  the  checks,  petitioner's  first  iiame,  fts 
part  of  the  payee  inicnptbop  wa^  incorrectly  speUed  "Mile/* 

*  No  claim  m  made  in  this  case  that  there  was  anything  wrong  with 
tile  Bartidds'  income  t&x  retume^  to  which  the  two  refund  cheeki 
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At  the  outset  we  are  met  with  the  Government's  sug- 
gestion that  the  statutory  construction  question  need  not 
be  faced  in  this  case.  Before  the  Court  of  Appeals,  as  in 
the  petition  for  certiorari,  it  was  assumed  by  all  that  the 
two  checks  (which  after  the  trial  and  before  the  case 
reached  this  Ck)urt  had  for  some  reason  become  mislaid) 
had  been  endorsed  "by  R.  Milo  Gilbert,  Trustee."  (Em- 
phasis added.)  That  was  a  mistaken  assumption  for,  as 
the  checks  themselves  show  (supra,  p.  651),  there  was  no 
''by"  before  "R.  Milo  Gilbert,  Trustee." 

Arguing  that  the  jury  might  have  found  that  the  word 
"Trustee"  after  Gilbert's  signature  did  not  purport  to  indi- 
cate an  agency  endorsement,  but  was  merely  intended  as 
a  designation  for  routing  the  checks  for  deposit  in  one  of 
Gilbert's  "client"  bank  accounts,  the  Government  sug- 
gests that  a  plain  case  of  forgery  is  made  out,  and  the 
agency-endorsement  question  is  not  in  truth  presented  by 
the  record. 

We  cannot  so  easily  dispose  of  the  case.  For  accepting 
the  premise  that  the  jury  could  have  found  that  petitioner 
did  not  purport  to  act  in  a  representative  capacity  when 
he  endorsed  the  checks,  it  was  surely  also  permissible  for 
the  jury  to  find  that  petitioner  had  purported  to  make  an 
agency  endorsement  in  both  instances,  and  we  are  thus 
left  to  speculate  on  which  theory  its  verdict  in  fact  rested. 
Indeed  the  record  before  us  seems  to  indicate  that  this 
aspect  of  the  case  was  tried,  at  least  primarily,  on  an 
agency-endorsement  theory.  The  trial  judge's  instruc- 
tions to  the  jury  on  this  phase  of  the  case  were  at  best 
opaque.  Having  refused  to  instruct  the  jury  that  an 
agency  endorsement  was  not  forgery  under  §  495,*  he  at 

*  Petitioner's  requested  instructionB  pertinent  to  these  two  counts, 
both  rejected,  were: 

1.  "One  who  executes  an  instrument  purporting  on  its  face  to  be 
executed  by  him  as  agent  of  a  principal  named  therein,  when  in  fact 
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no  point  undertook  to  explain  the  difference  between 
an  agency  and  a  nonagency  endorsement/  Nor  can  we 
perceive  any  force  in  the  Government's  further  suggestion 
that  the  jury's  verdict  on  these  two  counts  might  have 
rested  simply  on  the  theory  that  in  describing  himself  as 
'Trustee''  the  petitioner  had  made  a  fictitious  endorse- 
ment, in  that  he  had  never  occupied  that  status.  Since 
the  charge  was  that  petitioner  had  forged  the  names  of 
the  Bartfields,  not  of  their  agent,  this  is  but  another 
w^ay  of  describing  the  agency-endorsement  version  of  the 
transaction. 

In  this  posture  of  things  the  Government's  proposal 
that  we  bypass  decision  of  the  question  that  brought  the 
case  here  must  be  rejected.    If  an  agency  endorsement 


he  has  no  autbority  for  such  priticipal  to  execute  said  instniment,  is 
not  guilty  of  forgery, 

"People  V.  Bendit,  111  C  274  (1896) ;  intemMiomU  Finance  Car- 
potation  vs.  People's  Bank  of  Keyser,  27  F  2d  523  at  527.  4  I 
ALR  231  nr 

2.  ''A  check  endorsed  as  follows — name  of  payee  by  other  as 
trustee,  does  not  constitute  a  forged  instrument  under  U.  S.  C.  Title 
18,  Section  495/' 

*  Other  than  a  dictionaTy  definition  of  the  word  "trustee,"  the 
only  instructions  given  the  jury  by  the  trial  judge  on  this  phase  of 
the  case  were  these: 

"Where  a  tax  accountant  represents  a  taxpayer  in  the  prepara* 
tion  of  tax  retumsj  there  ia  no  preemption  of  authority  and  the  rights 
of  the  tax  accountant  must  be  governed  by  the  terms  of  his  employ- 
ment, as  applies  to  any  other  ordinary  agency. 

"Also,  a  power  of  attorney  to  prosecute  a  claim  against  the  Gov- 
ernment giving  authority  to  receive  a  check  in  payment  gives  the 
agent  no  power  to  indorse  and  collect  the  check.  But  such  authority 
may  be  given  either  oraliy  or  by  writing." 

No  in^ructione  specifically  addresaed  to  the  eldnents  of  the  olTense 
under  18  U,  S.  C.  §  1001  were  given,  and  the  Government  does  not 
here  seek  to  support  the  conviction  on  the  two  fgrgery^  ooutits  on 
the  basis  of  that  section. 
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does  not  constitute  forgery  under  §  495,  the  petitioner 
is  at  least  entitled  to  a  new  trial  under  proper  jury 
instructions. 

II. 

The  original  predecessor  of  §  495  was  enacted  in  1823, 
3  Stat.  771,  and  in  respects  here  pertinent  has  throughout 
the  intervening  years  been  in  substantially  the  same  form 
as  §  495.  There  is  no  significant  legislative  history  illu- 
minating §  495  or  any  of  its  predecessors.  In  deciding 
whether  "forges"  under  §  495  embraces  agency  endorse- 
ments, it  is  therefore  important  to  inquire,  as  the  Govern- 
ment recognizes,  into  the  common-law  meaning  of  forgery 
at  the  time  the  1823  statute  was  enacted.  For  in  the 
absence  of  anything  to  the  contrary  it  is  fair  to  assume 
that  Ck)ngress  used  that  word  in  the  statute  in  its 
conmion-law  sense. 

In  1847  it  was  decided  in  the  English  case  of  Regina 
V.  White,  2  Car.  &  K.  404,  175  Eng.  Rep.  167  (Nisi  Prius, 
Book  6),  that  "indorsing  a  bill  of  exchange  under  a  false 
assumption  of  authority  to  indorse  it  per  procuration,  is 
not  forgery,  there  being  no  false  making."  •  2  Car.  &  K., 
at  412,  175  Eng.  Rep.,  at  170  (Nisi  Prius,  Book  6). 
This  to  be  sure  was  some  twenty-four  years  after  the 
1823  predecessor  of  §  495  came  on  the  books.  The 
Government  says  that  this  English  decision  should  be 
regarded  as  but  an  ill-advised  and  temporary  departure 
from  the  earlier  common  law  which  was  "soon  recognized" 
and  remedied  by  the  passage  of  the  Forgery  Act  of  1861, 
24  &  25  Vict.,  c.  98,  §  24,  defining  forgery  to  include 

'The  trial  judge,  in  summation,  had  instructed  the  jury  ''that  if 
they  were  of  opinion  that  the  prisoner,  at  the  time  when  he  signed 
this  indorsement,  had  wilfuUy  misrepresented  that  he  came  from  Mr. 
Tomhnson  [the  defendant's  former  employer]  with  intent  to  defraud 
him  or  the  bankers,  and  had  no  authority  from  Mr.  Tomlinson,  they 
ought  to  find  him  guilty."  2  Car.  &  K.,  at  406, 175  Eng.  Rep.,  at  168 
(Nisi  Prius,  Book  6). 
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unauthorized  signings  ^*per  procuration/'  with  intent  to 
defraud.^  The  Government  draws  from  earlier  English 
authority,  2  East,  Pleas  of  the  Crown,  850-859  (1803); 
1  Hawkins,  Pleas  of  the  Crown,  c,  70;  Coke,  Third  Insti- 
tute (1797  edO  169;  4  Blackstone,  Commentaries,  247, 
the  conclusion  that  agency  endorsements  did  constitute 
forgery  under  the  common  law  as  it  existed  when  the  1823 
American  statute  was  passed. 

This  view  cannot  readily  be  accepted.  The  fifteen 
judges  who  participated  in  Regina  v*  White  unanimously 
decided  that  case  as  they  did  only  after  considering  the 

'  earlier  English  authorities.  Such  of  those  authorities  as 
are  now  relied  on  by  the  Government  are  by  no  means  as 

,  clear  as  the  Government  would  have  them*  Thus  Lord 
East's  comments,  supra,  at  p.  852,  were:  "Forgery  at  com- 
mon  law  denotes  a  false  making  (which  includes  every 
alteration  of  or  addition  to  a  true  instrument),  a  making 
malo  animOj  of  any  written  instrument  for  the  purpose  of 
fraud  and  deceit*  . , ,  [The  ancient  and  modern  authori- 
ties! all  consider  the  offence  as  consisting  in  the  false  and 
fraudulent  making  or  altering  of  such  and  such  instru- 
ments."    (Emphasis  in  original.)     Coke,*'  Hawkins,*  and 

^  The  statute  presently  in  effect  m  England,  the  Forgery  Act  of 
1913,  3  de  4  Geo.  5,  c.  27,  g  1  (2),  provideB  that  a  document  is  forged 
"if  the  whole  or  any  material  part  thereof  purports  to  be  made  by  or 
on  behalf  or  on  account  of  a  person  who  did  not  make  it  nor  authorise 
its  making  _  ,  /' 

•"Lord  Coke  [Thinl  Institute  169]  indeed  seems  to  confinf*  it 
[forgery]  in  strictness  to  an  act  done  in  the  name  o}  atiother,  but  this 
was  long  ago  agreed  .  *  *  to  be  too  narrow  a  definition/'  2  East,  Fteai 
of  the  Crown,  852  (1803) .  Hawkins  interpreted  Coke  to  say  that  efven 
the  alteration  of  a  deed,  by  adding  a  0  to  500  to  make  it  5000,  "may 
more  properly  be  called  a  false  than  a  forged  Writing,  because  it  is  not 
forged  in  the  Name  of  another,  nor  his  Seal  nor  Hand  counterfeited/* 
1  Hawkins,  Pleas  of  the  Crown,  c.  70, 1 2,  at  183  (1762), 

**' Forgery  by  the  Common  Law  seemeth  to  be  an  Offence  in  falsiy 
and  fraudulently  making  or  altering  any  Matter  of  Record,  or  any 
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Blackstone,*"  who  are  also  cited  by  the  Government,  are  no 
more  persuasive  towards  the  Government's  view.  The 
more  inclusive  definition  of  forgery  contained  in  the  Eng- 
lish statutes,  supra,  p.  655  and  note  7,  proves  not  that 
Regina  v.  White  was  mistaken  in  its  view  of  the  common 
law  but  only  that  a  broader  definition  was  deemed  desir- 
able by  Parliament.  And  finally,  the  Regina  v.  White 
view  of  forgery  at  common  law  was  early  accepted  in  a  fed- 
eral case  as  representing  the  English  common  law.  In  re 
Extradition  of  Tully,  20  F.  812.  The  same  view  of  forgery 
has  since  been  followed  in  most  of  the  state  and  federal 
courts  in  this  country.  See,  e.  g.,  People  v.  Bendit,  111 
Cal.  274,  276-280,  43  P.  901,  902;  Pasadena  Investment 
Co.  V.  Peerless  Casualty  Co.,  132  Cal.  App.  2d  328,  331, 
282  P.  2d  124, 125;  State  v.  Lamb,  198  N.  C.  423, 425-426, 
152  S.  E.  154,  155-156;  Dexter  Norton  Nat.  Bank  v. 
United  States  Fidelity  &  Guaranty  Co.,  149  Wash.  343, 
346-351,  270  P.  799,  800-802;  Greathouse  v.  United 
States,  170  F.  2d  512, 514;  Marteney  v.  United  States,  216 
F.  2d  760,  763-764. 

The  foregoing  considerations  combine  to  lead  us  to  the 
conclusion  that  "forge"  in  §  495  should  not  be  taken  to 
include  an  agency  endorsement.  So  the  Court  of  Appeals 
for  the  Tenth  Circuit  has  held  in  Selvidge  v.  United 
States,  supra,  the  only  case  in  the  lower  federal  courts 


other  authentick  Matter  of  a  publick  Nature "    1  Hawkins,  Pleas 

of  the  Crown,  c.  70,  §  1,  p.  182  (1762).  "Also  the  Notion  of  Forgery 
doth  not  seem  so  much  to  consist  in  the  counterfeiting  a  Man's  Hand 
and  Seal,  which  may  often  be  done  innocently,  but  in  the  endeavouring 
to  give  an  Appearance  of  Truth  to  a  mere  Deceit  and  Falsity,  and  . . . 
to  impose  that  upon  the  World  as  the  solemn  Act  of  another  .  .  .  ." 
/(/.,§  2,  at  183. 

10  "Forgery,  or  the  crimen  falsi,  ,  .  .  may  with  us  be  defined  (at 
common  law)  to  be,  'the  fraudulent  making  or  alteration  of  a  writing 
to  the  prejudice  of  another  man's  right'  .  .  .  ."  4  Blackstone,  Com- 
mentaries (Christian  ed.  1809),  247-248. 
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squarely  dealing  with  the  point/^  and  we  perceive 
no  sound  reason  for  rejecting  its  conclusion.  We  find 
no  more  persuasive  than  did  the  Court  of  Appeals  in 
Selvidge  (290  F.  2d,  at  896  and  note  2)  the  scattered  fed- 
eral cases  relied  on  by  the  Government  in  support  of  the 
opposite  view,'^  Nor  are  we  impressed  with  the  argu- 
ment that  **forge"  in  §  495  should  be  given  a  broader  scope 
than  its  common-law  meaning  because  contained  in  a 
statute  aimed  at  protecting  the  Government  against 
fraud,"  Other  federal  statutes  are  ample  enough  to  pro- 
tect the  Government  against  fraud  and  false  statements. 
See  18  U.  S.  C,  §§  1001^1026,  Still  further,  it  is  signifi- 
cant that  cases  construing  "forge"  under  other  federal 
statutes  have  generally  drawn  a  distinction  between  false 
or  fraudulent  statements  and  spurious  or  fictitious  mak- 
inp*  See,  e.  flf.,  Greathouse  v.  United  States,  mpra  (con- 
struing 18  U.  S.  a  I  2314) ;  Wright  v.  United  States,  172 
F.  2d  310,  311-312  (construing  18  U.  S.  C,  12314); 
Marteney  v.  United  States ^  ^upra  (construing  18  U,  S,  C, 
I  2314);  United  States  v.  Carabasi,  292  F.  2d  362,  364 
(construing  7  U.  S.  C,  §  1622  (h)).  Where  the  **falsity 
lies  in  the  representation  of  facts,  not  in  the  genuine- 
ness  of  execution/*  it  is  not  forgery.  Marteney  v.  United 
States,  supra,  at  763-764*    Of  course,  Congress  could 


"  We  do  not  read  the  early  case  of  United  States  v,  Osgood,  27 
Fed.  Gas.  No-  15,97U,  362,  decided  under  the  1823  statute,  as  pointing 
to  a  different  conclusion. 

**  Ex  paHe  Hibbs,  26  F.  421 ;  ¥  eager  v.  United  StateM,  69  App, 
D.  C.  11,  32  F.  2d  402;  United  States  v.  TommaaeUo,  64  F.  Supp. 
467;  Quick  Service  Box  Co.  v.  St.  Paid  Mercury  indemnity  Co.,  96 
F,  2d  15. 

^'Tbe  fact  that  the  original  1823  statute  had  a  proviso  diselaiiiiing 
any  purpose  to  preempt  state  criminal  jtirtsdiction  in  respect  of 
matters  covered  by  the  Federal  Act  does  not  of  cour8e»  as  the  Govern- 
ment suggests,  indicate  that  '^forgery''  had  a  wider  meaning  in  federal 
than  under  state  law.  Cf.  18  U.  S.  C.  §  3231,  where  a  similar  general 
proviao  relating  to  all  statutes  in  Title  18  is  now  found. 
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broaden  the  concept  of  "federal"  forgery  by  statutory 
definition.    We  hold  only  that  it  has  not  yet  done  so. 

We  conclude  that  petitioner's  conviction  cannot  be  sus- 
tained upon  this  record.  However,  since  we  are  not  pre- 
pared at  this  stage  to  say  that  the  Government  might 
not  be  entitled  to  succeed  on  these  two  counts  of  the 
indictment  upon  the  theory  that  petitioner  never  si^ed 
the  Bartfields'  names  in  a  representative  capacity,  we 
think  the  way  should  be  left  open  for  a  retrial  of 
them  under  proper  jury  instructions,  in  conjunction  with 
the  other  counts  already  remanded  by  the  Ck)urt  of 
Appeals,  within  a  reasonable  time.  Accordingly,  the 
judgment  of  the  Court  of  Appeals  is  vacated  and  the  case 
is  remanded  to  the  District  Ck)urt  for  further  proceedings 
consistent  with  this  opinion. 

It  18  80  ordered. 

Mr.  Justice  Black,  Mr.  Justice  Clark,  and  Mr. 
Justice  Stewart  dissent,  believing  that  one  who  endorses 
a  check  in  the  name  of  the  payee  without  authority  to  do 
so  is  guilty  of  forgery  under  18  U.  S.  C.  §  495,  whether  or 
not  the  forger  falsely  purports  to  have  signed  the  payee's 
name  as  an  authorized  agent. 

Mr.  Justice  Frankfurter  and  Mr.  Justice  White 
took  no  part  in  the  consideration  or  decision  of  this  case. 
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A  California  statute  makes  it  a  misdemeanor  punishable  by  impris- 
onment for  any  person  to  "be  addicted  to  the  use  of  narcotics," 
and,  in  sustaining  petitioner's  conviction  thereunder,  the  Cali- 
fornia courts  construed  the  statute  as  making  the  "status"  of 
narcotic  addiction  a  criminal  offense  for  which  the  offender  may 
be  prosecuted  "at  any  time  before  he  reforms,"  even  though  he  has 
never  used  or  possessed  any  narcotics  within  the  State  and  has  not 
been  guilty  of  any  antisocial  behavior  there.  Held:  As  so  con- 
strued and  applied,  the  statute  inflicts  a  cruel  and  unusual  punish- 
ment in  violation  of  the  Eighth  and  Fourteenth  Amendments.  Pp. 
660-668. 

Reversed. 

Samuel  Carter  McMorris  argued  the  cause  and  filed 
briefs  for  appellant. 

William  E,  Doran  argued  the  cause  for  appellee.  With 
him  on  the  brief  were  Roger  Arnebergh  and  Philip  E. 
Grey. 

Mr.  Justice  Stewart  delivered  the  opinion  of  the 
Court. 

A  California  statute  makes  it  a  criminal  offense  for  a 
person  to  "be  addicted  to  the  use  of  narcotics."  *    This 


*  The  statute  is  §  11721  of  the  California  Health  and  Safety  Code. 
It  provides: 

"No  person  shall  use,  or  be  under  the  influence  of,  or  be  addicted 
to  the  use  of  narcotics,  excepting  when  administered  by  or  under  the 
direction  of  a  person  licensed  by  the  State  to  prescribe  and  administer 
narcotics.  It  shall  be  the  burden  of  the  defense  to  show  that  it  comes 
within  the  exception.  Any  person  convicted  of  violating  any  provi- 
sion of  this  section  is  guilty  of  a  misdemeanor  and  shall  be  sentenced 


n 


appeal  draws  into  question  the  constitutionality  of  that 
provision  of  the  state  law,  as  construed  by  the  California 
courts  in  the  present  case. 

The  appellant  was  convicted  after  a  jury  trial  in  the 
Municipal  Court  of  Los  Angeles.  The  evidence  against 
him  was  given  by  two  Los  Angeles  police  officers*  Officer 
Brown  testified  that  he  had  had  occasion  to  examine  the 
appellant's  arms  one  evening  on  a  street  in  Los  Angeles 
some  four  months  before  the  trial,'  The  officer  testified 
that  at  that  time  he  had  observed  *'scar  tissue  and  dis- 
coloration on  the  inside"  of  the  appellant^s  right  arm, 
and  "what  appeared  to  be  numerous  needle  marks  and 
a  scab  which  was  approximately  three  inches  below  the 
crook  of  the  elbow"  on  the  appellant's  left  arm.  The 
officer  also  testified  that  the  appellant  under  questioning 
had  admitted  to  the  occasional  use  of  narcotics. 

Officer  Lindquist  testified  that  he  had  examined  the 
appellant  the  following  morning  in  the  Central  Jail  in 
Los  Angeles*  The  officer  stated  that  at  that  time  he  had 
observed  discolorations  and  scabs  on  the  appellant's  arms, 


r 


to  serve  a  term  of  not  less  than  90  days  nor  more  than  one  year  in  the 
county  jaiL  The  court  may  plaoe  a  person  convicted  hereunder  on 
probation  for  a  period  not  to  exceed  five  years  and  shall  in  all  cases  in 
which  probation  is  granted  require  as  a  coadition  thereof  that  such 
person  be  confined  in  the  county  jail  for  at  least  90  days.  In  no 
event  does  the  court  have  the  power  to  absolve  a  person  who  violates 
this  section  from  the  obligation  of  spending  at  least  90  days  in  con- 
finement in  the  county  jail:" 

*  At  the  trial  the  appellant,  claiming  that  he  had  been  the  victim  of 
an  unconstitutional  search  and  seizure,  unsuccessfully  objected  to  the 
admission  of  Officer  Brown's  testimony.  That  claim  is  also  pressed 
here^  but  since  we  do  not  reach  it  there  is  no  need  to  detail  the  cir* 
cumstances  which  led  to  Officer  Brown's  examination  of  the  appellant*s 
person.  Suffice  it  to  say,  that  at  the  time  the  police  first  accoetet! 
the  appellant,  he  was  not  engaging  in  illegal  or  irregular  conduct  of  any 
kindj  and  the  police  had  no  reason  to  believe  he  had  done  m  m  the 
past. 
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and  he  identified  photographs  which  had  been  taken  of 
the  appellant's  arms  shortly  after  his  arrest  the  night 
before.  Based  upon  more  than  ten  years  of  experience  as 
a  member  of  the  Narcotic  Division  of  the  Los  Angeles 
Police  Department,  the  witness  gave  his  opinion  that 
"these  marks  and  the  discoloration  were  the  result  of  the 
injection  of  hypodermic  needles  into  the  tissue  into  the 
vein  that  was  not  sterile."  He  stated  that  the  scabs  were 
several  days  old  at  the  time  of  his  examination,  and  that 
the  appellant  was  neither  under  the  influence  of  narcotics 
nor  suffering  withdrawal  symptoms  at  the  time  he  saw 
him*  This  witness  also  testified  that  the  appellant  had 
admitted  using  narcotics  in  the  past. 

The  appellant  testified  in  his  own  behalf,  denying  the 
alleged  conversations  with  the  police  officers  and  denying 
that  he  had  ever  used  narcotics  or  been  addicted  to  their 
use.  He  explained  the  marks  on  his  arms  as  resulting 
from  an  allergic  condition  contracted  during  his  mili- 
tary  service*  His  testimony  was  corroborated  by  two 
witnesses. 

The  trial  judge  instructed  the  jury  that  the  statute 
made  it  a  misdemeanor  for  a  person  ^'either  to  use  nar- 
cotics, or  to  be  addicted  to  the  use  of  narcotics *   That 

portion  of  the  statute  referring  to  the  *use^  of  narcotics  is 
based  upon  the  *act'  of  using.  That  portion  of  the  statute 
referring  to  'addicted  to  the  use'  of  narcotics  is  based  upon 
a  condition  or  status.  They  are  not  identical,  ,  ,  •  To 
be  addicted  to  the  use  of  narcotics  is  said  to  be  a  status 
or  condition  and  not  an  act.  It  is  a  continuing  offense 
and  differs  from  most  other  offenses  in  the  fact  that  [it]  is 


'  The  judge  did  not  instruct  the  jury  m  to  the  meaiiinit  of  the  term 
''under  the  influence  of"  nareoties,  having  previously  ruled  that  there 
wm  no  evidence  of  a  violation  of  that  provision  of  the  statute.  See 
note  i,  mipra. 
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chronic  rather  than  acute;  that  it  continues  after  it  is 
complete  and  subjects  the  offender  to  arrest  at  any  time 
before  he  reforms.  The  existence  of  such  a  chronic  con- 
dition may  be  ascertained  from  a  single  examination,  if 
the  characteristic  reactions  of  that  condition  be  found 
present." 

The  judge  further  instructed  the  jury  that  the  appel- 
lant could  be  convicted  under  a  general  verdict  if  the  jury 
agreed  either  that  he  was  of  tiie  ''status"  or  had  committed 
the  "act"  denounced  by  the  statute.*  "All  that  the  Peo- 
ple must  show  is  either  that  the  defendant  did  use  a 
narcotic  in  Los  Angeles  County,  or  tiiat  while  in  the 
City  of  Los  Angeles  he  was  addicted  to  tiie  use  of 
narcotics  ...."• 

Under  these  instructions  the  jury  returned  a  verdict 
finding  the  appellant  "guilty  of  tiie  offense  charged." 


^  "Where  a  statute  such  as  that  which  defines  the  crime  chaiiged 
in  this  case  denounces  an  act  and  a  status  or  condition,  either  of  which 
separately  as  well  as  collectively,  constitute  the  criminal  o£fense 
chaiiged,  an  accusatory  pleading  which  accuses  the  defendant  of  hav- 
ing committed  the  act  and  of  being  of  the  status  or  condition  so 
denounced  by  the  statute,  is  deemed  supported  if  the  proof  shows 
that  the  defendant  is  guilty  of  any  one  or  more  of  the  offenses  thus 
specified.  However,  it  is  important  for  you  to  keep  in  mind  that, 
in  order  to  convict  a  defendant  in  such  a  case,  it  is  necessary  that 
all  of  you  agree  as  to  the  same  particular  act  or  status  or  condition 
found  to  have  been  committed  or  found  to  exist.  It  is  not  necessary 
that  the  particular  act  or  status  or  condition  so  agreed  upon  be  stated 
in  the  verdict." 

*  The  instructions  continued  "and  it  is  then  up  to  the  defendant  to 
prove  that  the  use,  or  of  being  addicted  to  the  use  of  narcotics  was 
administered  by  or  under  the  direction  of  a  person  hcensed  by  the 
State  of  California  to  prescribe  and  administer  narcotics  or  at  least  to 
raise  a  reasonable  doubt  concerning  the  matter."  No  evidence,  of 
course,  had  been  offered  in  support  of  this  affirmative  defense,  since 
the  appellant  had  denied  that  he  had  used  narcotics  or  been  addicted 
to  their  use. 
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An  appeal  was  taken  to  the  Appellate  Department  of  the 
Los  Angeles  County  Superior  Court,  "the  highest  court 
of  a  State  in  which  a  decision  could  be  had"  in  this  case* 
28  U.  S.  C.  §  1257.  See  Smith  v.  California,  361  U.  S,  147, 
149 ;  Edwards  v.  California,  314  U,  S,  160, 17L  Although 
expressing  some  doubt  as  to  the  constitutionaUty  of  "the 
crime  of  being  a  narcotic  addict,"  the  reviewing  court  in 
an  unreported  opinion  affirmed  the  judgment  of  convic- 
tion, citing  two  of  its  own  previous  unreported  decisions 
which  had  upheld  the  constitutionality  of  the  statute,* 
We  noted  probable  jurisdiction  of  this  appeal,  368  U,  S* 
918,  because  it  squarely  presents  the  issue  whether  the 
statute  as  construed  by  the  Cahfornia  courts  in  this 
case  is  repugnant  to  the  Fourteenth  Amendment  of  the 
Constitution. 

The  broad  power  of  a  State  to  regulate  the  narcotic 
drugs  traffic  within  its  borders  is  not  here  in  issue.  More 
than  forty  years  ago,  in  Whipple  v,  Martinson,  256  U.  S. 
41,  this  Court  explicitly  recognized  the  validity  of  that 
power:  "There  can  be  no  question  of  the  authority  of  the 
State  in  the  exercise  of  its  police  power  to  regulate  the 
administration,  sale,  prescription  and  use  of  dangerous 
and  habit^forming  drugs  *  ,  .  .  The  right  to  exercise  thm 
power  is  so  manifest  in  the  interest  of  the  public  health 
and  welfare,  that  it  is  unnecessary  to  enter  upon  a  discus- 
sion of  it  beyond  saying  that  it  is  too  firmly  ^tablished 
to  be  successfully  called  in  question/'    256  U.  S.,  at  45. 

Such  regulation,  it  can  be  assumed,  could  take  a  variety 

of  valid  forms.    A  State  might  impose  criminal  sanctions, 

for  example,  against  the  unauthorized  manufacture,  pre- 

^scription,  sale,  purchase^  or  possession  of  narcotics  within 

its  borders.    In  the  interest  of  discouraging  the  viola- 


•  The  appellant  tried  unsuccessfully  to  secure  habeas  corpus  relief 
in  the  District  Court  of  Appeal  and  the  Califomift  Supreioe  Court. 
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tion  of  such  laws,  or  in  the  interest  of  the  general  health 
or  welfare  of  its  inhabitants,  a  State  might  establish 
a  program  of  compulsory  treatment  for  those  addicted 
to  narcotics/  Such  a  program  of  treatment  might  require 
periods  of  involuntary  confinement.  And  penal  sanctions 
might  be  imposed  for  failure  to  comply  with  established 
compulsory  treatment  procedures.  Cf*  Jacobson  v.  Mas- 
sachusetts,  197  U,  S,  11.  Or  a  State  might  choose  to 
attack  the  evils  of  narcotics  traffic  on  broader  fronts 
also — through  public  health  education,  for  example,  or  by 
efforts  to  ameliorate  the  economic  and  social  conditions 
under  which  those  evils  might  be  thought  to  flourish.  In 
short,  the  range  of  valid  choice  which  a  State  might  make 
in  this  area  is  undoubtedly  a  wide  one,  and  the  wisdom 
of  any  particular  choice  within  the  allowable  spectrum 
is  not  for  us  to  decide.  Upon  that  premise  we  turn  to 
the  California  law  in  issue  here. 

It  would  be  possible  to  construe  the  statute  under  which 
the  appellant  was  convicted  as  one  which  is  operative  only 
upon  proof  of  the  actual  use  of  narcotics  within  the  State's 
jurisdiction.  But  the  California  courts  have  not  so  con- 
strued this  law.  Although  there  was  evidence  in  the 
present  case  that  the  appellant  had  used  narcotics  in  Los 
Angeles,  the  jury  were  instructed  that  they  could  convict 
him  even  if  they  disbelieved  that  evidence.  The  appel- 
lant could  be  convicted,  they  were  told,  if  they  found 
simply  that  the  appellant*s  "status"  or  "chronic  condi- 
tion" was  that  of  being  "addicted  to  the  use  of  narcotics/^ 
And  it  is  impossible  to  know  from  the  jury's  verdict  that 
the  defendant  w^as  not  convicted  upon  precisely  such  a 
finding. 


^  California  appears  to  have  esiabLifih^  just  such  a  program  in 
§§  5350-^61  of  its  Welfare  and  Institutions  Code.  The  record  con- 
t&iii&  no  ejcplanation  of  why  the  civil  procedures  authorized  by  this 
legislation  were  not  utihaed  in  the  present  case. 
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The  instructions  of  the  trial  court,  implicitly  approved 
on  appeal,  amounted  to  *'a  ruling  on  a  question  of  state 
law  that  is  as  binding  on  us  as  though  the  precise  words 
had  been  written'*  into  the  statute.  Terminiello  v.  Chi- 
cago, 337  U.  S,  1,  4,  "We  can  only  take  the  statute  as 
the  state  courts  read  it/'  Id,,  at  6.  Indeed,  in  their  brief 
in  this  Court  counsel  for  the  State  have  emphasized  that 
it  is  "the  proof  of  addiction  by  circumstantial  evidence  . . . 
by  the  tell-tale  track  of  needle  marks  and  scabs  over  the 
veins  of  his  arms,  that  remains  the  gist  of  the  section." 

This  statute,  therefore,  Is  not  one  which  punishes  a 
person  for  the  use  of  narcotics,  for  their  purchase,  sale  or 
possession,  or  for  antisocial  or  disorderly  behavior  result- 
ing  from  their  administration.  It  is  not  a  law  which  even 
purports  to  provide  or  require  medical  treatment.  Rather, 
we  deal  with  a  statute  which  makes  the  "status^*  of  nar- 
cotic addiction  a  criminal  offense,  for  which  tlie  offender 
may  be  prosecuted  *^at  any  time  before  he  reforms/' 
California  has  said  that  a  person  can  be  continuously 
guilty  of  this  offense,  whether  or  not  he  has  ever  used  or 
possessed  any  narcotics  within  the  State,  and  whether  or 
not  he  has  been  guilty  of  any  antisocial  behavior  there. 

It  is  unUkely  that  any  State  at  this  moment  in  history 
would  attempt  to  make  it  a  criminal  offense  for  a  j)erson 
to  be  mentally  ill,  or  a  leper^  or  to  be  afflicted  with 
a  venereal  disease.  A  State  might  determine  that  the 
general  health  and  welfare  require  that  the  victims  of 
these  and  other  human  afflictions  be  dealt  with  by  com- 
pulsory treatment,  involving  quarantine,  confinement^  or 
sequestration.  But,  in  the  light  of  contemporary  human 
knowledge,  a  law  which  made  a  criminal  offense  of  such 
a  disease  would  doubtless  be  universally  thought  to  be 
an  infliction  of  cruel  and  unusual  punishment  in  viola- 
tion of  the  Eighth  and  Fourteenth  Amendments*  See 
Francia  v.  Resweber,  329  U.  S.  459, 
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We  cannot  but  consider  the  statute  before  us  as  of  the 
same  categoiy.  In  this  Court  coun&el  for  the  State  recog- 
nized that  narcotic  addiction  is  an  ilkiess*"  Indeed,  it  is 
apparently  an  illness  which  may  be  contracted  innocently 
or  involuntarily.®  We  hold  that  a  state  law  which 
imprisons  a  person  thus  afflicted  as  a  criminal,  even 
though  he  has  never  touched  any  narcotic  drug  within  the 
State  or  been  guilty  of  any  irregular  behavior  there, 
inflicts  a  cruel  and  unusual  punishment  in  violation  of  the 
Fourteenth  Amendment,  To  be  sure,  imprisonment  for 
ninety  days  is  not,  in  the  abstract,  a  punishment  which  is 
either  cruel  or  unusual  But  the  question  cannot  be  con- 
sidered in  the  abstract.  Even  one  day  in  prison  would 
be  a  cruel  and  unusual  punishment  for  the  "crime"  of 
having  a  common  cold. 

We  are  not  unmindful  that  the  vicious  evils  of  the  nar- 
cotics traffic  have  occasioned  the  grave  concern  of  gov- 
ernment.    There  are,  as  we  have  said,  countless  fronts  on 


*  In  its  brief  the  appellee  stated :  "Of  course  it  is  geDeraUy  eonceded 
that  a  narcotic  addict,  particuiarly  one  addicted  to  the  use  of  heroin, 
is  in  a  state  of  mental  and  physical  illoess.  So  is  an  alcoholic/' 
Thirty-seven  years  ago  this  Court  recognized  that  persons  addicted 
to  narcotics  *'are  diseased  and  proper  subjects  for  [medical]  treat* 
ment."    Under  v.  United  States,  268  U.  S.  5,  18. 

*  Not  only  may  addiction  innocently  result  from  the  use  of  medically 
prescribed  narcotics,  but  a  person  may  even  be  a  narcotics  addict  from 
the  moment  of  his  birth.    See  Schneck,  Narcotic  Withdrawal  8>Tnp- 

^ft  toms  in  the  Newborn  Infant  Resulting  from  Maternal  Addiction,  52 

^M  Journal  of  Pediatrics  584  (1958) ;  Roman  and  Middeikamp^  Nar- 

^M  cotic  Addiction  in  a  Newborn  Infant,  53  Journal  of  Pediatries  231 

^H  (1958) ;  Kunstadter,  Klein,  Lundeen,  Wita,  and  Morrison,  Narcotic 

^M  Withdrawal  Symptoms  in  Newborn  Infants,  168  Journal  of  the  Amcr- 

H  tcan  Medical  Association  1008  (1958);  Slobody  and  Cobrinik,  Neo- 

^M  natal   Narcotic  Addiction,   14  Quarterly  Re\new  of  Pediatrics   169 

^1  (1959) ;  Vincow  and  Hackel,  Neonatal  Narcotic  Addiction,  22  General 

^m  Practitioner  90  (1960);  Dikshit,  Narcotic  Withdrawal  S>Tidrome  in 

^^^       Newborns,  28  Indian  Journal  of  Pediatrics  11  (1961), 
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which  those  evils  may  be  legitimately  attacked.  We  deal 
in  this  case  only  with  an  individual  provision  of  a  partic- 
ularized local  law  as  it  has  so  far  been  interpreted  by  the 
California  courts. 

Reversed. 

Mr,  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mb,  Justice  Douglab,  concurring* 

While  I  join  the  Court's  opinion  ^  I  wish  to  make  more 
explicit  the  reasons  why  I  think  it  is  "cruel  and  unusual" 
^punishment  in  the  sense  of  the  Eighth  Amendment  to 
treat  as  a  criminal  a  person  who  is  a  drug  addict. 

In  Sixteenth  Century  England  one  prescription  for 
insanity  was  to  beat  the  subject  ** until  he  had  regained 
his  reason,"  Deutsch,  The  Mentally  111  in  America 
(1937)  J  p.  13.  In  America  **the  violently  insane  went  to 
the  whipping  post  and  into  prison  dungeons  or,  as  some- 
times happened,  were  burned  at  the  stake  or  hanged^'; 
and  *'the  pauper  insane  often  roamed  the  countryside  as 
wild  men  and  from  time  to  time  were  pilloried,  whipped » 
and  jailed.*'    Action  for  Mental  Health  (1961).  p.  26, 

As  stated  by  Dr,  Isaac  Ray  many  years  ago: 

**Nothing  can  more  strongly  illustrate  the  popular 
ignorance  respecting  insanity  than  the  proposition, 
equally  objectionable  in  its  humanity  and  its  logic, 
that  the  insane  should  be  punished  for  criminal  acts, 
in  order  to  deter  other  insane  persons  from  doing  the 
same  thing.*'  Treatise  on  the  Medical  Jurisprudence 
of  Insanity  (5th  ed.  1871),  p,  56. 

Today  we  have  our  differences  over  the  legal  defini* 
tion  of  insanity.  But  however  insanity  is  defined,  it  is 
in  end  effect  treated  as  a  disease.    While  afflicted  people 
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may  be  confined  either  for  treatment  or  for  the  protection 
of  society,  they  are  not  branded  as  criminals. 

Yet  terror  and  punishment  linger  on  as  means  of  dealing 
with  some  diseases.    As  recently  stated: 

".  .  .  the  idea  of  basing  treatment  for  disease  on  pur- 
gatorial acts  and  ordeals  is  an  ancient  one  in  medicine. 
It  may  trace  back  to  the  Old  Testament  belief  that 
disease  of  any  kind,  whether  mental  or  physical, 
represented  punishment  for  sin ;  and  thus  relief  could 
take  the  form  of  a  final  heroic  act  of  atonement. 
This  superstition  appears  to  have  given  support  to 
fallacious  medical  rationales  for  such  procedures  as 
purging,  bleeding,  induced  vomiting,  and  blistering, 
as  well  as  an  entire  chamber  of  horrors  constituting 
the  early  treatment  of  mental  illness.  The  latter 
included  a  wide  assortment  of  shock  techniques,  such 
as  the  'water  cures'  (dousing,  ducking,  and  near- 
drowning),  spinning  in  a  chair,  centrifugal  swinging, 
and  an  early  form  of  electric  shock.  All,  it  would 
appear,  were  planned  as  means  of  driving  from  the 
body  some  evil  spirit  or  toxic  vapor/'  Action  for 
Mental  Health  (1961),  pp.  27-28. 

That  approach  continues  as  respects  drug  addicts. 
Drug  addiction  is  more  prevalent  in  this  country  than  in 
any  otJier  nation  of  the  western  world/  S.  Rep.  No.  1440, 
84th  Cong.,  2d  Sess*,  p*  2*  It  is  sometimes  referred  to 
as  *'a  contagious  disease."  Id.,  at  p.  3.  But  those  living 
in  a  world  of  black  and  white  put  the  addict  in  the  cate- 


*  Drug  Addiction:  Crime  or  Disease?  (1961),  p.  XIV.  *\  ,  .  even 
if  one  accepts  the  lowest  estimates  of  the  number  of  addietd  in  fhii 
country  there  would  still  be  moie  here  than  in  all  the  eotintries  of 
Europe  combined.  Chicago  and  New  York  City,  with  a  combined 
population  of  about  11  million  or  one-fifth  that  of  Britain,  are 
ordinarily  estimated  to  have  about  30^000  addicts,  which  m  from 
thirty  to  fifty  times  as  many  as  there  are  said  to  be  in  Britain/' 
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gory  of  those  who  could,  if  they  would,  forsake  their  evil 
ways. 

The  first  step  toward  addiction  may  be  as  imiocent  as 
a  boy's  puflf  on  a  cigarette  in  an  alleyTvay,  It  may 
come  from  medical  prescriptions.  Addiction  may  even  be 
present  at  birth.    Earl  Ubell  recently  wrote: 

*'In  Bellevue  Hospital's  nurseries,  Dr,  Saul  Krug- 
man,  head  of  pediatrics,  has  been  discovering  babi^ 
minutes  old  who  are  heroin  addicts. 

"More  than  100  such  infants  have  turned  up  in  the 
last  two  years,  and  they  show  all  the  signs  of  drug 
withdrawal:  irritability,  jitters^  loss  of  appetite, 
vomiting,  diarrhea,  sometimes  convulsions  and  death. 

"  *0f  course,  they  get  the  drug  while  in  the  womb 
from  their  mothers  who  are  addicts/  Dr.  Krugman 
said  yesterday  when  the  situation  came  to  light. 
*We  control  the  symptoms  with  Thorazine,  a  tran- 
quilizing  drug. 

it  *You  should  see  some  of  these  children.  They 
have  a  high-pitched  cry.  They  appear  hungry  but 
they  won't  eat  when  offered  food.  They  move 
around  so  much  in  the  crib  that  their  noses  and  toes 
become  red  and  excoriated/ 

"Dr.  Lewis  Thomas^  professor  of  medicine  at  New 
York  University-Bellevue,  brought  up  the  problem 
of  the  babies  Monday  night  at  a  symposium  on  nar- 
cotics addiction  sponsored  by  the  New  York  County 
Medical  Society.  He  saw  in  the  way  the  babies 
respond  to  treatment  a  clue  to  the  low  rate  of  cure 
of  addiction. 

**  'Unlike  the  adult  addict  w*ho  gets  over  his  symp- 
toms of  withdrawal  in  a  matter  of  days,  in  most  cases/ 
I>r.  Thomas  explained  later,  *the  infant  has  to  be 
treated  for  weeks  and  months.  The  baby  continues 
to  show  physical  signs  of  the  action  of  the  drugs* 
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''  Terhaps  in  adults  the  drugs  continue  to  have 
physical  effects  for  a  much  longer  time  after  with- 
drawal than  we  have  been  accustomed  to  recognize. 
That  would  mean  that  tiiese  people  have  a  physical 
need  for  the  drug  for  a  long  period,  and  tiiis  may  be 
tiie  clue  to  recidivism  much  more  than  the  social  or 
psychological  pressures  weVe  been  talking  about.' " 
N.  Y.  Herald  Tribune,  Apr.  25,  1962,  p.  25,  cols.  3-4. 

The  addict  is  under  compulsions  not  capable  of  man- 
agement without  outside  help.  As  stated  by  the  Council 
on  Mental  Health: 

"Physical  dependence  is  defined  as  tiie  develop- 
ment of  an  altered  physiological  state  which  is 
brought  about  by  the  repeated  administration  of  the 
drug  and  which  necessitates  continued  administration 
of  the  drug  to  prevent  the  api>earance  of  the  charac- 
teristic illness  which  is  termed  an  abstinence  syn- 
drome. When  an  addict  says  that  he  has  a  habit,  he 
means  that  he  is  physically  dependent  on  a  drug. 
When  he  says  that  one  drug  is  habit-forming  and 
another  is  not,  he  means  that  the  first  drug  is  one  on 
which  physical  dependence  can  be  developed  and  that 
the  second  is  a  drug  on  which  physical  dependence 
cannot  be  developed.  Physical  dependence  is  a  real 
physiological  disturbance.  It  is  associated  with  the 
development  of  hyperexcitability  in  reflexes  mediated 
through  multineurone  arcs.  It  can  be  induced  in 
animals,  it  has  been  shown  to  occur  in  tiie  paralyzed 
hind  limbs  of  addicted  chronic  spinal  dogs,  and  also 
has  been  produced  in  dogs  whose  cerebral  cortex  has 
been  removed."  Report  on  Narcotic  Addiction,  165 
A.  M.  A.  J.  1707,  1713. 

Some  say  the  addict  has  a  disease.  See  Hesse,  Nar- 
cotics and  Drug  Addiction  (1946),  p.  40  et  seq. 
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Others  say  addiction  is  not  a  disease  but  "a  sympU^m 
of  a  mental  or  psychiatric  disorder."  H,  R,  Rep.  No. 
2388,  84th  Cong,,  2d  Sess.,  p.  8.  And  see  Present  Status 
of  Narcotic  Addiction,  138  A.  M.  A.  J.  1019,  1026;  Nar- 
cotic Addiction,  Report  to  Attorney  General  Brown  by 
Citizens  Advisory  Committee  to  the  Attorney  General  on 
Crime  Prevention  (1954),  p.  12;  Finestone,  Narcotics  and 
Criminality,  22  Law  &  Con  temp.  Prob.  69,  8*^5  (1957). 

The  extreme  symptoms  of  addiction  have  been  described 
aa  follows: 

"To  be  a  confirmed  drug  addict  is  to  be  one  of  the 
walking  dead  .  .  .  .  The  teeth  have  rotted  out; 
the  appetite  is  lost  and  the  stomach  and  intestines 
don't  function  properly.  The  gall  bladder  becomes 
inflamed;  eyes  and  skin  turn  a  billions  yellow.  In 
some  cases  membranes  of  the  nose  turn  a  flammg 
red;  the  partition  separating  the  nostrils  is  eaten 
away — breathing  is  difficult*  Oxygen  in  the  blood 
decreases ;  bronchitis  and  tuberculosis  develop.  Good 
traits  of  character  disappear  and  bad  ones  emerge* 
Sex  organs  become  afi^ected.  Veins  collapse  and  livid 
purplish  scars  remain.  Boils  and  abscesses  plague 
the  skin;  gnawing  pain  racks  the  body*  Nerves 
snap;  vicious  twitching  develops.  Imaginary  and 
fantastic  fears  blight  the  mind  and  sometimes 
complete  insanity  results*  Often  times,  too.  death 
comes — much  too  early  in  life  .  .  .  .  Such  is  the 
torment  of  being  a  drug  addict;  such  is  the  plague 
of  being  one  of  the  walking  dead**'  N.  Y.  L*  J*,  June 
8,  1960,  p.  4,  col.  2. 

Some  States  punish  addiction^  though  most  do  not. 
See  S.  Doc.  No.  120,  84th  Cong.,  2d  Sess.,  pp.  41, 42.  Nor 
does  the  Uniform  Narcotic  Drug  Act,  first  approved  in 
1932  and  now  in  effect  in  most  of  the  States*  Great 
Britain,  beginning  in   1920  placed  "addiction  and  the 
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treatment  of  addicts  squarely  and  exclusively  into  the 
hands  of  the  medical  profession/'  Lindesmith,  The 
British  System  of  Narcotics  Control,  22  Law  &  Contempt 
Prob.  138  (1957),  In  England  the  doctor  ''has  almost 
complete  professional  autonomy  in  reaching  decisions 
about  the  treatment  of  addicts."  Schur,  British  Nar- 
cotics Policies,  51  J.  Grim,  L*  &  Criminology  619,  621 
(1961),  Under  British  law  "addicts  are  patients,  not 
criminals,"  Ibid.  Addicts  have  not  disappeared  in  Eng- 
land but  they  have  decreased  in  number  {id.,  at  622) 
and  there  is  now  little  "addict-crime"  there,  /d.,  at  623. 
The  fact  that  England  treats  the  addict  as  a  sick  per- 
son, while  a  few  of  our  States,  including  California,  treat 
him  as  a  criminal,  does  not,  of  course,  establish  the  uncon- 
stitutionality of  California's  penal  law.  But  we  do  know 
that  there  is  **a  hard  core'*  of  "chronic  and  incurable  drug 
addicts  who,  in  reality,  have  lost  their  power  of  self- 
control"  S.  Rep,  No.  2033,  84th  Cong,,  2d  Sees,,  p,  8. 
There  has  been  a  controversy  over  the  type  of  treatment — 
whether  enforced  hospitalization  or  ambulatory  care  is 
better,  H,  R,  Rep,  No.  2388,  84th  Cong.,  2d  Sess.,  pp.  efr- 
68,  But  there  is  little  disagreement  with  the  statement 
of  Charles  Winick:  "The  hold  of  drugs  on  persons 
addicted  to  them  is  so  great  that  it  would  be  almost  appro- 
priate to  reverse  the  old  adage  and  say  that  opium  deriva- 
tives represent  the  religion  of  the  people  who  use  them," 
Narcotics  Addiction  and  its  Treatment,  22  Law  & 
Con  temp,  Prob,  9  ( 1957) ,  The  abstinence  symptoms  and 
their  treatment  are  well  known,  /d,,  at  10-1 L  Cure  is 
difficult  because  of  the  complex  of  forces  tliat  make  for 
addiction,  /rf.,  at  18-23.  ** After  the  withdrawal  period p 
vocational  activities,  recreation,  and  some  kind  of  psycho- 
therapy have  a  major  role  in  the  treatment  program,  which 
ideally  lasts  from  four  to  six  months,^'  /rf,,  at  23-24. 
Dr,  Marie  Nyswander  tells  us  that  normally  a  drug  addict 
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must  be  hospitaKzed  in  order  to  be  cured*    The  Drug 
Addict  as  a  Patient  (1956),  p.  138, 

The  impact  that  an  addict  has  on  a  community  causes 
alarm  and  often  leads  to  punitive  measures.  Those 
measures  are  justified  when  they  relate  to  acts  of  trans- 
gression* But  I  do  not  see  how  under  our  system  being 
an  addict  can  be  punished  as  a  crime.  If  addicts  can  be 
punished  for  their  addiction ^  then  the  insane  can  also  be 
punished  for  their  insanity.  Each  has  a  disease  and  each 
must  be  treated  as  a  sick  person,^  As  Charles  Winick  has 
said: 

"There  can  be  no  single  program  for  the  elimina- 
tion of  an  illness  as  complex  as  drug  addiction,  which 


*  "The  sick  addict  must  be  quarantined  until  cured,  and  then  care- 
fully watched  until  fully  rehabilitated  to  a  life  of  normalcy/'  Nar- 
cotics, N.  Y.  Leg.  Doc.  No.  27  (1&52),  p.  116.  And  see  the  report 
of  Judge  Morris  Ploscowe  printed  as  Appendix  A,  Drug  Addiotioo: 
Crime  or  Diseajse?  (1961).  pp.  18,  19-20,  2L 

"These  predilections  for  stringent  law  enforcement  and  severer 
penalties  as  answers  to  the  problems  of  drug  addiction  reflect  the 
philosophy  and  the  teachings  of  the  Bureau  of  Narcotics.  For  years 
the  Bureau  has  supported  the  doctrine  that  if  penalties  for  narcotic 
drug  violations  were  severe  enough  and  if  tiiey  could  be  enforced 
strictly  enough,  drug  addiction  and  the  drug  traffic  would  largely 
disappear  from  the  American  scene.  This  approach  to  problems  of 
narcotics  has  resulted  in  spectacular  modifications  of  our  narcotic 
drug  laws  on  both  the  ^tate  and  federal  level.  ,  ,  . 

"Stringent  law  enforcement  has  its  place  in  any  system  of  con- 
trolling narcotic  drup.  However,  it  is  by  no  meam  the  complete 
answer  to  American  problems  of  drug  addiction.  In  the  first  place 
it  is  doubtful  whether  drug  addicts  can  be  deterred  from  using  drugs 
by  threats  of  jail  or  prison  sentences.  The  belief  that  fear  of  punish- 
ment is  a  vital  factor  in  deterring  an  addict  from  using  dnigs  rc^ts 
upon  a  superflcial  view  of  the  drug  addiction  process  and  the  nature 
of  drug  addiction.  .  .  , 

"...  The  very  severity  of  law  enforcement  tends  to  increase  the  price 
of  drugs  on  the  illicit  market  and  the  profits  to  be  made  tbeTefrom. 
The  lure  of  profita  and  the  risks  of  the  traffic  simply  challenge  the 
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carries  so  much  emotional  freight  in  the  community. 
Cooperative  interdisciplinary  research  and  action, 
more  local  community  participation,  training  the 
various  healing  professions  in  the  techniques  of  deal- 
ing with  addicts,  regional  treatment  facilities,  demon- 
etration  centers,  and  a  thorough  and  vigorous  post- 
treatment  rehabilitation  program  would  certainly 
appear  to  be  among  the  minimum  requirements  for 
any  attempt  to  come  to  terms  with  this  problem. 
The  addict  should  be  viewed  as  a  sick  person,  with 
a  chronic  disease  which  requires  almost  emergency 
action."    22  Law  &  Contemp.  Prob,  9,  33  (1957), 

The  Council  on  Mental  Health  reports  that  criminal 
sentences  for  addicts  interferes  ^'with  the  possible  treats 
ment  and  rehabilitation  of  addicts  and  therefore  should 
be  abolished."     165  A.  M.  A.  J,  1968,  1972. 

The  command  of  the  Eighth  Amendment,  banning 
"cruel  and  unusual  punishments,"  stems  from  the  Bill  of 
Rights  of  1688.  See  Francis  v.  Resweber,  329  U.  S*  459, 
463.  And  it  is  applicable  to  the  States  by  reason  of  the 
Due  Process  Clause  of  the  Fourteenth  Amendment.    Ibid. 

The  historic  punishments  that  were  cruel  and  unusual 
included  "burning  at  the  stake,  crucifixion,  breaking  on 
the  wheel*'  (In  re  Kemmler,  136  IL  S.  436,  446),  quarter- 
ing, the  rack  and  thumbscrew  (see  Chambers  v,  Florida^ 
309  U,  S,  227,  237),  and  in  some  circumstances  even  soli- 
tary confinement  (see  Medley,  134  U.  S.  160,  167-168), 


ingenuity  of  the  underu'orld  peddlers  to  find  new  channels  of  distribu- 
tion and  new  customera^  so  that  profits  can  be  niaintained  despite  the 
risks  involved.  So  long  as  a  non-addjct  peddler  is  i^nliing  to  take 
the  nsk  of  serving  as  a  wholesaler  of  drugs,  he  can  always  find  addict 
puehers  or  peddlers  to  handle  the  retail  aspects  of  the  business  in 
return  for  a  supply  of  the  drup  for  themselves.  Thus,  it  is  the  belief 
of  the  author  of  this  report  that  no  matter  how  severe  law  enforce- 
ment may  be,  the  drug  traffic  cannot  be  eliminated  under  present 
prohibitory  repressive  etatutes/' 
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The  question  presented  in  the  earlier  cases  concerned 
the  degree  of  severity  with  which  a  particular  offense 
was  punished  or  the  element  of  cruelty  present.*  A  pun- 
ishment out  of  all  proportion  to  the  offense  may  bring 
it  within  the  ban  against  "cruel  and  unusual  punish- 
ments;* See  O'Neil  v.  V€r7nont,  144  U.  S.  323,  331.  So 
may  the  cruelty  of  the  method  of  punishment,  as,  for 
example,  disemboweUng  a  person  ahve.  See  Wilker- 
mn  \\  Utah,  99  U.  S.  130.  135.  But  the  principle  that 
would  deny  power  to  exact  capital  punishment  for  a  petty 
crime  would  also  deny  power  to  punish  a  person  by  fine  or 
imprisonment  for  being  sick. 

The  Eighth  Amendment  expresses  the  revulsion  of 
civilized  man  against  barbarous  acts — the  "cry  of  horror" 
against  man's  inhumanity  to  his  fellow  man.  See  O'Neil 
y,  Vermont,  supra,  at  340  (dissenting  opinion);  Francis 
V.  Resweber,  supra,  at  473  (dissenting  opinion). 

By  the  time  of  Coke,  enlightenment  w^as  coming  as 
respects  the  insane.  Coke  said  that  the  execution  of  a 
madman  **should  be  a  miserable  spectacle,  both  against 
law,  and  of  extreame  inhumanity  and  cruelty,  and  can  be 
no  example  to  others."  6  Coke's  Third  Inst,  (4th  ed. 
1797),  p.  6.  Blackstone  endorsed  this  view  of  Coke, 
4  Commentaries  (Lewis  ed.  1897),  p,  25, 

We  should  show  the  same  discernment  respecting  drug 
addiction.  The  addict  is  a  sick  person.  He  may,  of 
course,  be  confined  for  treatment  or  for  the  protection  of 
society.*  Cruel  and  unusual  punishment  results  not  from 
confinement,  but  from  convicting  the  addict  of  a  crime- 
The  purpose  of  1 11721  is  not  to  cure,  but  to  penalize* 


'  See  3  Catholic  U.  L.  Rev,  117  (1953);  31  Marq.  L  Rev.  lOB  (1947); 
22  St.  Johns  L.  R€v.  270  (1948);  2  Stan.  L,  Rev.  174  (1949)  ■  33 
Va,  L.  Rev.  348  (1947);  21  Tul.  L.  Rev.  480  (1947);  1960  Wash. 
U.  L.  Q.,  p.  160. 

*  As  to  the  insane,  see  Lynch  v,  Ov^rhols^r,  369  U.  S.  705;  note,  1 
L.  R.  A.  (N.  8),  p.  540  et  seq. 
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Were  the  purpose  to  cure,  there  would  be  no  need  for  a 
mandatory  jail  term  of  not  less  than  90  days.  Contrary 
to  my  Brother  Clark^  I  think  the  means  must  stand 
constitutional  scrutiny,  as  well  as  the  end  to  be  achie^^d. 
A  prosecution  for  addiction,  with  its  resulting  stigma  and 
irreparable  damage  to  the  good  name  of  the  accused,  can- 
not be  justified  as  a  means  of  protecting  society,  where  a 
civil  commitment  would  do  as  well  Indeed,  in  §  5350 
of  the  Welfare  and  Institutions  Code.  California  has 
expressly  provided  for  civil  proceedings  for  the  commit- 
ment of  habitual  addicts.  Section  11721  is,  in  reahty,  a 
direct  attempt  to  punish  those  the  State  cannot  commit 
civilly;^   This  prosecution  has  no  relationship  to  the  curing 


^  The  difference  between  §  5350  and  §  11721  is  that  the  former  aims 
at  treatment  of  the  addiction,  whereas  §  11721  does  not.  The  latter 
cannot  be  construed  to  provide  treatment,  unless  jail  sentencesj  with- 
out more,  are  suddenly  to  become  medicinal.  A  comparison  of  the 
lengths  of  confinement  tinder  the  two  sections  is  irrelevant,  for  it  is 
the  purpose  of  the  coniinement  that  must  be  measured  against  the 
constitutional  prohibition  of  cruel  and  unusual  punishments. 

Health  and  Safety  Code  §  1 1391,  to  be  sure,  indicates  that  perhaps 
some  form  of  treatment  nfiay  be  given  an  addict  convicted  under 
§  1172L    Section  11391,  so  far  as  here  relevant,  provides: 

"No  person  shall  treat  an  addict  for  addiction  eiccept  in  one  of  the 
following: 

''(a)  An  institution  approved  by  the  Board  of  Medical  Examiners, 
and  where  the  patient  is  at  all  times  kept  under  restraint  and  controK 

*'(b)  A  city  or  county  jail. 

"(c)  A  state  prison. 

"(d)  A  stMe  narcotic  hospital, 

"(e)  A  state  hospital, 

"(f)  A  county  hospital, 

"Thifl  section  does  not  apply  during  emergency  treatment  or  where 
the  patient's  addiction  is  compUcated  by  the  presence  of  incurable 
disease,  serious  accident,  or  injury^  or  the  infirmiti^  of  old  age/' 
(Emphasis  supphed.) 

Section  11391  does  not  state  that  any  treatment  is  required  for  either 
part  or  the  whole  of  the  mandatory  GOnlay  prison  term  imposed  by 
§  11721.    Should  the  necessity  for  treatment  end  before  the  00-day 
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of  an  illness.  Indeed,  it  cannot,  for  the  prosecution  is 
aimed  at  penalizing  an  illness,  rather  than  at  providing 
medical  care  for  it.  We  would  forget  the  teachings  of  the 
Eighth  Amendment  if  we  allowed  sickness  to  be  made  a 
crime  and  permitted  sick  people  to  be  punished  for  being 
sick.  This  age  of  enlightennient  cannot  tolerate  such 
barbarous  action* 

Mr.  Justice  Harlan,  concurring. 

I  am  not  prepared  to  hold  that  on  the  present  state  of 
medical  knowledge  it  is  completely  irrational  and  hence 
unconstitutional  for  a  State  to  conclude  that  narcotics 
addiction  is  something  other  than  an  illness  nor  that  it 
amounts  to  cruel  and  unusual  punishment  for  the  State 
to  subject  narcotics  addicts  to  its  criminal  law\  Insofar 
as  addiction  may  be  identified  with  the  use  or  possession 
of  narcotics  within  the  State  (or,  I  w^ould  suppose,  with- 
out the  State),  in  violation  of  local  statutes  prohibiting 
such  acts,  it  may  surely  be  reached  by  the  State's  criminal 
law.  But  in  this  case  the  trial  court's  instructions  per- 
mitted the  jury  to  find  the  appellant  guilty  on  no  more 
proof  than  that  he  w^as  present  in  California  while  he 
was  addicted  to  narcotics/    Since  addiction  alone  cannot 


term  is  concluded,  or  should  no  treatment  be  given,  the  addict  clearly 
would  be  undergoing  punishment  for  an  illness.  Therefore^  reference 
to  §  11391  will  not  solve  or  alleviate  the  problem  of  cruel  and  unusual 
punishment  presented  by  this  ease. 

•The  jury  was  instructed  that  **it  is  not  incumbent  upon  tlie  People 
to  prove  the  unlawfulness  of  defendant's  use  of  nareotit^*  All  that 
the  People  must  show  is  either  that  the  defendant  did  use  a  narcotic 
in  Los  Angela  County,  or  that  while  in  the  City  of  Los  Anjseles  he 
was  addicted  to  the  use  of  narcotics."  (Emphasis  added  J  Although 
the  jury  was  told  that  it  should  acquit  if  the  appellant  proved  that 
his  ''being  addicted  to  the  use  of  narcotics  was  administered  [dc]  by 
or  under  the  direction  of  a  person  licensed  by  the  State  of  California 
to  prescribe  and  administer  narcotic^/'  this  part  of  the  instruction  did 
not  cover  other  possible  lawful  uses  which  could  have  produced  the 
appellant's  addiotioo. 
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reasonably  be  thought  to  amount  to  more  than  a  com- 
pelUiig  propensity  to  use  narcotics^  the  effect  of  this 
instruction  waa  to  authorize  criminal  punishment  for  a 
bare  desire  to  commit  a  criminal  act. 

If  the  California  statute  reaches  this  type  of  conduct, 
and  for  present  purposes  we  must  accept  the  trial  court's 
construction  as  binding,  Termmiello  v.  Chicago^  337  U,  S, 
1,  4,  it  is  an  arbitrary  imposition  which  exceeds  the  power 
that  a  State  may  exercise  in  enacting  its  criminal  law. 
Accordingly,  I  agree  that  the  application  of  the  CaUfornia 
statute  was  unconstitutional  in  this  case  and  join  the 
judgment  of  reversal 

Mr,  Justice  Clark,  dissenting. 

The  Court  finds  I  11721  of  California's  Health  and 
Safety  Code,  making  it  an  offense  to  *'be  addicted  to  the 
use  of  narcotics/'  violative  of  due  process  as  **a  cruel  and 
unusual  punishment/*     I  cannot  agree. 

The  statute  must  first  be  placed  in  perspective.  Cali- 
fornia has  a  comprehensive  and  enlightened  program  for 
the  control  of  narcotism  based  on  the  overriding  pohcy  of 
prevention  and  cure.  It  is  the  product  of  an  extensive 
investigation  made  in  the  mid-Fifties  by  a  committee  of 
distinguished  scientists,  doctors,  law  enforcement  officers 
and  laymen  appointed  by  the  then  Attorney  General,  now 
Governor,  of  California*  The  committee  filed  a  detailed 
study  entitled  "Report  on  Narcotic  Addiction"  which  was 
given  considerable  attention.  No  recommendation  was 
made  therein  for  the  repeal  of  §  11721,  and  the  State 
Legislature  in  its  discretion  continued  the  policy  of  that 
section. 

Apart  from  prohibiting  specific  acts  such  as  the  pur- 
chase, possession  and  sale  of  narcotics^  CaUfornia  has 
taken  certain  legislative  steps  in  regard  to  the  status  of 
being  a  narcotic  addict — a  condition  commonly  recog- 
nized as  a  threat  to  the  State  and  to  the  individual.    The 
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Code  deals  with  this  problem  in  realistic  stages.  At  its 
incipiency  narcotic  addiction  is  handled  under  §  11721  of 
the  Health  and  Safety  Code  which  is  at  issue  here*  It 
provides  that  a  person  found  to  be  addicted  to  the  use  of 
narcotics  shall  serve  a  term  in  the  county  jail  of  not  less 
than  90  days  nor  more  than  one  year,  with  the  minimum 
90-day  confinement  applying  in  all  cases  without  excep- 
tion. Provision  is  made  for  parole  with  periodic  tests  to 
detect  readdiction. 

The  trial  court  defined  "addicted  to  narcotics**  as  used 
in  1 11721  in  the  following  charge  to  the  jury: 

'The  word  'addicted*  means,  strongly  disposed  to 
some  taste  or  practice  or  habituated,  especially  to 
drugs*  In  order  to  inquire  as  to  whether  a  person  is 
addicted  to  the  use  of  narcotics  is  in  effect  an  inquiry 
as  to  his  habit  in  that  regard.  Does  he  use  them 
habitually*  To  use  them  often  or  daily  is,  according 
to  the  ordinary  acceptance  of  those  words »  to  use 
them  habitually/' 

There  was  no  suggestion  that  the  term  "narcotic  addict" 
as  here  used  included  a  person  who  acted  without  volition 
or  who  had  lost  the  power  of  self-control.  Although  the 
section  is  penal  in  appearance — perhaps  a  carry-over  from 
a  less  sophisticated  approach — its  present  provisions  are 
quite  similar  to  those  for  civil  commitment  and  treatment 
of  addicts  who  have  lost  the  power  of  self-control  and  its 
present  purpose  is  reflected  in  a  statement  which  closely 
follows  §  11721:  *The  rehabilitation  of  narcotic  addicts 
and  the  prevention  of  continued  addiction  to  narcotics  is 
a  matter  of  statewide  concern/'  California  Health  and 
Safety  Code  g  11728. 

Where  narcotic  addiction  has  progressed  beyond  the 
incipient,  volitional  stage,  California  provides  for  com- 
mitment of  three  months  to  two  years  in  a  state  hospital 
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California  Welfare  and  Institutions  Code  §  5355.  For  the 
purposes  of  this  provision,  a  narcotic  addict  is  defined  as 

''any  person  who  habitually  takes  or  otherwise  uses 
to  the  extent  of  having  lost  the  power  of  self-control 
any  opium,  morphine,  cocaine,  or  other  narcotic  drug 
as  defined  in  Article  1  of  Chapter  1  of  Division  10 
of  the  Health  and  Safety  Code."  California  Welfare 
and  Institutions  Code  §  5350.    (Emphasis  supplied.) 

This  proceeding  is  clearly  civil  in  nature  with  a  purpose 
of  rehabilitation  and  cure.  Significantly,  if  it  is  found 
that  a  person  committed  under  §  5355  will  not  receive 
substantial  benefit  from  further  hospital  treatment  and 
is  not  dangerous  to  society,  he  may  be  discharged — ^but 
only  after  a  minimum  confinement  of  three  months. 
§5355.1. 

Thus,  the  "criminal"  provision  applies  to  the  incipient 
narcotic  addict  who  retains  self-control,  requiring  con- 
finement of  three  months  to  one  year  and  parole  with  fre- 
quent tests  to  detect  renewed  use  of  drugs.  Its  overriding 
purpose  is  to  cure  the  less  seriously  addicted  person  by 
preventing  further  use.  On  the  other  hand,  the  "civil" 
conmiitment  provision  deals  with  addicts  who  have  lost 
the  power  of  self-control,  requiring  hospitalization  up 
to  two  years.  Each  deals  with  a  different  type  of  addict 
but  with  a  conmion  purpose.  This  is  most  apparent  when 
the  sections  overlap:  if  after  civil  commitment  of  an 
addict  it  is  found  that  hospital  treatment  will  not  be  help- 
ful, the  addict  is  confined  for  a  minimum  period  of  three 
months  in  the  same  manner  as  is  the  volitional  addict 
under  the  "criminal"  provision. 

In  the  instant  case  the  proceedings  against  the  peti- 
tioner were  brought  under  the  volitional-addict  section. 
There  was  testimony  that  he  had  been  using  drugs  only 
four  months  with  three  to  four  relatively  mild  doses  a 
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week.  At  arrest  and  trial  he  appeared  normal  His  tes- 
timony was  clear  and  concise,  being  simply  that  he  had 
never  used  drugs.  The  scabs  and  pocks  on  his  arms  and 
body  were  caused,  he  said,  by  **overseas  shots"  admin* 
istered  during  army  service  preparatory  to  foreign  aesipi- 
ment  He  was  very  articulate  in  his  testimony  but  the 
jury  did  not  believe  him,  apparently  because  he  had  told 
the  clinical  expert  while  being  examined  after  arrest  that 
he  had  been  using  drugs,  as  I  have  stated  above.  The 
officer  who  arrested  him  also  testified  to  like  statements 
and  to  scabs — some  10  or  15  days  old — showing  narcotio 
injections*  There  was  no  evidence  in  the  record  of  with- 
drawal symptoma  Obviously  he  could  not  have  been 
committed  under  §  5355  as  one  who  had  completely  *'lost 
the  power  of  self-control/*  The  jury  was  instructed  that 
narcotic  "addiction''  as  used  in  1 11721  meant  strongly 
disposed  to  a  taste  or  practice  or  habit  of  its  use,  indicated 
by  the  use  of  narcotics  often  or  daily.  A  general  verdict 
was  returned  against  petitioner,  and  he  was  ordered  con- 
fined for  90  days  to  be  followed  by  a  two-year  parole  dur- 
ing which  he  was  required  to  take  periodic  NalLine  teste. 
The  majority  strikes  down  the  conviction  primarily  on 
the  grounds  that  petitioner  was  denied  due  process  by  the 
imposition  of  criminal  penalties  for  nothing  more  than 
being  in  a  status.  This  viewpoint  is  premised  upon  the 
theme  that  1 11721  is  a  "criminar'  provision  authoriz- 
ing a  punishment,  for  the  majority  admits  that  "a  State 
might  establish  a  program  of  compulsory  treatment  for 
those  addicted  to  narcotics"  which  "might  require  periods 
of  involuntary  confinement/*  I  submit  that  CaliforniA 
has  done  exactly  that.  The  majority*s  error  is  in  instruct- 
ing the  California  Legislature  that  hospitalization  is  the 
only  treatment  for  narcotics  addiction — ^that  anything  leas 
is  a  punishment  denying  due  process.  California  haa 
found  otherwise  after  a  study  which  I  suggest  was 
more   extensive   than   that  conducted   by   the   Court. 
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Even  in  California's  program  for  hospital  commitment 
of  non volitional  narcotic  addicts — which  the  majority 
approves — it  is  recognized  that  some  addicts  will  not 
respond  to  or  do  not  need  hospital  treatment.  As  to  these 
persons  its  provisions  are  identical  to  those  of  §  11721 — 
confinement  for  a  period  of  not  less  than  90  daj^.  Sec- 
tion  11721  provides  this  confinement  as  treatment  for  the 
volitional  addicts  to  whom  its  provisions  apply,  in  addi- 
tion to  parole  with  frequent  tests  to  detect  and  prevent 
further  use  of  drugs.  The  fact  that  §  11721  might  be 
labeled  **criminar*  seems  irrelevant,*  not  only  to  the 
majority's  own  "treatment"  test  but  to  the  "concept  of 
ordered  liberty"  to  which  the  States  must  attain  under 
the  Fourteenth  Amendment.  The  test  is  the  overall  pur- 
pose and  effect  of  a  State*s  act,  and  I  submit  that  Cali- 
fornia's program  relative  to  narcotic  addicts — including 
both  the  "criminal"  and  "civil''  provision* — is  inherently 
one  of  treatment  and  lies  well  within  the  power  of  a  State* 
However,  the  case  in  support  of  the  judgment  below 
need  not  rest  solely  on  this  reading  of  California  law. 
For  even  if  the  overall  statutory  scheme  is  ignored  and 
a  purpose  and  effect  of  punishment  is  attached  to  1 11721, 
that  provision  still  does  not  violate  the  Fourteenth 
Amendment.  The  majority  acknowledges,  as  it  must, 
that  a  State  can  punish  persons  who  purchase,  poeaesa 
or  use  narcotics.  Although  none  of  these  acts  are  harmful 
to  society  in  themselves,  the  State  constitutionaUy  may 
attempt  to  deter  and  prevent  them  through  punishment 
because  of  the  grave  threat  of  future  harmful  conduct 
which  they  pose.  Narcotics  addiction — including  the 
incipient,  volitional  addiction  to  which  this  provision 
speaks — is  no  different,  California  courts  have  taken  judi- 
cial notice  that  *'the  inordinate  use  of  a  narcotic  drug  tends 


•Any  reliance  upon  the  "stigma"  of  a  misdemeaiior  eooviction  In 
this  context  is  misplaced,  as  it  would  banUy  be  different  from  the 
atigma  of  a  civil  commitment  for  narcotics  addiction. 
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to  create  an  irresistible  craving  and  forms  a  habit  for  its 
continued  use  until  one  becomes  an  addict,  and  he  respects 
no  convention  or  obligation  and  will  lie,  steal,  or  use  any 
other  base  means  to  gratify  his  passion  for  the  drug,  being 
lost  to  all  considerations  of  duty  or  social  position/' 
People  V.  Jauregui  142  Cal  App.  2d  555,  561.  298  P.  2d 
896,  900  ( 1956) .  Can  this  Court  deny  the  legislative  and 
judicial  judgment  of  California  that  incipient,  volitional 
narcotic  addiction  poses  a  threat  of  serious  crime  similar 
to  the  threat  inherent  in  the  purchase  or  possession  of 
narcotics?  And  if  such  a  threat  is  inherent  in  addiction, 
can  this  Court  say  that  California  is  powerless  to  deter  it 
by  punishment? 

It  is  no  answer  to  suggest  that  we  are  deahng  with  an 
involuntary  status  and  thus  penal  sanctions  will  be  inef- 
fective and  unfair.  The  section  at  issue  applies  only  to 
persons  who  use  narcotics  often  or  even  daily  but  not  to 
the  point  of  losing  self-controL  When  dealing  with  invol- 
untary addicts  California  moves  only  through  I  5355  of 
its  Welfare  Institutions  Code  which  clearly  is  not  penal. 
Even  if  it  could  be  argued  that  §  11721  may  not  be  limited 
to  volitional  addicts,  the  petitioner  in  the  instant  case 
undeniably  retained  the  power  of  self-control  and  thus 
to  him  the  statute  would  be  constitutional.  Moreover, 
"status**  offenses  have  long  been  known  and  recognised 
in  the  criminal  law.  4  Blacks  tone,  Commentaries  (Jones 
ed,  1916),  170.  A  ready  example  is  drunkenness,  which 
plainly  is  as  involuntary  after  addiction  to  alcohol  as  is 
the  taking  of  drugs. 

Nor  is  the  (x>njecture  relevant  that  petitioner  may  have 
acquired  his  habit  under  lawful  circumstances.  There 
was  no  suggestion  by  him  to  this  effect  at  trial,  and  surely 
the  State  need  not  rebut  all  possible  lawful  sources  of 
addiction  as  part  of  its  prima  facie  case. 

The  argument  that  the  statute  constitutes  a  cruel  and 
unusual  punishment  is  governed  by  the  discussion  above. 
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Properly  construed,  the  statute  provides  a  treatment 
rather  than  a  punishment.  But  even  if  interpreted  as 
penal,  the  sanction  of  incarceration  for  3  to  12  months 
is  not  unreasonable  when  applied  to  a  person  who  has  vol- 
untarily placed  himself  in  a  condition  posing  a  serious 
threat  to  the  State.  Under  either  theory,  its  provisions 
for  3  to  12  months'  confinement  can  hardly  be  deemed 
unreasonable  when  compared  to  the  provisions  for  3 
to  24  months'  confinement  under  §  5355  which  the 
majority  approves. 

I  would  affirm  the  judgment. 

Mr.  Justice  White,  dissenting. 

If  appellant's  conviction  rested  upon  sheer  status,  con- 
dition or  illness  or  if  he  was  convicted  for  being  an  addict 
who  had  lost  his  power  of  self-control,  I  would  have  other 
thoughts  about  this  case.  But  this  record  presents 
neither  situation.  And  I  believe  the  Court  has  departed 
from  its  wise  rule  of  not  deciding  constitutional  questions 
except  where  necessary  and  from  its  equally  sound  prac- 
tice of  construing  state  statutes,  where  possible,  in  a 
manner  saving  their  constitutionality.* 


^  It  has  repeatedly  been  held  in  this  Court  that  its  practice  will 
not  be  "to  decide  any  constitutional  question  in  advance  of  the  neces- 
sity for  its  decision  .  .  .  or  .  .  .  except  with  reference  to  the  par- 
ticular facts  to  which  it  is  to  be  applied,"  Alabama  State  Federation 
V.  McAdory,  325  U.  S.  450,  461,  and  that  state  statutes  will  always 
be  construed,  if  possible,  to  save  their  constitutionality  despite  the 
plausibility  of  different  but  unconstitutional  interpretation  of  the 
language.  Thus,  the  Court  recently  reaffinned  the  principle  in  Oil 
Workers  Unions  v.  Missouri,  361  U.  S.  363,  370:  "When  that  claim 
is  litigated  it  will  be  subject  to  review,  but  it  is  not  for  us  now  to 
anticipate  its  outcome.  '"Constitutional  questions  are  not  to  be 
dealt  with  abstractly".  .  .  .  They  will  not  be  anticipated  but  will 
be  dealt  with  only  as  they  are  appropriately  raised  upon  a  record 
before  us.  .  .  .    Nor  will  we  assume  in  advance  that  a  State  will  so 
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T  am  not  at  all  ready  to  place  the  use  of  narooticg 
beyond  the  reach  of  the  States*  criminal  laws*  I  do  not 
consider  appellant's  conviction  to  be  a  punishment  for 
having  an  illness  or  for  simply  being  in  some  status  or 
condition ,  but  rather  a  conviction  for  the  regular,  repeated 
or  habitual  use  of  narcotics  immediately  prior  to  his  arrest 
and  in  violation  of  the  California  law.  As  defined  by 
the  trial  court/''  addiction  is  the  regular  use  of  narcotics 
and  can  be  proved  only  by  evidence  of  such  use.  To  find 
addiction  in  this  case  the  jury  had  to  believe  that  appel- 
lant had  frequently  used  narcotics  in  the  recent  past/ 
California  is  entitled  to  have  its  statute  and  the  record  so 
read,  particularly  where  the  State's  only  purpose  in  allow- 
ing  prosecutions  for  addiction  was  to  supersede  its  own 
venue  requirements  applicable  to  prosecutions  for  the 
use  of  narcotics  and  in  effect  to  allow  convictions  for  use 


constnie  its  law  as  to  bring  it  into  conflict  with  the  federal  Consti- 
tution or  an  act  of  Congress.'  AUen-Bradtey  Local  v.  Wiscotmn 
Board,  315  V.  S.  740,  at  746/' 

^  The  court  instructed  the  jury  that,  "The  word  'addicted*  means, 
strongly  disposed  to  some  tasle  or  practice  or  habituated,  especially 
to  dnigs.  In  order  to  inquire  as  to  whether  a  person  is  addicted  to 
the  use  of  narcotics  ia  in  effect  an  inqutiy  as  to  his  habit  in  that 
regard.  .  _  To  tiee  them  often  or  daily  ia^  according  to  the  ordinan^ 
acceptance  of  those  words,  to  use  them  babitnaUy." 

*  This  is  not  a  case  where  a  defendant  is  convicted  *'even  though 
he  has  never  touched  any  narcotic  drug  within  the  State  or  been 
guilty  of  any  irregular  behavior  there.*'  The  evidence  wm  that 
appellant  lived  and  worked  in  Los  Angeles.  He  admitted  before  trial 
that  he  had  used  narcotics  for  three  or  four  months,  three  or  four 
times  a  week^  usually  at  his  place  with  his  friends.  He  stated  to  the 
police  that  he  had  last  used  narcotics  at  54th  and  Central  in  the  City 
of  Los  Angeles  on  January  27,  S  dav^s  before  his  arrest.  According  to 
the  8tate*s  expert,  no  needle  mark  or  scab  found  on  appdbnt's  arms 
was  newer  than  3  days  old  and  the  most  recent  mark  might  have 
been  as  old  as  10  days,  which  was  consistent  with  appellant *s  own 
pretrial  admissions.  The  State's  evidence  was  that  appellant  had 
used  oarcotics  at  least  7  times  in  the  15  days  umnediatdy  preceding 
his  arfest. 
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where  there  is  no  precise  evidence  of  the  county  where  the 
u8e  took  place/ 

Nor  do  I  find  any  indications  in  this  record  that  Cali- 
fornia would  apply  1 11721  to  the  case  of  the  helpless 
addict.  I  agree  with  my  Brother  Clahk  that  there  was 
no  evidence  at  all  that  appellant  had  lost  the  power  to 
control  his  acts.  There  was  no  evidence  of  any  use  within 
3  days  prior  to  appellant's  arrest.  The  most  recent  marks 
might  have  been  3  days  old  or  they  might  have  been  10 


*  The  typical  case  under  the  imrt^otics  statute,  as  the  State  made 
clear  in  its  brief  and  argument,  is  the  one  where  the  defendant  makes 
no  admissions,  as  he  did  in  this  case,  and  the  only  evidence  of  use  or 
addiction  is  presented  by  an  expert  who,  on  the  basis  of  needle  marks 
and  scabs  or  other  physical  evidence  revealed  by  the  body  of  the 
defendant,  testifies  that  the  defendant  has  regularly  taken  narcotics 
in  the  recent  past.  See,  e.g.,  People  v.  Williams,  164  Cal.  A  pp.  2d 
$58,  331  P.  2d  251 ;  People  \\  Garcia,  122  Cal.  App.  2d  962,  266  P, 
2d  233;  People  v.  Ackie^,  147  CaL  App.  2d  40,  3CM  P.  2d  1032. 
Under  the  local  venue  requirements,  a  conviction  for  simple  use  of 
narcotics  may  be  had  only  in  the  county  where  the  use  took  place, 
People  V.  Garcia,  supra,  and  in  the  usual  case  evidence  of  the  precise 
location  of  the  use  is  lacking.  Where  the  charge  is  addiction,  venue 
under  §  1 1721  of  the  Health  and  Safety  Code  may  be  laid  in  any 
county  where  the  defendant  is  found.  People  v.  Ackles,  snpra,  147 
CaL  App.  2d,  at  42-43,  304  P.  2d,  at  1033,  distinguishinR  Peopk 
V.  Thompson,  144  Cal.  App.  2d  854,  301  P.  2d  313.  Under  Call- 
fomia  law  a  defendant  has  no  constitutional  right  to  be  tried  in 
any  iiarticular  countyp  but  under  statu  tc»r>'  law,  with  certain  excep- 
tions, '*an  accused  penson  is  answerable  only  in  the  jurisdiction  where 
the  crime,  or  some  part  or  effect  thereof,  was  committed  or  occurred," 
People  V.  ^feQladde^u,  40  Cal.  App.  2d  748,  762,  106  P.  2d  84,  92. 
A  charge  of  narcotics  addiction  is  one  of  the  exceptions  and  there 
are  others.  See,  e,  g.,  §§781,  784,  785,  7S6,  788,  Cal,  Penal  Code, 
Venue  is  to  be  determined  from  the  evidence  and  is  for  the  jury, 
but  it  need  not  be  proved  beyond  a  reasonable  doubt.  People  v. 
Megladdery,  supra,  40  Cal.  App.  2d,  at  764,  106  P-  2d,  at  93.  See 
People  V,  Bastto,  55  Cal,  App.  2d  615,  131  P,  2d  614;  Peopk  v. 
Garcia,  $upra.  In  reviewing  convictions  in  narcotics  eaises,  appellate 
courts  view  the  evidence  of  %*enue  *'in  the  light  most  favorable  to  the 
judgment/*    Peopk  v.  Garcia,  mtpra. 
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days  old.  The  appellant  admitted  before  trial  that  he 
had  last  used  narcotics  8  days  before  bis  arrest.  At  the 
trial  he  denied  having  taken  narcotics  at  all  The  uncon- 
troverted  evidence  was  that  appellant  was  not  under  the 
Influence  of  narcotics  at  the  tinie  of  his  arrest  nor  did  he 
have  withdrawal  symptoms.  He  was  an  incipient  addict, 
a  redeemable  user,  and  the  State  chose  to  send  him  to  jail 
for  90  days  rather  than  to  attempt  to  confine  him  by  civil 
proceedings  under  another  statute  which  require  a  find- 
ing that  the  addict  has  lost  the  power  of  self -control.  In 
my  opinion,  on  this  record,  it  was  within  the  power  of 
the  State  of  California  to  confine  him  by  criminal  proceed- 
ings for  the  use  of  narcotics  or  for  regular  use  amounting 
to  habitual  use.^ 

The  Court  clearly  does  not  rest  its  decision  upon  the 
narrow  ground  that  the  jury  was  not  expressly  instructed 
not  to  convict  if  it  believed  appellant^s  use  of  narcotics 
was  beyond  his  control.  The  Court  recognizes  no  degrees 
of  addiction.  The  Fourteenth  Amendment  is  today  held 
to  bar  any  prosecution  for  addiction  regardless  of  the 
degree  or  frequency  of  use,  and  the  Court's  opinion 
bristles  with  indications  of  further  consequences.  If  it  is 
*'cruel  and  unusual  punishment*'  to  convict  appellant  for 
addiction,  it  is  difficult  to  understand  why  it  would  be 
any  less  offensive  to  the  Fourteenth  Amendment  to  con- 
vict him  for  use  on  the  same  evidence  of  use  which  proved 
he  was  an  addict.  It  is  significant  that  in  purporting  to 
reaflSrm  the  power  of  the  States  to  deal  with  the  narcotics 
traffic,  the  Court  does  not  include  among  the  obvious 
powers  of  the  State  the  power  to  punish  for  the  use 
of  narcotics.  I  cannot  think  that  the  omission  was 
inadvertent. 


^Health  aod  Safety  Ccxje  §  11391  expressly  permits  and  contem- 
plates tba  medical  treatment  of  narcotios  ftddicte  confined  to  jail. 
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The  Court  has  not  merely  tidied  up  California's  law  by 
removing  some  irritating  vestige  of  an  outmoded  approach 
to  the  control  of  narcotics.  At  the  very  least,  it  has  effec- 
tively removed  California's  power  to  deal  effectively  with 
the  recurring  case  under  the  statute  where  there  is  ample 
evidence  of  use  but  no  evidence  of  the  precise  location  of 
use.  Beyond  this  it  has  cast  serious  doubt  upon  the 
power  of  any  State  to  forbid  the  use  of  narcotics  under 
threat  of  criminal  punishment.  I  cannot  believe  that  the 
Court  would  forbid  the  application  of  the  criminal  laws 
to  the  use  of  narcotics  under  any  circumstances.  But  the 
States,  as  well  as  the  Federal  Government,  are  now  on 
notice.  They  will  have  to  await  a  final  answer  in  another 
case. 

Finally,  I  deem  this  application  of  "cruel  and  unusual 
punishment"  so  novel  that  I  suspect  the  Court  was  hard 
put  to  find  a  way  to  ascribe  to  the  Framers  of  the  Consti- 
tution the  result  reached  today  rather  than  to  its  own 
notions  of  ordered  liberty.  If  this  case  involved  economic 
regulation,  the  present  Court's  allergy  to  substantive  due 
process  would  surely  save  the  statute  and  prevent  the 
Court  from  imposing  its  own  philosophical  predilections 
upon  state  legislatures  or  Congress.  I  fail  to  see  why  the 
Court  deems  it  more  appropriate  to  write  into  the  Consti- 
tution its  own  abstract  notions  of  how  best  to  handle  the 
narcotics  problem,  for  it  obviously  cannot  match  either 
the  States  or  Congress  in  expert  understanding. 

I  respectfully  dissent. 
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CJONTINENTAL  ORE  CO.  et  au  u.  UNION 
CARBIDE  &  CARBON  CORP.  et  al. 

CEHTIORABI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  NINTH  CIRCUIT. 

No.  304.    Argued  April  16-17,  1962,— Decided  June  25,  1962. 

Petitioners  sued  respondents  under  §  4  of  the  Clayton  Act  to  recover 
treble  damages,  allegini^  that  respondents  had  violated  g§  1  and  2 
of  the  Sherman  Act  by  conspiring  to  restrain,  by  monopolizing,  and 
by  attempting  and  conspiring  to  monopolize,  trade  and  commerce 
in  ferro vanadium  and  vanadium  oxide.  The  jun^  brought  m  a 
verdict  for  respondents,  and  petitioners  appealed,  contending  that 
the  District  Court  erred  in  excluding  various  items  of  evidence,  in 
giving  certain  instructions  to  the  jury,  in  refusing  to  give  other 
instructions  and  in  other  rulinp.  The  Court  of  Appeals  held  that 
there  was  insufficient  evidence  to  justify  a  jury's  finding  that 
respondents*  illegal  acts  were  the  cause  of  petitionersf*  failure  in 
the  vanadium  business  and  that,  therefore,  a  verdict  should  have 
been  direct^  for  respondents.  Held:  The  judgment  is  vacated 
and  the  case  is  remanded  for  a  new  trial.    Pp.  691-710. 

L  In  concluding  that  there  should  have  been  a  directed  verdict 
for  respondents,  the  Court  of  Appeals  erred  m  failing  to  view  the 
evidence  in  the  Light  mo^  favorable  to  petitioners  and  to  give 
petitioners  the  benefit  of  all  inferences  which  the  evidence  fairly 
BUpported:  and  it  erred  in  holding  that  there  was  insufficient  evi- 
dence to  support  a  finding  that  respondents'  conduct  in  fact  caused 
injury  to  petitioners'  business.  It  was  the  jur>'*s  function  to  weigh 
the  evidence  and  the  inferences  to  be  drawn  therefrom  and  to  come 
to  an  ultimate  conclusion  as  to  the  facta*    Pp.  696-702. 

2,  The  District  Court  erred  in  rejecting  petitioneiB'  offer  to  prove 
that  they  had  been  excluded  from  the  Canadian  market  by  a 
wholly  owned  subsidiary  of  one  of  the  respondents,  which  was  act* 
ing  as  the  euclusive  purchasing  agent  for  the  wartime  Office  of 
Metals  Controller  of  the  Canadian  Government,  but  which  allegedly 
operated  in  ihm  connection  under  the  control  and  direction  of  it^ 
parent  corporation  for  the  purpose  of  canning  out  the  overall 
conspiracy  to  restrain  and  monopoliie  the  vanadium  industry  la 
the  United  States.  This  offer  of  proof  was  relevant  evidence  of  a 
violation  of  the  Shennan  Act  charged  in  the  complaint,  and  it  was 
not  inadmissible  on  the  ground  that  the  subsidiary  corporation  was 
acting  as  an  arm  of  the  Canadian  Government.    Pp.  702*708, 
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3.  The  District  Court  committed  several  trial  errors  which  should 
not  be  repeated  in  a  new  trial.    Pp,  708-710. 

(a)  The  District  Court  erred  in  charging  the  jury  that,  in  the 
context  of  the  facts  alleged  in  this  case^  a  conspifacj^  must  be  proved 
"which  was  reasonably  calculated  to  prejudice  the  public  interest 
by  unduly^'  restraining  trade  and  which  was  intended  *'to  injure 
the  general  public  by"  restraining  trade.    P.  708, 

(b)  The  District  Court  misinterpreted  the  law  in  defining 
"monopolization*'  and  '^attempted  monopolization"  in  terms  of 
^'conspiracy  to  monopolize/'  and  this  error  was  prejudicial  rather 
than  harmless.    Pp.  70S-709. 

(c)  The  District  Court  erred  in  its  persistent  exclusion  of 
evidence  relating  to  the  period  before  petitioners*  entrance  into  the 
industry,  since  this  evidence  was  clearly  material  to  petitioners' 
charge  that  there  was  a  conspiracy  and  monopolization  in  existen^^ 
when  they  came  into  the  industry  and  that  they  were  eliminated  in 
furtherance  thereof.    Pp.  709-710. 

289  F*  2d  80,  judgment  vacated  and  case  remanded  for  new  trial. 

Joseph  L.  Alioto  argued  the  cause  for  petitioners.  With 
him  on  the  briefs  were  Maxwell  Keith  and  Richard  Saveri. 

Josiah  G\  Holland  argued  the  cause  for  the  Vanadium 
Corporation  of  America,  respondent.  With  him  on  the 
briefs  were  Edward  R.  A-eaher,  Robert  P*  Davison,  Melvin 
D.  Goodman  and  Francis  N.  Marshall 

Richard  J.  Archer  argued  the  cause  for  Union  Carbide 
&  Carbon  Corp.  et  aL,  resp>ondents.  With  him  on  the 
briefs  were  Herbert  W.  Clark  and  Girvan  Peck, 

Mr,  Justice  White  deHvered  the  opinion  of  the  Court. 
This  is  a  private  treble  damage  action  under  the  anti- 
trust laws,'     Continental  Ore  Company^  a  partnership, 

1  The  action  was  brought  under  §  4  of  the  Clayton  Act,  16  U.  S.  C. 
§15: 

"Any  person  who  shall  be  injured  in  his  business  or  property  by 
reason  of  anything  forbidden  in  the  antitrust  laws  ma}'  sue  therefor 
in  any  district  court  of  the  United  Btatee  ,  ,  .  and  shatl  recover 
threefold  the  damages  by  him  sustained,  and  the  cost  of  suit,  inehid- 
ing  a  reasonable  attorney's  fee." 
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and  its  individual  partners,  who  were  plaintiffs  in  the  trial 
court,  are  petitioners  here.^  Henry  J,  Leir,  the  princi- 
pal party  in  Continental,  had  engaged  in  the  buying 
and  selling  of  metals,  including  vanadium  products, 
in  Europe  prior  to  1938,  in  which  year  he  immigrated 
to  the  United  States.  This  ease  concerns  his  subsequent 
efforts  in  this  country  to  build  a  successful  business  in 
the  production  and  sale  of  vanadium. 

Vanadium  is  a  metal  obtained  from  certain  ores  which  ^ 
in  this  country,  are  mined  principally  on  the  Colorado 
plateau.  The  ore  is  processed  at  mills  near  the  mines 
into  a  substance  commonly  known  as  vanadium  oxide. 
The  oxide  is  then  transported  to  the  East  and  converted 
into  ferro vanadium,'  which  is  purchased  chiefly  by  steel 
companies  for  use  as  an  alloy  in  hardening  steels. 

The  defendants  named  in  the  complaint  were  Vana- 
dium Corporation  of  America  (VCA),  a  fully  integrated 
miner  and  manufacturer  of  vanadium  products,  Union 
Carbide  and  Carbon  Corporation  (Carbide),  and  the  fol- 
lowing four  wholly  owned  subsidiary  corporations  of  the 
latter  company:  United  States  Vanadium  Corporation 
(USV),  engaged  in  mining  vanadium  ore  and  processing 
vanadium  oxide ;  Electro  Metallurgical  Company  (Electro 
Met),  engaged  in  making  ferro vanadium ;  Electro  Metal- 
lurgical Sales  Corporation  (Electro  Met  Sales) ,  engaged  in 
the  sale  of  vanadium  oxide  and  ferrovanadium;  and  Elec- 
tro Metallurgical  Company  of  Canada,  Ltd,  (Electro  Met 
of  Canada),  engaged  in  selling  vanadium  products  in 
Canada,    The  complaint   was  filed   on   November   15, 


*The  partnership  is  the  successor  in  interest  to  ContineDtal  Ore 
Corporation,  organized  in  1938  but  later  dissolved. 

^  During  the  years  in  question  here  the  conversion  was  accomplished 
by  respondents  in  electric  furnaces.  Continental  sought  to  introduce 
the  making  of  ferrovanadium  by  the  alum ino thermic  process,  which 
it  claimed  was  more  efficient  and  economical  than  respondents* 
method. 
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1949,  and  service  was  had  on  VGA,  Carbide  and  USV, 
There  was  no  service  on  Electro  Met,  Electro  Met  Sales 
or  Electro  Met  of  Canada*  Carbide  acquired  the  assets 
of  Electro  Met  and  Electro  Met  Sales  by  dissolution 
or  merger  during  the  year  1949,  prior  to  the  filing  of 
the  complaint  herein. 

The  complaint  alleged  that,  beginning  in  about  1933, 
the  defendants  and  others  acting  in  concert  with  thent 
violated  §§1  and  2  of  the  Sherman  Act  *  by  conspiring  to 
restrain,  by  monopolizing,  and  by  attempting  and  con- 
spiring to  monopolize,  trade  and  commerce  in  ferro- 
vanadium  and  vanadium  oxide.  The  defendants  were 
charged  with  purchasing  and  acquiring  control  over 
substantially  all  accessible  vanadium-bearing  ore  deposits 
in  the  United  States  and  substantially  all  vanadium 
oxide  produced  by  others  in  the  United  States,  with 
refusing  to  sell  vanadium  oxide  to  other  potential  pro- 
ducers of  ferrovanadium,  including  Continental  and 
its  associates,  with  apportioning  and  dividing  sales  of 
ferrovanadium  and  vanadium  oxide  among  themselves 
m  certain  proportions,  with  fixing  identical  prices  for  the 
sale  of  ferrovanadium  and  vanadium  oxide  and  for  the 
purchase  of  ore,  and  with  making  certain  mutual  arrange- 
ments  whereby  one  or  more  Carbide  subsidiaries  supplied 
VCA  with  substantial  quantities  of  vanadium  oxide  at 
preferential  prices  to  VCA.  The  complaint  stated  that 
between  1933  and  1949  the  defendants  produced  over 


*  The  ShermaD  Act,  §§  1-2,  15  U.  8,  C.  §§  1-2,  provide  in  pertinent 
part: 

*'Every  contract,  combination  in  the  form  of  trust  or  othen^ise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  sev*>ral 
States,  or  with  foreiipi  nations,  is  hereby  declared  to  he  illegal  .... 

*'Eveiy  person  who  shall  monopoliie*  or  attempt  to  monopolize, 
or  combine  or  conspire  with  any  other  person  or  persons,  lo  monopo- 
lise  any  part  of  the  trade  or  commerce  among  the  several  Stales,  or 
with  foreign  nations^  shaU  be  deemed  gtiilty  of  a  miademeanor  .  .  «  /* 
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99%  of  all  ferrovanadium  and  over  90%  of  all  vanadium 
oxide  produced  in  the  United  States  and  that  during  the 
same  period  the  defendants  sold  over  99%  of  the  ferro- 
vanadium and  vanadium  oxide  sold  in  this  country/ 

According  to  the  complaint,  as  a  proximate  consequence 
of  defendants'  monopolistic  and  restnctive  practices,  inde- 
pendent producers  and  distributors  of  ferrovanadium  and 
vanadium  oxide,  including  Continental,  were  eliminated 
from  the  business.  Specifically,  the  complaint  detailed 
several  efforts  which  Continental  made  to  enter  and  main- 
tain itself  in  the  vanadium  business,  all  of  which  were 
all^edly  frustrated  by  defendants'  Sherman  Act  viola- 
tions: (1)  In  1938,  Continental  negotiated  a  contract  with 
Apex  Smelting  Company  of  Chicago  whereby  Apex  was 
to  build  and  operate  a  plant  for  the  conversion  of  oxide 
to  ferrovanadium  by  use  of  the  aluminothermic  proc- 
ess. Continental  and  Apex  were  to  share  the  profits  of 
this  venture.  On  its  part.  Continental  agreed  to  obtain 
raw  materials  for  Apex  and  to  sell  the  finished  product. 
Operations  under  this  contract  began  in  the  spring  of 
1940,  but  Apex  terminated  the  agreement  in  1942  allegedly 
because  the  illegal  activities  of  defendants  prevented 
the  obtaining  of  a  suflBcient  supply  of  vanadium  oxide. 
(2)  Meanwhile,  Continental  itself  had  begun  to  produce  a 
compound  called  "Van-Ex,"  composed  of  vanadium  oxide 
and  other  materials,  which  was  designed  for  direct  intro- 
duction into  the  steel-making  process  without  prior  con- 
version to  ferrovanadium.     This  venture  was  allegedly 


*The  complaint  alleged  that  VGA  sold  approximately  two-thirds 
of  all  ferrovanadium  and  vanadium  oxide  sold  by  defendants  (which 
was  said  to  amount  to  approximately  99%  of  all  ferrovanadium 
and  vanadium  oxide  sold  and  consumed  in  the  United  States),  while 
Electro  Met  Sales  (a  Carbide  subsidiar>')  sold  approximately  one- 
third.  According  to  petitioners'  evidence,  the  Carbide  group  pro- 
duced approximately  77%  of  domestic  vanadium  oxide,  while  VCA 
pro<inced  about  65%  of  ferrovanadium. 


CONTINENTAL  CO,  v.  UNION  CARBIDE.    695 


690  Opinion  of  the  Court. 

terminated  in  1944  because  of  the  difficulty  of  secur- 
ing raw  materials  caused  by  defendants'  unlawful  prac- 
tices,  including  the  efforts  of  defendants  to  obtain 
ownership  or  control  of  the  mines  and  mills  of  Con- 
tinentaFs  suppliers.  (3)  Continental  had  developed  a 
business  with  a  Canadian  customer  during  1942.  When 
Electro  Met  Sales  of  Canada  was  appointed  by  the 
Canadian  Government  as  the  exclusive  wartime  agent 
to  purchase  and  allocate  vanadium  for  Canadian  indus- 
tries, that  company,  it  is  alleged,  acting  under  the  control 
and  direction  of  its  parent,  Carbide,  eliminated  Conti- 
nental entirely  from  the  Canadian  market  and  divided 
ContinentaFs  business  solely  between  defendants,  (4)  De- 
fendants in  1943,  by  open  threats  of  reprisals,  allegedly 
frustrated  certain  arrangements  which  Continental  had 
with  the  Climax  Molybdenum  Corporation  for  the  manu- 
facture of  ferro vanadium.  (5)  In  January  1944,  Con- 
tinental  contracted  with  Imperial  Paper  &  Color  Corpora- 
tion for  the  processing  by  the  latter  of  vanadium  oxide 
and  ferrovanadium.  Continental  agreed  to  act  as  sales 
agent  for  the  output.  The  complaint  charged  that 
Imperial  abandoned  the  contract  at  the  end  of  1944 
because  of  the  inability  to  secure  raw  materials  and  that 
Continental  then  left  the  vanadium  business  altogether, 
all  as  a  result  of  the  restrictive  and  monopolistic  practices 
of  the  defendants. 

Trial  was  to  a  jury  and  a  verdict  was  returned  for 
defendants.  Continental  appealed,  asserting  error  in  the 
trial  court's  exclusion  of  various  evidentiary  items,  in  cer- 
tain of  the  instructions  given  to  the  jury,  in  the  refusal  to 
give  other  instructions,  and  in  other  rulings  of  the  trial 
<x>urt.  The  Court  of  Appeals  for  the  Ninth  Circuit 
announced  that  its  task  was  to  review  the  correctness  of 
the  judgment  below,  not  the  reasons  therefor,  and  on  that 
'basis  affirmed  the  judgment,  289  F,  2d  86,  holding  that 
there  was  insufficient  evidence  to  justify  a  jury  find- 
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ing  that  defendants'  illegal  acts  were  in  fact  the  cause  of 
CbntinentaFs  failure  in  the  vanadium  business,  and  hence, 
that  a  verdict  for  defendants  should  have  been  directed. 
In  reaching  its  decision,  the  court  stated  that  it  had  con- 
sidered not  only  all  the  evidence  admitted  by  the  trial 
judge,  but  also  all  the  evidence  offered  by  the  plaintiffs 
which  the  trial  judge  excluded.  The  court  did  not  deal 
with  or  rule  upon  any  of  the  alleged  trial  errors  relied 
upon  by  Continental,  except  for  the  issue  relating  to  Con- 
tinentaFs  alleged  exclusion  from  the  Canadian  market. 
Certiorari  was  granted,  limited  to  issues  which  required 
examination  in  the  Ught  of  previous  decisions  of  this 
Court  and  which  presented  important  questions  under  the 
antitrust  laws,  368  U.  S.  886.  We  have  concluded,  for 
the  reasons  discussed  hereafter,  that  the  Court  of  Appeals' 
decision  must  be  reversed  and  the  case  remanded  for  a 
new  trial. 

I. 

The  Court  of  Appeals  was,  of  course,  bound  to  view  the 
evidence  in  the  light  most  favorable  to  Continental  and 
to  give  it  the  benefit  of  all  inferences  which  the  evidence 
fairly  supports,  even  though  contrary  inferences  might 
reasonably  be  drawn,*    From  our  examination  of  the 

"  As  Professor  McKjre  has  indicated,  *'ln  niling  on  the  motion  [for 
directed  verdict]  the  trial  court  views  the  evidence  in  the  light  most 
favorable  to  the  party  against  whom  the  motion  is  made.  On  appeal, 
hkewise,  the  appellate  court  must  consider  the  evidence  in  its  strongest 
light  in  favor  of  the  party  against  whom  the  motion  for  directed 
verdict  was  made,  and  must  give  him  the  advantage  of  every  fair 
and  reasonable  intendment  that  the  evidence  can  justify/'  5  Moore's 
Federal  Practice  2316  (2d  ed.,  1951).  Bee  Pawlhig  v.  United  State*, 
4  Cranch  219;  Gunning  v.  Cooley,  281  V-  S.  90;  Tennant  v.  Peoria 
ik  P.  U.  R.  Cq,,  321  U,  S.  29.  Cf,  Sfmth  v.  Rexmuer  Oil  Transport, 
256  F,  2d  646.  649  (C  A.  1st  Cir.). 

The  same  rule  governs  in  ruling  upon  motions  for  direct^ed  verdict 
in  treble  damage  stiits  under  the  antitrust  laws.  Schod  v,  Twentieih 
Ceniury-F&x  Film  Corp,,  136  F,  2d  991,  993  (C,  A.  3d  Cir,);  IFw- 
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rather  extensive  record,  we  have  concluded  that  the  Court 
of  Appeals  departed  from  this  rule  and  erred  in  hold- 
ing that  there  was  insufficient  evidence  to  support  a 
finding  that  respondents'  conduct  in  fact  caused  injury  to 
Continental's  business. 

Continental's  fundamental  claim  throughout  was  that 
inadequate  supplies  of  vanadium  oxide  were  available  to 
it  and  its  associates,  and  that  respondents'  alleged  Sher- 
man Act  violations  caused  or  contributed  to  this  shortage. 
The  Court  of  Appeals  acknowledged  the  principle  in  anti- 
trust cases  that  "where  the  plaintiff  proves  a  loss,  and 
a  violation  by  defendant  of  the  antitrust  laws  of  such  a 
nature  as  to  be  likely  to  cause  that  type  of  loss,  there  are 
cases  which  say  that  the  jury,  as  the  trier  of  the  facts, 
must  be  permitted  to  draw  from  this  circumstantial  evi- 
dence the  inference  that  the  necessary  causal  relation 
exists."  ^    The  court  also  assumed  that  the  evidence  was 


cormn  Liquor  Co,  v.  Park  A  TUford  DUtillera  Corp.,  267  F.  2d  928, 
930  (C.  A.  7th  Cir.).  Cf.  United  States  v.  Diehold,  Inc.,  369  U.  S. 
654,  655;  Poller  v.  Columbia  Broadcasting  System,  Inc.,  368  U.  S.  464, 
473. 

^  289  F.  2d,  at  90.  For  this  statement,  the  Court  of  Appeals  relied 
upon  Bigelow  v.  RKO  Radio  Pictures,  Inc.,  327  U.  S.  251 ;  Eastman 
Kodak  Co.  of  New  York  v.  Southern  Photo  Materials  Co.,  273  U.  S. 
359;  Story  Parchment  Co.  v.  Paterson  Parchment  Paper  Co.,  282 
U.  S.  555;  Martin  v.  Herzog,  228  N.  Y.  164,  170-171,  126  N.  E.  814, 
816.  Thus  in  Bigelow  this  Court  stated:  "[I]n  the  absence  of  more 
precise  proof,  the  jury  could  conclude  as  a  matter  of  just  and  reason- 
able inference  from  the  proof  of  defendants'  wrongful  acts  and  their 
tendency  to  injure  plaintiffs'  business,  and  from  the  evidence  of  the 
decline  in  prices,  profits  and  values,  not  shown  to  be  attributable 
to  other  causes,  that  defendants'  wrongful  acts  had  caused  damage  to 
the  plaintiffs."  327  U.  S.,  at  264.  "The  most  elementary  concep- 
tions of  justice  and  public  policy  require  that  the  wrongdoer  shall  bear 
the  risk  of  the  uncertainty  which  his  own  wrong  has  created."  Id., 
at  265.  See  Bordonaro  Bros.  Theatres  v.  Paramount  Pictures,  176 
F.  2d  594,  597  (C.  A.  2d  Cir.) ;  Atlas  Building  Prod.  Co.  v.  Diamond 
Block  A  Gravel  Co.,  269  F.  2d  960,  957-959  (C.  A.  10th  Qr.). 

663026  0-42-48 
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adequate  to  support  a  jury  finding  that  respondents 
committed  the  alleged  violations  of  the  Sherman  Act  and 
that  the  specific  acts  charged  to  have  been  done  by 
respondents  were  performed  as  part  of  the  basic  plan  to 
monopolize  the  vanadium  market.  Nor  did  the  c^urt 
take  express  issue  with  the  averments  that  adequate  sup- 
plies of  vanadium  oxide  were  unavailable  to  Continental 
during  certain  periods  or  with  the  argument  that  a  shorts 
age  of  vanadium  oxide  was  the  type  of  consequence  that 
would  reasonably  be  expected  to  flow  from  a  conspira- 
torial and  monopolistic  arrangement  controlling  99%  of 
the  ferrovanadium  and  vanadium  oxide  sold  in  this  coun- 
try* The  court  nevertheless  concluded,  in  effect^  that 
before  there  could  be  a  sufficient  showing  of  any  shortage 
of  vanadium  oxide,  or  at  least  before  the  jury  could  be 
permitted  to  infer  that  any  such  lack  of  material  was 
chargeable  to  respondents,  Continental  was  required  to 
demonstrate  both  that  it  made  timely  demands  for  oxide 
from  respondents  and  that  it  exhausted  all  other  possible 
sources  of  that  material 

The  court  then  examined  seriatim  the  Apex,  Van-Ex, 
Climax,  Canadian  and  Imperial  ventures  and  ruled  sepa- 
rately upon  the  resix)ndents'  alleged  damage  to  Conti- 
nental in  connection  with  each  of  these  episodes.  As  to 
Apex  and  Imperial,  it  was  said  that  Continentafs  demands 
for  oxide  from  respondents  were  not  sufficiently  contem- 
poraneous with  the  failure  of  these  ventures  to  subject 
respondents  to  liability.  As  to  the  Van-Ex  period, 
respondents  were  blameless  not  because  oxide  had  not 
been  requested  from  them  but  because  Continental  failed, 
in  the  court's  view,  to  exhaust  at  least  one  other  available 
source.  The  Canadian  and  Climax  issues  were  disposed 
of  on  different  grounds. 

It  is  apparent  from  the  foregoing  that  the  Court  of 
Appeals  approached  ContinentaFs  claims  as  if  they  were 
five  completely  separate  and  unrelated  lawsuits.    We 
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think  this  was  improper.  In  cases  such  a^  this,  plaintiffs 
should  be  given  the  full  benefit  of  their  proof  without 
tightly  compartmentalizing  the  various  factual  compo- 
nents and  wiping  the  slate  clean  after  scrutiny  of 
each.  '\  .  .  [T]he  character  and  effect  of  a  conspiracy 
are  not  to  be  judged  by  dismembering  it  and  viewing 
its  separate  parts,  but  only  by  looking  at  it  as  a  whole. 
United  States  v.  Patten.  226  IT.  S.  525.  544  ,  ,  ,  ;  and 
in  a  case  like  the  one  before  us,  the  duty  of  the  jury 
was  to  look  at  the  whole  picture  and  not  merely  at  the 
mdividuai  figures  in  it,"  American  Tobacco  Co.  v. 
United  States,  147  F.  2d  93,  106  (C.  A.  6th  Cir.)-  See 
Montague  &  Co,  v\  Lowry,  193  U,  S.  38,  45-46, 

Furthermore,  we  do  not  believe  that  respondents'  lia- 
bility under  the  antitrust  laws  can  be  measured  by  any 
rigid  or  mechanical  formula  requiring  Continental  both  to 
demand  materials  from  respondents  and  to  exhaust  all 
other  sources  of  supply*  The  Court  of  Appeals  appears  to 
have  accorded  no  weight  to  ContinentaFs  evidence  which 
was  offered  to  show  that  respondents  had  interfered  with* 
acquired,  or  destroyed  the  several  small  independent 
sources  of  vanadium  oxide  relied  upon  by  Continental* 
Under  the  criteria  used  by  the  Court  of  Appeals,  respond- 
ents could,  with  impunity »  concertedly  refuse  to  deal  with 
Continental  while  the  latter  was  able  to  obtain  some 
oxide  from  independent  sources,  then  proceed  at  their 
leisure  to  dry  up  those  other  sources,  and  finally  insist 
that  Continental  make  repeated  demands  for  respondents' 
oxide  before  incurring  antitrust  liability*  The  case^ 
relied  upon  by  the  Court  of  Appeals  *  clearly  do  not  sup- 
port any  such  formula  and  we  cannot  deem  the  injury 

■  Ropsttr  Drive^n  Theatres,  Inc.,  v.  American  Broadcatsting- 
Pnratnonnt  Thmtres.  Inc.,  26S  F.  2d  246,  251;  Standard  Oil  Co.  of 
Caiifomia  v.  Moore,  251  F.  2d  188,  198;  ConifreM  Bldg.  Corp.  v. 
Lo€w%  Inc.,  246  F.  2d  587,  596-598;  Milwaukee  Tovme  Carp.  v. 
LoewX  Inc.,  190  F.  2d  561,  668. 
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ftlliiK^il  U)  flow  from  a  monopolist's  elimination  of  one's 
indopDndont  suppliers  to  be  so  ''remote"  as  to  justify 
rctfuNing  to  lot  the  damages  issue  go  to  the  jury.' 

Our  review  of  the  record  discloses  sufficient  evidence  for 
a  Jury  to  infer  the  necessary  causal  connection  between 
riispondents'  antitrust  violations  and  petitioners'  injury. 
In  oonohiding  that  Continental  and  Apex  had  not  made 
sufRoiont  efforts  to  obtain  vanadium  oxide  from  respond- 
tintn.  Uie  (>)urt  of  Appeals  either  overlooked  or  inter- 
prtitful  into  insignificance  the  repeated  approaches  made 
to  n>M{H)ndont8  by  Continental  and  Apex  in  July  and 
()cU)l)or  of  1030»  in  March  and  October  of  1940  and  in 
Junc^  and  July  of  1041.  The  court  also  failed  to  notice 
certain  con\n\unioations  from  Apex  in  September  and 
I>H^n\lHir  1041,  saying  that  it  could  operate  at  only  par- 
tial ca)>acity  due  to  the  lack  of  raw  materials.  Nor  did 
tho  court  mention  the  testimony  of  an  officer  of  Apex  to 
the  offset  that  Apex's  supply  of  oxide  was  irregular  and 
int<^nnitt<^nt  ai\d  that  the  una\*ailability  of  oxide  was  one 
of  tho  n>a:^M^s  timt  .\ih\x  did  not  ojierate  at  full  capacity. 
AtHx^rxiiuR  to  tho  Court  of  Apjx^als.  the  "critical  period" 
d\iru\R  which  CVntinontal  and  Ajx^x  should  have 
\ion\Andt\i  n^aforials  frxMu  the  rt>sjxMuient^  was  the  >-ear 
|xrtH\\luvg  the  tennination  of  the  Ajx^x  contract,  which  the 
\vurt  plaiwi  in  Jui\e  lVH2.  But  it  is  quite  plain  from 
the  ix\\\r\i  that  Ajvx  notitieii  Continental  of  it^  deter- 
n\u^atKxn  to  t^srtninate  the  «x>ntract  in  Jar.uar>-  and  Fetw 
rtuwry  of  U,H;2.  which  folk>wvii  much  nx^r^  ckts^lv  the  poe^ 
\KHi*  ref\i;«tis  of  reisjXMHier.t^  to  ciedd  with  C<x::iriectail 
ax^i  At>c\ 

V^AXXibt^iV    all  of  thif*  evxie^v  vi,:rj^c  ihs?  ]>erK>d 
vxyt^  :xM  }vv,v,:  :r.  v\:>r  iu^-^xx:  ar.i  i,rerec:i  :n:erec<^»s: 

c\v<^  ^;!*v>^';  c\  xie^xv  to  Cv^  v  :h*e  ;ury  ;ir..i  ::  2S  ih«e^  j^tt- 
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which  "weighs  the  contradictory  evidence  and  inferences" 
and  draws  ''the  ultimate  conclusion  as  to  the  facts/' 
Tennant  y.  Peoria  tfr  P.  U.  R.  Co,,  321  U.  S,  29,  35, 

During  the  so-called  Van-Ex  period,  the  court  did 
not  exculpate  respondents  because  of  petitioners'  failure 
to  request  oxide  from  them  but  because  petitioners  sup- 
posedly failed  to  take  advantage  of  an  independent  source 
of  supplies.  But  the  evidence  relied  upon  by  the  court 
can  just  as  reasonably  be  read  in  a  manner  favorable  to 
Continental  and  it  appears  that  the  court  may  have  mis- 
apprehended significant  parts  of  this  record.***  In  any 
event,  the  interpretation  and  significance  of  this  evidence 
were  for  the  jury. 

The  Court  of  Appeals  also  concluded  that  the  respond- 
ents did  not  contribute  to  the  failure  of  Imperial  to  pro- 
duce ferrovanadium  under  its  contract  with  Continental. 
The  court  acknowledged,  and  there  appears  to  be  sub- 
stantial evidence  to  this  effect,  that  ImperiaFs  decision 
was  based  upon  its  concern  about  a  steady  and  reliable 


^**The  Court  of  Appeals*  interpretation  of  the  evidence  was  that  in 
1943  Continental  declined  to  deal  with  Nisley  &  Wilson,  an  inde- 
pendent producer  of  vanadium  oxide,  particulfldy  in  October  1943, 
when  Continental  supposedly  failed  to  make  any  effort  to  procure 
Nisley  &  WiIkje's  flaked  vanadium  oxide  and  in  Januar>'  1944  when, 
according  to  the  courts  Continental  refused  to  buy  some  300,000 
pounds  of  *'oxide"  offered  by  Nisley  4  Wilson  at  tbe  time  the  latter 
went  out  of  business.  But  in  October  1943,  Nisley  &  Wibon  was 
entirely  engaged  in  processing  ore  furnished  by  the  Government  and 
its  vanadium  oxide  product  was  obtainable  only  through  allocation 
by  the  War  Production  Board.  The  correspondence  between  Nisley 
&  Wilson  and  Continental  was  looking  toward  a  postwar  relationship, 
and  Continental's  letter  might  well  be  interpreted  by  a  jur>^  not  as 
a  refusal  to  buy  but  ba  a  statement  of  intention  by  Continental  to 
cooperate  with  Nisley  &  Wilson  to  keep  the  latter*!  mill  running 
during  peacetime.  As  for  the  300,000  pounds  of  '*oxide"  which  the 
court  said  was  offered  to  Contioental,  the  material  actually  w^as  ore, 
not  oxide.  Furthermore,  Nisley  &  Wilson  did  not  own  the  ore  ami 
failed  in  its  effort  to  buy  it  from  the  Government. 
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source  of  raw  materials.  Continental  had  requested  VGA 
and  USV  to  provide  sizable  monthly  supplies  of  oxide  io 
November  of  1943,  but  the  Court  of  Appeals  bracketed 
this  evidence  with  the  Van-Ex  period  even  though  the 
testimony  clearly  was  that  the  supplies  then  sought 
were  for  the  Imperial  arrangement  which  was  then 
being  negotiated*  Imperial,  after  signing  the  contract, 
carefully  surveyed  foreign  sources  of  vanadium,  (in- 
cluded they  were  inadequate  and  determined  not  to  go 
into  production  because  a  reliable,  long-range  source  of 
oxide  was  not  available.  In  spite  of  the  refusal  of 
respondents  to  deal  with  Continental  in  November  1943 
and  in  previous  months  and  years,  and  in  spite  of  the 
assumed  monopolistic  control  of  almost  all  of  the  vana- 
dium oxide  in  the  United  States,  the  court  ruled  that 
Continental  must  have  requested  oxide  from  respondents 
after  the  contract  with  Imperial  was  signed  in  January 
of  1944,  We  think  the  jury  should  be  allowed  to  deter- 
mine whether  respondents'  conduct  materially  contrib- 
uted to  the  failure  of  the  Imperial  venture,  to  Con- 
tinentars  damage. 

II, 

ContinentaVs  alleged  elimination  from  the  Canadian 
market  raises  diflferent  issues.  At  the  trial  Continental 
introduced  evidence  to  show  that  beginning  in  March 
1942.  it  had  shipped  Van-Ex  to  a  Canadian  customer  each 
month  during  the  remainder  of  that  year.  There  was 
then  received  in  evidence  a  letter  dated  January  19,  1943, 
from  Continental  to  Electro  Met  in  New  York  City  recit- 
ing that  the  new  allocation  system  in  Canada  "  had  elimi- 

'^  Canada's  entry  into  World  Wsr  11  prompted  the  Canadian  Gov- 
ernment to  take  e^ctraordinary  measures  to  assure  optunimi  avatl* 
ability  of  itrategic  materials  to  Canadian  private  industnes  engaged 
in  the  war  effort.  Purmjant  to  these  measures,  the  Offiee  of  Metals 
Controller  waa  establiihed  and  ^ven  broad  powers  to  regulate  tfaa 
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nated  Continental  from  the  Canadian  market  in  January, 
that  Continental  had  inquired  about  the  matter  from 
the  Metals  Controller  for  the  Canadian  Government  and 
that  the  latter  had  referred  Continental  to  Electro  Met. 
The  court  then  struck  this  letter  from  the  record  and 
rejected  petitioners*  offer  to  prove  that  Continental  was 
excluded  from  the  Canadian  market  by  Electro  Met  of 
Canada,  a  wholly  owned  subsidiary  corporation  of  Car- 
bide, acting  as  exclusive  purchasing  agent  for  the  Metals 
Controller  but  allegedly  operating  in  this  connection 
under  the  control  and  direction  of  Carbide  for  the  purpose 
of  carrying  out  the  overall  conspiracy  to  restrain  and 
monopolize  the  vanadium  industry.  To  that  end,  Con- 
tinental offered  to  prove  that  its  former  share  of  the  Cana- 
dian market  Tvas  divided  between  Carbide  and  VCA< 
Continental  offered  various  correspondence  with  Electro 
Met  of  Canada  and  a  memorandum  and  proposed  testi- 
mony by  Continentars  vice  president  concerning  his  con- 
versations with  an  employee  of  Electro  Met  who  had 
communicated  with  Continental  iJi  response  to  Continen- 
taFs  letter  of  January  19,  1943,  to  Electro  Met,  The 
court  denied  the  entire  offer  of  proof  '*for  the  reason  that 
this  is  a  transaction  wholly  in  the  hands  of  the  Canadian 
Government  and  that  whether  or  not  this  plaintiff  was 
permitted  to  sell  his  material  to  a  customer  in  Canada 
was  a  matter  wholly  within  the  control  of  the  Canadian 
Government/' 


pfQcurement  of  the  materials  and  to  aJlocate  them  f^o  industrial  users. 
See  Order  of  the  Governor  General  in  Council,  P.  C.  3187,  July  15, 
IM).  The  Metals  Controller  enlisted  the  aid  of  Electro  Met  of 
Canada  in  early  1943,  del^ating  to  it  the  discretionary  agency  power 
to  purchase  and  allocate  to  Canadian  industries  all  vanadium  products 
required  by  them.  The  v^idity  of  these  wartime  measures  and  dele- 
gations  under  Canadian  law  is  not  here  contested,  Cf.  Rf^ference  Re 
Regidatians  (ChemicQli)  Under  War  MeasureM  Aetf  I  D.  L.  H. 
[1943]  248, 
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The  Court  of  Appeals  agreed  with  the  trial  court 
and  concluded  that  Continental  was  not  legally  entitled 
to  recover  from  respondents  for  the  destruction  of  its 
Canadian  business.  The  court  said  that  no  vanadium 
oxide  could  be  imported  into  Canada  by  anyone  other 
than  the  Canadian  Government's  agent,  Electro  Met  of 
Canada,  which  refused  to  purchase  from  the  petitioners. 
Thus,  according  to  the  court,  '*even  if  we  assume  that 
Electro  Metallurgical  Company  of  Canada,  Ltd.,  acted  for 
the  purpose  of  entrenching  the  monopoly  position  of  the 
defendants  in  the  United  States,  it  was  acting  as  an  arm 
of  the  Canadian  Government,  and  we  do  not  see  how 
such  efforts  as  appellants  claim  defendants  took  to  per- 
suade and  influence  the  Canadian  Government  through  its 
agent  are  within  the  purview  of  the  Sherman  Act."  289 
F*  2d,  at  94,  This  ruling  was  erroneous  and  we  hold  that 
Continentals  offer  of  proof  was  relevant  evidence  of  a 
violation  of  the  Sherman  Act  as  charged  in  the  complaint 
and  was  not  inadmissible  on  the  grounds  stated  by  the 
courts  below. 

Respondents  say  that  American  Banana  Co*  v.  United 
Fruit  Co..  213  U.  S.  347,  shields  them  from  liability. 
This  Court  there  held  that  an  antitrust  plaintiff  could 
not  collect  damages  from  a  defendant  who  had  allegedly 
influenced  a  foreign  government  to  seize  plaintiff's  prop- 
erties. But  in  the  light  of  later  cases  in  this  Court 
respondents'  reliance  upon  American  Banana  is  misplaced. 
A  conspiracy  to  monopolize  or  restrain  the  domestic  or  for- 
eign conmierce  of  the  United  States  is  not  outside  the 
reach  of  the  Sherman  Act  just  because  part  of  the  conduct 
complained  of  occurs  in  foreign  countries.  United  States 
V.  American  Tobacco  Co.,  221  U.  S.  106;  United  States  v. 
Pacific  &  Arctic  R.  &  Navigation  Co.,  228  U.  S.  87;  Thorn- 
Men  V.  Cayser,  243  U.  S,  66;  United  States  v.  Sisal  Sales 
Corp.,  274  U.  S,  268.  Cf.  Steele  v.  Bulova  Watch  Co., 
344  U.  S-  280;  Branch  v.  Federal  Trade  Comm'n,  141  F. 
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2d  31  (C.  A.  7th  Cir.).  See  United  States  v.  Aluminum 
Co.  of  America,  148  F.  2d  416  (C.  A.  2d  Cir.);  United 
States  V.  National  Lead  Co.,  63  F.  Supp.  513  (D.  C.  S.  D. 
N.Y.),aflrd,332U.S.319." 

Furthermore,  in  the  Sisal  case,  supra,  a  combination 
entered  into  within  the  United  States  to  monopolize  an 
article  of  conmierce  produced  abroad  was  held  to  vio- 
late the  Sherman  Act  even  though  the  defendants'  con- 
trol of  that  production  was  aided  by  discriminatory  legis- 
lation of  the  foreign  country  which  established  an  official 
agency  as  the  sole  buyer  of  the  product  from  the  producers 
and  even  though  one  of  the  defendants  became  the  exclu- 
sive selling  agent  of  that  governmental  authority.  Since 
the  activities  of  the  defendants  had  an  impact  within  the 
United  States  and  upon  its  foreign  trade,  American 
Banana  was  expressly  held  not  to  be  controlling.^' 


^'See  also  Brewster,  Antitrust  and  American  Business  Abroad 
65-75  (1958) ;  Fugate,  Foreign  Commerce  and  the  Antitrust  Laws 
20-^  (1958) ;  Atty.  Gen.  Nat.  Comm.  Antitrust  Rep.  66-77  (1955) ; 
Kramer,  Application  of  the  Sherman  Act  to  Foreign  Commerce,  3 
Antitrust  BuU.  387  (1958);  Carlston,  Antitrust  Policy  Abroad,  49 
N.  W.  U.  L.  Rev.  569  (1954). 

"  "The  circumstances  of  the  present  controversy  are  radically  dif- 
ferent from  those  presented  in  American  Banana  Co,  v.  United  Fruit 
Co.y  supra,  and  the  doctrine  there  approved  is  not  controlling  here 

"Here  we  have  a  contract,  combination  and  conspiracy  entered 
into  by  parties  within  the  United  States  and  made  effective  by  acts 
done  therein.  The  fundamental  object  was  control  of  both  importa- 
tion and  sales  of  sisal  and  complete  monopoly  of  both  internal  and 
external  trade  and  commerce  therein.  The  United  States  complain 
of  a  violation  of  their  laws  within  their  own  territory  by  parties  sub- 
ject to  their  jurisdiction,  not  merely  of  something  done  by  another 
government  at  the  instigation  of  private  parties.  True,  the  con- 
spirators were  aided  by  discriminating  legislation,  but  by  their  own 
deliberate  acts,  here  and  elsewhere,  they  brought  about  forbidden 
results  within  the  United  States.  They  are  within  the  jurisdiction  of 
our  courts  and  may  be  punished  for  offenses  against  our  laws.''  274 
U.  S.,  at  275-276. 
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Oken  V.  Smith,  195  U.  S.  332;  United  States  v.  Rock 
Royal  Co-op,  307  U,  S.  533;  and  Parker  v.  Brotm,  317  U,  S. 
341,  do  not  help  respondents.  These  decisions,  each  of 
which  sustained  the  validity  of  mandatory  state  or  federal 
governmental  regulations  against  a  claim  of  antitrust 
illegahty,  are  wide  of  the  mark.  In  the  present  case  peti- 
tioners do  not  question  the  validity  of  any  action  taken 
by  the  Canadian  Government  or  by  its  Metals  Controller, 
Nor  is  there  left  in  the  case  any  question  of  the  liability 
of  the  Canadian  Government's  agent,  for  Electro  Met  of 
Canada  was  not  served.  What  the  petitioners  here  con- 
tend is  that  the  respondents  are  liable  for  actions  which 
they  themselves  jointly  took,  as  part  of  their  unlai^pi'ul 
conspiracy,  to  influence  or  to  direct  the  eUmination  of 
Continental  from  the  Canadian  market.  As  in  Sisal,  the 
conspiracy  was  laid  in  the  United  States,  was  effectuated 
both  here  and  abroad,  and  respondents  are  not  insulated 
by  the  fact  that  their  conspiracy  involved  some  acts  by 
the  agent  of  a  foreign  government. 

From  the  evidence  which  petitioners  offered  it  appeare 
that  Continental  complained  to  the  Canadian  Metals 
Controller  that  Continental  had  lost  its  Canadian  busi- 
nees.  The  Controller  referred  Continental  to  one  of  the 
respondents.  But  there  is  no  indication  that  the  Con- 
troller or  any  other  official  within  the  structure  of  the 
Canadian  Government  approved  or  would  have  approved 
of  joint  efforts  to  monopohze  the  production  and  sale  of 
vanadium  or  directed  that  purchases  from  Continental 
be  stopped.  The  exclusion,  Continental  claims,  resulted 
from  the  action  of  Electro  Met  of  Canada,  taken  within 
the  area  of  its  discretionary  powers  granted  by  the  Metals 
Controller  and  in  concert  with  or  under  the  direction  of 
the  respondents.  The  offer  of  proof  at  least  presented 
an  issue  for  the  jury's  resolution  as  to  whether  the  loas 
of  ContinentaFs  Canadian  business  was  occasioned  by 
respondents'    activities.    Respondents   are   afforded    no 
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defense  from  the  fact  that  Electro  Met  of  Canada,  in  car- 
rying out  tlie  bare  act  of  purchasing  vanadium  from 
respondents  rather  than  Continental,  was  acting  in  a  man- 
ner permitted  by  Canadian  law.  There  is  nothing  to  indi- 
cate that  such  law  in  any  way  compelled  discriminatory 
purchasing,  and  it  is  well  settled  that  acts  which  are 
in  themselves  legal  lose  that  character  when  they  become 
constituent  elements  of  an  unlawful  scheme.  Swift  cfr 
Co.  V,  United  States,  196  U.  S.  375,  396;  Americmi 
Tobacco  Co,  v.  United  States,  328  U,  S.  781,  809 ;  Steele  v. 
Bulova  Watch  Co.,  344  U-  S.  280,  287.  See  Georgia  v, 
Pennsylvania  R,  Co.,  324  U.  S.  439,  457^58;  Slick 
Airways  v*  American  Airlines,  107  F.  Supp*  199,  207 
(D,  C.N.  J,), 

The  case  of  Ecisiem  Railroad  Presidents  Conf.  v.  Noerr 
Motor  Freight,  Inc.,  365  U.  S.  127,  cited  by  the  court  below 
and  much  relied  upon  by  respondents  here,  is  plainly  inap- 
posite* The  Court  there  held  not  cognizable  under  the 
Sherman  Act  a  complaint  charging,  in  e^ence,  that  the 
defendants  had  engaged  in  a  concerted  publicity  cam- 
paign  to  foster  the  adoption  of  laws  and  law  enforcement 
practices  inimical  to  plain  tiffs'  business-  Finding  no 
basis  for  imputing  to  the  Sherman  Act  a  purpose  to  regu- 
late political  activity,  a  purpose  which  would  have 
encountered  serious  constitutional  barriers,  the  Court 
ruled  the  defendants'  activities  to  be  outside  the  ban  of 
the  Act  "at  least  insofar  as  those  activities  comprised 
mere  solicitation  of  governmental  action  with  respect  to 
the  passage  and  enforcement  of  laws."  365  U.  S.,  at  138. 
In  this  case,  respondents'  conduct  is  wholly  dissimilar  to 
that  of  the  defendants  in  Noerr.  Respondents  were 
engaged  in  private  commercial  activity,  no  element  of 
which  involved  seeking  to  procure  the  passage  or  enforce- 
ment of  laws.  To  subject  them  to  liability  under  the 
Sherman  Act  for  eliminating  a  competitor  from  the 
Canadian  market  by  exercise  of  the  discretionary  power 
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Sinee  our  decision  ecmeeming  the  BBegpi  loss  of  Gon- 
tinentsl's  Csnsdiim  bnsinesB  will  in  any  event  require  a 
new  trial  of  the  entire  ease  in  view  of  the  dose  inter- 
eonnection  between  the  Canadian  and  domestie  issues^  we 
shall  remand  the  ease  to  the  Distriet  Court  for  fiirttier 
proeeedingi*  We  therefore  deem  it  approinriate  to  paas 
upon  certain  of  the  BBegpi  trial  enon  raised  by  Con- 
tinental in  the  Court  of  Appeab  but  not  considered  by 
tiiat  court.  In  passing  upon  these  issues,  we  are  not 
to  be  understood  as  expressing  any  views  on  the  merits  of 
those  matters  raised  by  Continental  before  the  Court 
of  Appeals  but  not  discussed  here. 

An  error  committed  by  the  trial  court,  periiaps  under- 
standable because  the  trial  preceded  this  Court's  decision 
in  Klor's,  Inc.,  v.  Broadway-Hale  Stores,  Inc.,  359  U.  S. 
207,  was  the  ''public  injurjr''  charge.  Although  petitioners 
pleaded  a  concerted  refusal  to  deal  with  them  by  respond- 
ents, a  price-fixing  conspiracy,  and  an  allocation  of  cus- 
tomers, all  per  se  violations  under  §  1  of  the  Sherman  Act, 
the  court  charged  the  jury  that  a  conspiracy  must  be 
proved  ''which  was  reasonably  calculated  to  prejudice  the 
public  interest  by  unduly"  restraining  trade,  and  which 
was  intended  "to  injure  ^e  general  public  by"  restraining 
trade.  Under  the  rule  stated  in  Klor's,  this  charge  was 
error. 

The  trial  court  also  erred  in  its  treatment  of  monop- 
olization. Initially,  in  its  charge  to  the  jury,  the  court 
defined  "monopolize"  as  referring  to  "the  joint  acquisition 
or  maintenance  by  the  members  of  the  conspiracy  formed 
for  that  purpose,  of  the  power  to  control  and  dominate 
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interstate  trade  and  commerce  in  a  commodity  to  such  an 
extent  that  they  are  able,  as  a  group,  to  exclude  actual  or 
potential  competitors  from  the  field,  accompanied  with 
the  intention  and  purpose  to  exercise  such  power*"  The 
court  also  related  its  definition  of  ''attempt  to  monop- 
olize'' to  action  taken  by  a  combination  or  conspiracy. 
The  jury  was  further  instructed  that  "an  essential  ele- 
ment of  the  illegal  monopoly  or  monopolization  is  the 
existence  of  a  combination  or  conspiracy  to  acquire  and 
maintain  the  power"  and  that  a  verdict  must  be  returned 
for  the  defendants  "if  you  find  that  the  plaintiffs  have  not 
proved  that  there  was  ...  a  conspiracy/*  Petitioners 
duly  excepted  to  the  charge  on  the  ground  that  they 
were  entitled  to  prevail  if  they  could  prove  that  either 
respondent  monopolized  unilaterally. 

Petitioners*  complaint  did  not  preclude  reliance  on  uni- 
lateral monopolization  and  the  evidence  offered  was 
relevant  and  material  to  such  a  charge.  The  trial  court's 
misinterpretation  of  the  law  in  defining  "monopoliza- 
tion" and  "attempted  monopolization"  in  terms  of  "con- 
spiracy to  monopolize"  was  therefore  prejudicial  rather 
than  harmless.  This  error  should  not  be  repeated  in  a 
new  trial.** 

The  trial  court  further  erred  in  its  persistent  exclu- 
sion of  evidence  relating  to  the  pre- 1938  period,  on  the 
ground  that  since  Mr,  Leir  came  to  this  country  in 
1938  nothing  which  transpired  earlier  could  be  relevant  to 
his  suit.  Petitioners  sought  to  introduce  evidence  that 
the  conspiracy  and  monopolization  alleged  began  in  the 
early   1930's,   that  overt  acts   in   furtherance   thereof 


1^  Among  the  eases  in  which  this  Court  has  condemned  unilater&l 
monopolisation  are  Maryland  ^  Virginia  Milt  Producers  A$m.  v. 
United  States,  362  U,  S.  45B,  468;  Lormn  Jourmt  v.  United  Siate$, 
342  U.  S.  143p  154.  See  also  United  States  v.  Alumintm  Co.,  148  F. 
2d  4ie  (C.  A,  2d  Cir.) ;  United  Stales  v.  United  Shoe  Mach.  Co.,  110 
F.  Supp,  295  (D.  Mass),  aff'd,  M7  tJ.  S.  62L 
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We  eondnde  dmt  the  jiMlgimait  of  the  Oourt  of  Ap- 
peals  moat  be  vaeated  and  the  eaae  lemanded  to  the 
Diatriet  Ckiort  f or  fortiier  iKoeeedmsi  eoiiaiatent  wi^ 
opinion* 

It  u  90  ordered. 

Mb.  Justice  Fbakkfubteb  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


"ThuB  in  Standard  OH  Co.  v.  United  States,  221  U.  S.  1,  75-76, 
this  Court  considered  evidence  as  to  defendants'  acts  in  1879-1882, 
prior  to  the  Shennan  Act's  passage  in  1890,  in  order  to  ascertain 
the  monopolistic  intent  or  purpose  of  the  founders  of  the  Standard 
Oil  Trust.  And  in  Kantat  City  Star  Co.  v.  United  States,  240  F.  2d 
643,  050-651  (C.  A.  8th  Cir.),  evidence  from  the  period  preceding 
the  criminal  statute  of  limitations  was  allowed  into  consideration  to 
show  that  defendants'  course  of  conduct  over  a  period  of  years  indi- 
cated that  they  retained  an  unlawful  intent  during  the  immediate 
pre-indictment  period. 

"  See  UniUd  States  v.  Soamy-Vacuum  OH  Co,,  310  U.  S.  150, 
228-231. 
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CHAUFFEURS,  TEAMSTERS  AND  HELPERS 

LOCAL  UNION  No.  795  et  al.  v.  YELLOW 

TRANSIT  FREIGHT  LINES,  INC.,  et  al. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  TENTH  CIRCUIT. 

No.  13.    Argued  October  11,  1961.— Decided  June  25,  1962. 

Judgment  reversed  on  the  authority  of  Sinclair  Rfg.  Co,  v.  Atkinson, 

ante,  p.  195. 
Reported  below:  282  F.  2d  345. 

David  Previant  argued  the  cause  and  filed  briefs  for 
petitioners. 

Malcolm  Miller  argued  the  cause  for  respondents. 
Wilii  him  on  the  briefs  were  Charles  Blackmar,  Carl  T. 
Smith  and  John  F.  Eberhardt. 

J.  Albert  Woll,  Theodore  J.  St.  Antoine  and  ThomM  E. 
Harris  filed  a  brief  for  the  American  Federation  of  Liabor 
and  Congress  of  Industrial  Organizations,  as  amicus 
curiae,  urging  reversal. 

Per  Curiam. 

Reversed.    Sinclair  Rfg.  Co.  v.  Atkinson,  ante,  p.  195. 

Mr.  Justice  Frankfurter  took  no  part  in  tiie  decision 
of  tiiis  case. 

Mr.  Justice  White  took  no  part  in  tiie  consideration 
or  decision  of  tiiis  case. 

Mr.  Justice  Brennan,  with  whom  Mr.  Justice 
Douglas  and  Mr.  Justice  Harlan  join,  concurring. 

Since  it  is  clear  that  the  collective  bargaining  agree- 
ment involved  in  this  case  does  not  bind  either  party  to 
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arbitrate  any  dispute,  I  agree  that  no  injunction  should 
be  granted.*  See  Sinclair  Rfg.  Co.  v.  AtkiMon,  ante, 
p.  215  (dissenting  opinion). 


*Tiie  grievance  machinery  emphasises  voluntary  settlements 
through  negotiations  between  employer  and  union  representathres. 
Settlement  is  first  to  be  attempted  between  the  employer  and  the  loeal 
union  involved  and,  failing  adjustment,  negotiated  settlement  is  to  be 
attempted  by  a  joint  state  committee  consisting  of  equal  numben  of 
emjpioyer  and  union  representatives.  If  a  majority  of  that  commit- 
tee ''settles  a  dispute/'  "[s]uch  a  decision  will  be  final  and  binding  on 
both  parties/'  If  a  joint  state  committee  fails  to  settle  a  dispute,  a 
negotiated  settlemant  is  then  to  be  attempted  by  a  joint  area  com- 
mittee consisting  of  equal  numbers  of  employer  and  union  repre- 
sentatives duly  elected  by  the  various  joint  state  committees.  This 
is  the  last  stage  unless  there  is  agreement  at  that  point  to  submit 
unsettled  disputes  to  arbitration.  Obviously,  either  employer  or 
union  representatives  are  free  to  prevent  arbitration.  For  the 
contract  provisions  are: 

"(d)  Deadlocked  cases  may  be  submitted  to  umpire  handling  if  a 
majority  of  the  Joint  Area  Committee  determines  to  submit  such 
matter  to  an  umpire  for  decision.  Otherwise  either  party  shall  be 
permitted  all  legal  or  economic  recourse. 

''(f)  In  the  event  of  strikes,  work-stoppages  or  other  activities 
which  are  permitted  in  case  of  deadlock,  default,  or  failure  to  comply 
with  majority  decisions,  no  interpretation  of  this  Agreement  by  any 
tribunal  shall  be  binding  upon  the  Union  or  affect  the  legality  or 
lawfulness  of  the  strike  unless  the  Union  stipulates  to  be  bound  by 
such  interpretation,  it  being  the  intention  of  the  parties  to  resolve  all 
questions  of  interpretation  by  mutual  agreement.  Nothing  herein 
shall  prevent  legal  proceedings  by  the  Employer  where  the  strike  is 
in  violation  of  this  Agreement." 
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IDLEWILD  BON  VOYAGE  LIQUOR  CORP.  v. 

EPSTEIN  ET  AL. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  SECOND  CIRCUIT. 

No.  138.    Argued  February  28,  1962.— Decided  June  25,  1962.* 

Having  been  informed  by  officials  of  the  State  of  New  York  that  its 
business  of  selling  bottled  wines  and  liquors  for  export  from  the 
United  States  and  delivery  to  international  airline  passengers  at 
their  overseas  destinations  was  illegal  under  a  state  statute,  peti- 
tioner sued  in  a  Federal  District  Court  for  a  judgment  declaring 
that  the  statute,  as  applied,  was  repugnant  to  the  Commerce  Clause, 
the  Export-Import  Clause,  and  the  Supremacy  Clause  of  the  Fed- 
eral Constitution  and  for  an  injunction  against  its  enforcement.  A 
request  for  a  three-judge  court  under  28  U.  S.  C.  §§  2281, 2284  was 
denied,  and  the  single  District  Judge  to  whom  it  was  presented 
simply  retained  jurisdiction  of  the  cause,  in  order  to  give  the  state 
courts  an  opportunity  to  pass  upon  the  constitutional  issues  pre- 
sented, although  there  was  no  relevant  litigation  then  pending  in  the 
state  courts.  The  Court  of  Appeals  expressed  the  opinion  that  a 
three-judge  court  should  have  been  convened  but  that  it  was  power- 
less to  direct  such  action.  Thereafter  petitioner  moved  again  for  a 
three-judge  court;  but  the  motion  was  again  denied.  Held:  A 
three-judge  court  should  have  been  convened,  and  the  case  is 
remanded  to  the  District  Court  for  expeditious  action  in  accordance 
with  this  view.    Pp.  714-716. 

Reported  below:  289  F.  2d  426. 

Charles  H.  Tuttle  argued  the  cause  for  petitioner. 
With  him  on  the  briefs  was  John  F.  Kelly. 

Julius  L.  Sackman  argued  tiie  cause  for  respondents. 
With  him  on  the  briefs  were  Louis  J.  Lefkovntz,  Attorney 
General  of  New  York,  and  Paxton  Blair,  Solicitor  General. 


♦Together  with  No.  180,  Misc.,  IdUwUd  Bon  Voyage  Liquor  Corp, 
v.  Bickt  et  d.,  U.  S.  DUtriet  Judges,  on  petition  for  writ  of  mandamus. 
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The  petitioner  is  in  the  business  of  selling  bottled  winee 
and  liquors  for  export  from  the  United  States  and  delivery 
to  international  airline  passengers  at  their  overseas  des- 
tinations. Upon  advice  of  the  Attorney  General  of  New 
York,  the  State  Liquor  Authority  informed  the  petitioner 
that  its  business  was  illegal  under  the  provisions  of  the 
New  York  Alcoholic  Beverage  Control  Law.  The  peti- 
tioner then  instituted  an  action  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York  against 
the  respondents,  members  of  the  State  Liquor  Authority. 
The  complaint  asked  for  a  judgment  declaring  that  the 
state  statutes,  as  applied,  were  repugnant  to  the  Com- 
merce Clause,  the  Export-Import  Clause,  and  the  Suprem- 
acy Clause  of  the  United  States  Constitution,  and  for  an 
injunction  restraining  the  State  Liquor  Authority  from 
interfering  with  the  petitioner's  business, 

A  request  for  a  three- judge  court  under  28  U-  S,  C» 
§§  2281,  2284,  was  denied.  Instead,  the  district  judge  to 
whom  the  request  was  presented  simply  retained  juris- 
diction of  the  cause,  in  order  to  give  the  state  courts 
an  opportunity  to  pass  upon  the  constitutional  issues 
presented,  although  there  was  no  relevant  litigation  then 
pending  in  the  state  courts,     188  F.  Supp.  434. 

The  petitioner  appealed  to  the  Court  of  Appeals  for 
tJie  Second  Circuit,*  That  court  dismissed  the  appeal, 
one  judge  dissenting.  289  F.  2d  426,  Unambiguously 
stating  its  opinion  that  the  District  C^ourt  had  acted 
erroneously,  and  that  **a  three- judge  district  court  should 
have  been  convened,"  the  Court  of  Appeals  was  never- 


*  During  the  pendency  of  the  appeal  another  judge  of  the  District 
Court  for  the  Southern  District  of  New  York  issued  a  temporary 
injunction  restraining  the  respondenta  from  harafisiDg  the  petitioner^ 
busings,  but,  relying  on  the  original  judge's  orders  refused  a  renewed 
request  for  a  three- judge  court. 
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theless  of  the  view  that  it  was  powerless  to  take  formal 
corrective  action  in  light  of  thin  Court's  decision  in 
Stratton  v.  SL  Louis  S.  W.  /?,  Co.,  282  U,  S.  10.' 

Thereafter  the  petitioner  once  again  filed  a  motion  in 
the  District  Court  requesting  that  a  statutory  three- judge 
court  be  impaneled*  The  request  was  again  refused  upon 
the  ground  that  the  previous  ruling  made  by  other  judges 
of  the  District  Court  had  established  '*the  law  of  this 
case,"  and  that  the  Court  of  Appeals*  opinion  that  a  three- 
judge  court  should  be  appointed  was  merely  a  "dictum," 
194  F.  Supp,  3.  We  granted  certiorari  and  a  motion  for 
leave  to  file  a  petition  for  a  writ  of  mandamus.  368  U.  S. 
812. 

We  agree  with  the  Court  of  Appeals  that  a  three- judge 
court  should  have  been  convened  in  this  case.  When  an 
application  for  a  statutory  three- judge  court  is  addressed 
to  a  district  court,  the  court's  inquiry  is  appropriately 
limited  to  determining  whether  the  constitutional  ques- 
tion raised  is  substantial,  whether  the  complaint  at  least 
formally  alleges  a  basis  for  equitable  relief,  and  whether 
the  case  presented  otherwise  comes  within  the  require- 
ments of  the  three- judge  statute-  Those  criteria  were 
assuredly  met  here,  and  the  applicable  jurisdictional 
statute  therefore  made  it  impermissible  for  a  single  judge 
to  decide  the  merits  of  the  case,  either  by  granting  or  by 
withholding  relief.* 

In  the  Stratton  case  it  was  held  that  a  court  of  appeals 
was  precluded  from  reviewing  on  the  merits  a  case  which 


*  The  Court  of  Appeals  properly  reje<5ted  the  aipiment  that  the 
order  of  the  District  Court  *'wm  not  final  and  hence  unappealable 
under  28  U.  S,  C.  §§  1291,  1292/'  pointing  out  that  "[alppellant  wbm 
effectively  out  of  court.*'    289  F.  2d,  at  428. 

*  This  is  not  a  cas#  like  Chicago,  Ihduth  <fr  Georgian  Bay  Tratrnt 
Co.  V,  Nims,  252  F,  2d  317,  where  a  three-judge  court  was  requeetol 
only  ID  the  event  that  it  should  first  be  held  lliat  the  stat*  statute 
was  by  its  tenna  applicable  to  the  plaintiff's  bujsinesB  operationa. 

66^026  0-^2-90 
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should  have  originally  been  determmed  by  a  court  of 
tiiree  judges.  Stratton  does  not  stand  for  the  broad  prop- 
osition  that  a  court  of  appeals  is  poweriess  ever  to  give 
any  guidance  when  a  single  judge  has  erroneously  invaded 
the  province  of  a  tiiree-judge  court.  The  Court  of 
Appeals  clearly  stated  its  opinion  fliat  a  court  of  three 
judges  ou^t  to  have  been  convened  to  consider  this  liti- 
gation. That  view  was  correct  and  should  have  been 
followed  upon  the  petitioner's  ronewed  motion  that  eudh 
a  statutory  court  be  impaneled. 

We  deem  it  unnecessary  to  take  formal  action  on  the 
petition  for  a  writ  of  mandamus.  The  case  will  be 
romanded  to  the  District  Court  for  expeditious  action 
consistent  witii  the  views  hero  expressed.  Cf.  BaUeu  v. 
Patterson,  369  U.  S.  31,  34. 

It  i8  80  ordered. 

Mr.  Justice  Frankfubteb  took  no  part  in  the  decision 
of  these  cases. 

Mr.  Justice  Harlan  and  Mr.  Justice  White  took  no 
part  in  the  consideration  or  decision  of  these  cases. 
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SILBER  V.  UNITED  STATES. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  DISTRICT  OF  COLUMBIA  CIRCUIT. 

No.  454.    Argued  April  19,  1962.— Decided  June  25,  1962. 

Petitioner's  indictment  for  violating  2  U.  S.  C.  §  192  was  identical  to 
those  held  defective  in  Rtasell  v.  United  States,  369  U.  S.  749;  the 
District  Court  erroneously  denied  a  timely  motion  to  dismiss  it; 
and  petitioner  was  convicted.  The  issue  raised  by  the  motion  to 
dismiss  apparently  was  not  presented  to  the  Court  of  Appeals,  and 
it  was  not  briefed  or  argued  in  this  Court.  Held:  This  Court,  at 
its  option,  may  notice  a  plain  error  not  presented,  and  the  judgment 
sustaining  the  conviction  is  reversed  on  the  authority  of  Russell  v. 
United  States.    Pp.  717-718. 

Ill  U.  S.  App.  D.  C.  331,  296  F.  2d  588,  reversed. 

Victor  Rabinomtz  argued  the  cause  for  petitioner. 
With  him  on  the  briefs  was  Leonard  B.  Boudin. 

Bruce  J.  Terris  argued  the  cause  for  the  United  States. 
On  the  briefs  were  Solicitor  General  Cox,  Assistant  Attor- 
ney General  Yeagley,  George  B.  Searls  and  Kevin  T. 
Maroney. 

Per  Curiam. 

The  judgment  is  reversed.  Ritssell  v.  United  States, 
369  U.  S.  749.  The  indictment  upon  which  the  petitioner 
was  tried  was  identical  to  those  held  defective  in  Russell. 
The  petitioner's  timely  motion  to  dismiss  the  indictment, 
made  in  accord  with  Fed.  Rules  Crim.  Proc.  12  (b)(2), 
was  erroneously  denied  by  the  District  Court. 

Although  the  trial  court  squarely  considered  and 
decided  the  issue  raised  by  the  motion  to  dismiss,  it  was 
apparently  not  presented  to  the  Court  of  Appeals  and  was 
not  briefed  or  argued  in  this  Court.  While  ordinarily  we 
do  not  take  note  of  errors  not  called  to  the  attention  of 
the  Court  of  Appeals  nor  properly  raised  here,  that  rule 
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18  not  wiUiout  ezoeptioii.  The  Court  has  ''the  power  to 
notice  a  'plain  error'  though  it  is  not  assigned  or  specified/' 
Brotherhood  of  Carpenters  v.  United  States,  330  XJ.  S. 
395,  412.*  'In  exceptional  circumstances,  espedaUy  in 
criminal  cases,  appellate  courts,  in  the  public  interest^ 
may,  of  their  own  motion,  notice  errors  to  which  no  exeep- 
tion  has  been  taken,  if  the  errors  are  obvious,  w  if  they 
otherwise  seriously  affect  the  fairness,  integrity  w  public 
reputation  of  judicial  proceedings."  United  States  v. 
Atkmson,  297  U.  S.  157, 160.  Our  own  rules  provide  that 
"the  court,  at  its  option,  may  notice  a  plain  ernn*  not 
presented."  Revised  Rules  of  the  Supreme  Court  of  the 
United  States,  Rule  40  (1)  (d)(2).  See  also  Fed  Ruks 
Qrim.  Piroc.  52  (b). 

Mb.  Jxjstigb  Fbanxfubtib  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Mb.  Jxjstigb  Whttb  took  no  part  in  the  decision  of 
this  case. 

Mr.  Justice  Clark  and  Mr.  Justice  Harlan  dissent 
for  the  reasons  stated  in  tiieir  dissenting  opinions  in 
Russell  v.  United  States,  369  U.  S.  749,  779,  781. 


•See  Bra8fiM  v.  United  States,  272  U.  S.  448,  450;  MahUr  v.  Bby, 
264  U.  8.  32,  45;  Weerm  v.  Umted  States,  217  U.  8.  349,  362.  See 
abo  KesJsr  v.  Streeker,  307  U.  8.  22,  34. 
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UNITED  STATES  v.  KNISS  et  al. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
EASTERN  DISTRICT  OF  WISCONSIN. 

No.  762.    Decided  June  25,  1962. 

Reversed. 

Solidtar   General  Cox,  Assistant  Attorney   General 
Loevinger  and  Richard  A.  Solomon  for  the  United  States. 

Per  Curiam. 

The  judgment  is  reversed.     United  States  v.  Wise, 
ante,  p.  405. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


UNITED  STATES  v.  STALEY  irr  al. 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA. 

No.  882.    Decided  June  25,  1962. 

Reversed. 

Solicitor  General  Cox  and  Assistant  Attorney  General 
Loevinger  for  the  United  States. 

Homer  I.  Mitchell,  Warren  M.  Christopher  and  Alo- 
ysiiLS  F.  Power  for  appellees. 

Per  Curiam. 

The  judgment  is  reversed.  United  States  v.  Wise, 
ante,  p.  405. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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CITY  CENTER  MOTEL,  INC.,  v.  FLORIDA  HOTEL 
AND  RESTAURANT  COMMISSION. 

APFBAL  FBOM  THB  DISflBICT  OOXJBT  OF  APPBAL  OF  WUmSMUL, 
FIB8T  APPELLATE  DIB'RBICT. 

No.  020.    Decided  June  25, 1962. 

Appeal  dhmiiwed  for  want  of  a  aabstantial  federal  queatioii. 
Reported  bdow:  134  So.  2d  856. 

John  H.  Cotten  for  appellant. 
Weldon  O.  Starry  for  appellee. 

Pee  Cubiam. 

The  motion  to  dismiss  is  granted  and  the  appeal  is 
dismissed  for  want  of  a  substantial  federal  question. 

Mb.  Justige  Fbaxkfubteb  took  no  part  in  the  con- 
sideration or  decision  of  tiiis  case. 


WASILEWSKI  V.  BOARD  OF  SCHOOL  DIRECTORS 
OF  THE  CITY  OF  MILWAUKEE. 

appeal  from  the  supreme  court  of  WISCONSIN. 
No.  1124,  Misc.    Decided  June  25,  1962. 
Appeal  dismissed  and  certiorari  denied. 

Per  Curiam. 

The  appeal  is  dismissed.  Treating  the  papers  whereon 
the  appeal  was  taken  as  a  petition  for  writ  of  certiorari, 
certiorari  is  denied. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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370 U.S.  June  25,  1962. 

WINTERS  V.  OHIO. 

ON   PETITION   FOR  WRIT  OP  CERTIORARI  TO  THE  SUPREME 
COURT  OP  OHIO. 

No.  388,  Misc.    Decided  June  25,  1962. 

Certiorari  granted;  judgment  vacated;  case  remanded  for  further 
proceedings. 

Petitioner  pro  se. 

Richard  0.  Harris  for  respondent. 

Per  Curiam. 

The  motion  for  leave  to  proceed  in  forma  pauperis  and 
the  petition  for  writ  of  certiorari  are  granted.  The  judg- 
ment is  vacated  and  the  case  is  remanded  to  the  Supreme 
Court  of  Ohio  for  further  proceedings.  Griffin  v.  lUinois, 
351  U.  S.  12. 

Mr.  Justice  Frankpurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


OLEN  V.  OLEN. 

appeal  prom  the  supreme  court  op  new  JERSEY. 
No.  1153,  Misc.    Decided  June  25,  1962. 
Appeal  dismissed  and  certiorari  denied. 

Per  Curiam. 

The  appeal  is  dismissed.  Treating  the  papers  whereon 
the  appeal  was  taken  as  a  petition  for  writ  of  certiorari, 
certiorari  is  denied. 

Mr.  Justice  Frankpurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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ELCHUK  V.  UNITED  STATES. 

ON  FETTTION  FOR  WRIT  OF  CERTIORARI  TO  THB  UNITBD 
STATES  COURT  OF  APPEALS  FOR  THE  FIFTH  CIRCUIT. 

No.965, Mise.    DeddedJune 25, 1962. 

Certiorari  granted;  judgment  vacated;  ease  remanded  for  further 

prooedings. 
Reported  below:  296  F.  2d  723. 

Petitioner  pro  ae. 

Solicitor  Oeneral  Cox,  Assistant  Attorney  Oeneral 
Miller  and  Beatrice  Rosenberg  for  the  United  States. 

Per  Curiam. 

The  motion  for  leave  to  proceed  in  forma  pauperis  and 
the  petition  for  a  writ  of  certiorari  are  granted.  Upon 
the  suggestion  of  the  Solicitor  General  and  an  examina- 
tion of  the  entire  record,  the  judgment  of  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  is  vacated 
and  the  case  is  remanded  to  that  court  for  further  pro- 
ceedings in  which  the  petitioner  is  to  be  accorded  the 
opportunity  to  present  oral  argument  on  the  merits  of 
his  appeal,  either  personally  or  through  counsel,  to  the 
same  extent  as  such  opportunity  is  accorded  to  the  United 
States  Attorney. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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MARAKAR  v.  UNITED  STATES. 

ON  PETITION  FOR  WRIT  OP  CERTIORARI  TO  THE  UNITED 
STATES  COURT  OP  APPEALS  FOR  THE  THIRD  CIRCUIT. 

No.  1191,  Misc.    Decided  June  25,  1962.* 

Certiorari  granted;  judgments  vacated;  causes  remanded  with  direc- 
tions to  dismiss  the  indictments. 
Reported  below:  300  F.  2d  513. 

Joseph  F.  Walsh  for  petitioner  in  No.  1191,  Misc. 
Harry  T.  Carter  for  petitioner  in  No.  1234,  Misc. 
Solicitor  General  Cox  for  the  United  States. 

Per  Curiam. 

The  motions  for  leave  to  proceed  in  forma  pauperis  are 
granted.  On  motion  of  the  Solicitor  General  and  upon 
an  examination  of  the  entire  record,  the  petitions  for  writs 
of  certiorari  are  granted,  the  judgments  are  vacated,  and 
the  causes  are  remanded  to  the  United  States  District 
Court  for  the  District  of  New  Jersey  with  directions  to 
dismiss  the  indictments. 

Mr.  Justice  Black,  Mr.  Justice  Douglas,  and  Mr. 
Justice  Brennan  join  the  Court's  disposition  because 
they  believe  that  the  Double  Jeopardy  Clause  of  the 
Fifth  Amendment  was  an  insurmountable  barrier  to  the 
prosecution  of  these  petitioners  under  the  separate  indict- 
ments returned  on  April  26, 1961,  charging  each  petitioner 
with  a  substantive  offense  of  illegally  bringing  opium  into 
this  country.  See  Abbate  v.  United  States,  369  U.  S.  187, 
196  (separate  opinion) ;  cf.  Petite  v.  United  States,  361 
U.  S.  529,  533  (dissenting  opinion). 

Mr.  Justice  Frankfurter  took  no  part  in  the  consid- 
eration or  decision  of  these  cases. 


^Together  with  No.  1234,  Misc.,  AU  v.  United  States,  also  on 
petition  for  writ  of  certiorari  to  the  same  Court. 
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HARTBfAN  v.  UNITED  STATES. 


OH  nranoH  vob  wiut  ov  cssncsAsi  to 

BTAiw  oonn  or  iupnukis  vob  tus  jnunth  cuuoim. 

No.  447,  BliBe.   Dedded  June  26, 1982. 

Certknari  gnmted;  judgment  levened. 
Bqxirled  bdow:  280  F.  2d  460. 

Lawtmiee  Spmer  for  petitioner. 

SoUcitor  OenenU  Cox,  AmiUant  Attmr^eif  Cfmmnl 
YeagleyBXkd  George  B.SearU  for  iheVmti^Stt^ 

Pb  CUBUIC. 

The  motkm  for  leave  to  proceed  m  forma  pantperie,  tiw 
ttkotion  for  leave  to  0aiq[>leiiient  die  petition  for  oertioffari 
and  the  petiticm  for  writ  of  eertiiffari  are  granted.  Tbe 
judgmmt  is  reversed.  BveeeUY.  United  8ta^,9f»V.3. 
749;  SUber  v.  United  States,  ante,  p.  717. 

Mr.  Justice  Fraxkfubter  and  Mr.  Justice  Whitb 
took  no  part  in  the  consideration  or  decision  of  this  case. 

Mr.  Justice  Clark  and  Mr.  Justice  Harlan  dissent 
for  the  reasons  stated  in  their  dissenting  opinions  in 
Russell  v.  United  States,  369  U.  S.  749, 779, 781. 
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ALLEN  V.  BANNAN,  WARDEN. 

ON  PETITION  FOR  WRIT  OF  CERTIORARI  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  FOR  THE  SIXTH  CIRCUIT. 

No.  535,  Misc.    DeddedJune  25, 1962. 

Certiorari  granted;  judgment  vacated;  case  remanded  to  the  District 
Court  for  a  hearing  on  the  merits  of  petitioner's  application  for  a 
writ  of  habeas  corpus,  since  petitioner  has  exhausted  state  remedies. 

Petitioner  pro  ae. 

Frank  /.  Kelley,  Attorney  General  of  Michigan,  Eugene 
Krasicky,  Solicitor  General,  and  George  Mason,  Assistant 
Attorney  General,  for  respondent. 

Per  Curiam. 

The  motion  for  leave  to  proceed  m  forma  pauperis  and 
the  petition  for  a  writ  of  certiorari  are  granted.  The 
judgment  of  the  United  States  Court  of  Appeals  for  the 
Sixth  Circuit  is  vacated  and  the  case  is  remanded  to  the 
United  States  District  Court  for  the  Eastern  District  of 
Michigan  for  a  hearing  on  the  merits  of  the  petitioner's 
application  for  a  writ  of  habeas  corpus.  After  an  exam- 
ination of  the  briefs  filed  by  the  parties  and  of  the  record 
in  this  case  as  well  as  an  examination  of  the  record  certi- 
fied to  this  Court  by  the  Clerk  of  the  Supreme  Court  of 
Michigan  in  Allen  v.  Michigan,  364  U.  S.  934,  we  con- 
clude that  the  petitioner  has  exhausted  state  remedies. 
Cf .  Mattox  V.  Sacks,  369  U.  S.  656. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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Fnr  Ciiikm.  STOir.SL 

LOXnSIAKA  UBBL.  WASHINGTON  t;.  WALKER, 
WARDEN. 

AFMAL  TBOM  THB  BUniMB  OOfUm  W  UOUmUMA. 
No.  900,  BliBe.   Docsided  Jime  25, 1M2. 
i^qieal  dimiMd  for  waul  of  a  aiifaeteatial  federal  questioii. 

Robert  H.  Reiter  and  Jack  N.  Rogetn  for  appeDaat. 

Jade  P.  F.  QtemSMcn,  Attorney  General  of  Locnuuia^ 
and  8eaOan  B.  Wahh,  Aaaatant  Attmn^  General,  idr 
i^n^eDee. 

Pb  Cobzam« 

Hie  motion  to  dismisB  la  granted  and  the  i^peal  m 
diamueed  for  want  of  a  aiibfrtantial  federal  queatkm. 

Mb.  Jxmmm  Frakkfobtib  took  no  part  in  tiie  eon* 
dUeraticm  or  decision  of  this  < 
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GILLIAM  V.  UNITED  STATES. 

ON  PETITION  FOR  WRIT  OF  CERTIORARI  TO  THE  UNITED 

STATES  COURT  OF  APPEALS  FOR  THE  DISTRICT  OF 

COLUMBIA  CIRCUIT. 

No.  1274,  Misc.    Decided  June  25,  1962. 

Certiorari  granted;  judgment  vacated;  case  remanded  to  the  Court 
of  Appeids  for  further  proceedings. 

Petitioner  pro  se. 

Solicitor  General  Cox  for  the  United  States. 

Per  Curiam. 

The  motion  for  leave  to  proceed  in  forma  pauperis  and 
the  petition  for  writ  of  certiorari  are  granted.  Upon  the 
suggestion  of  the  Solicitor  General  and  an  e3camination 
of  the  entire  record,  the  judgment  is  vacated  and  the  case  is 
remanded  to  the  Court  of  Appeals  for  further  proceedings. 
Coppedge  v.  United  States,  369  U.  S.  438. 

Mr.  Justice  Frankfurter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


Certiorari  granted;  judgment  vacated;  case  remanded  to  the  District 
Court  for  a  hearing  on  the  merits  of  the  petition  for  writ  of  habeas 
corpus. 

Reported  below:  299  F.  2d  844. 

Petitioner  pro  se. 

Eugene  Cook,  Attorney  General  of  Georgia,  and 
Hotvard  P.  Wallace,  Assistant  Attorney  General,  for 
respondent. 

Per  Cuhiam, 

The  motion  for  leave  to  proceed  in  forma  pauperis  and 
the  petition  for  i^Tit  of  certiorari  are  granted*  The  judg- 
ment is  vacated  and  the  case  is  remanded  to  the  United 
States  District  Court  for  the  Southern  District  of  Georgia 
for  a  hearing  on  the  merits  of  the  petition  for  writ  of 
habeas  corpus. 

Mr.  Justice  Fraxkfubter  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


Reporter's  Note. 

The  next  page  is  purposely  numbered  901.  The  numbers  between 
728  and  901  were  purposely  omitted,  in  order  to  make  it  possible  to 
publish  the  orders  in  the  current  advance  sheets  or  "preliminary 
prints"  of  the  United  States  Reports  with  permanent  page  numbers, 
thus  making  the  official  citations  available  inmiediately. 


ORDERS  FROM  MAY  28  THROUGH 
JUNE  25,  1962. 


May  28,  1962.* 
Miscellaneous  Orders. 

No.  — .  Homestead  Hospital  v.  Bobcik.  The  mo- 
tion of  the  appellee  to  dismiss  under  Rule  14  (2)  is 
granted  and  the  appeal  is  dismissed.  Edmn  O.  Simon 
for  appellee. 

No.  823.  Pan  American  Petroleum  Corp.  v.  Kan- 
sas-Nebraska Natural  Gas  Co.,  Inc.  On  petition  for 
writ  of  certiorari  to  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit.  The  motion  of  Western  Natural 
Gas  Company  for  leave  to  file  a  brief,  as  amicus  curiae, 
is  granted.  George  D.  Homing,  Jr.  for  movant.  Reported 
below:  297  F.  2d  561. 

Probable  Jurisdiction  Noted. 

No.  659.  Northern  Natural  Gas  Co.  v.  State  Cor- 
poration Commission  of  Kansas.  Appeal  from  the 
Supreme  Court  of  Kansas.  Probable  jurisdiction  noted. 
Mr.  Justice  White  took  no  part  in  the  consideration  or 
decision  of  this  case.  Lawrence  I.  Shaw,  F.  Vinson 
Roach,  Patrick  J.  McCarthy,  Mark  H.  Adams  and  Joe 
Rolston  for  appellant.  Jerome  Ackerman  for  appellee. 
Solicitor  General  Cox,  Assistant  Attorney  General  Orrick, 
Morton  Hollander,  Sherman  L.  Cohn,  Ralph  S.  Spritzer, 
Howard  E.  Wahrenbrock  and  Arthur  H.  Fribourg  for  the 
Federal  Power  Commission,  as  amicus  curiae.  Reported 
below:  188  Kan.  351,  362  P.  2d  609;  188  Kan.  355,  362 
P.  2d  599;  188  Kan.  624,  364  P.  2d  668. 


*Mr.  Justice  Frankfurter  took  no  part  in  the  consideration  or 
decision  of  cases  in  which  orders  were  this  day  announced. 
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No.  796.  New  York  Central  Railroad  Co,  v,  Uboteo 
States  et  al.  Appeal  from  the  United  States  District 
Ck)urt  for  the  Southern  District  of  New  York,  Probable 
jurisdiction  noted.  Kenneth  H.  Lundnmrk  for  appellant. 
Solicitor  General  Cox,  Assistant  Attorney  General  Loev- 
inger,  Lionel  Kestenbaum  and  Robert  W.  Ginnane  for  the 
United  States  and  the  Interstate  Commerce  Commission, 
appellees.    Reported  below:  201  F.  Supp.  958. 

Certiorari  Granted.     (See   also  No.   728,  Misc.,   ante. 

No.  793.  SCHLUDE  ET  AL.  V,  COMMISSIONER  OF  INTER- 
NAL Revenue,  C.  A.  8th  Cir.  Certiorari  granted.  Rob- 
ert Ash  and  Carl  F.  Bauersjeld  for  petitioners*  Solicitor 
General  Cox,  Assistant  Attorney  General  Oberdorfer, 
Harry  Baum  and  Burt  /.  Abrams  for  respondent,  Fon- 
taine C,  Bradley,  John  T.  Sapiema,  Robert  L.  Randall 
and  Alvin  Friedman  for  the  American  Institute  of  Certi- 
fied Public  Accountants,  as  amicus  curiae,  in  support  of 
the  petition.    Reported  below:  296  F.  2d  721, 

No*  1022,  Misc.  Haynes  v.  Washington.  Motion 
for  leave  to  proceed  in  forma  pauperis  and  petition  for 
writ  of  certiorari  to  the  Supreme  Court  of  Washing- 
ton granted.  Case  transferred  to  the  appellate  docket. 
Francis  Hoague  for  petitioner.  John  /.  Lally  for  respond- 
ent.   Reported  below:  58  Wash,  2d  716,  364  P,  2d  935, 

Certiorari  Denied.     (See  also  No,  789,  ante,  p.  4$;  and 
No.  824,  ante,  p.  47.) 

No,  864,  Cain  et  al,  v.  United  States,  C.  A*  7th 
Cir  Certiorari  denied.  Maurice  J,  Walsh  for  peti- 
tioners. Solicitor  General  Cox,  Assistant  Attorney  Oen^ 
eral  Oberdorfer  and  Joseph  M,  Howard  for  the  United 
States.    Reported  below:  298  F,  2d  934. 
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No.  394.  Geaqan  et  al.  v.  Gavin,  Ck)RRECTiONAL 
Superintendent.  C.  A.  Ist  Cir.  Certiorari  denied. 
Paul  T.  Smith  and  Lawrence  O'Donnell  for  petitioners. 
Edward  J.  McCormack,  Attorney  General  of  Massachu- 
setts, John  F.  McAuliffe  and  Gerald  F.  Muldoon,  Special 
Assistant  Attorneys  General,  for  respondent.  Reported 
below:  292  F.  2d  244. 

No.  395.  McDonald  v.  Oregon.  Supreme  Court  of 
Oregon.  Certiorari  denied.  Frederick  Bemays  Wiener 
for  petitioner.  Reported  below:  231  Ore.  — ,  361  P.  2d 
1001. 

No.  710.  McDonald  v.  Oregon.  Supreme  Court  of 
Oregon.  Certiorari  denied.  Frederick  Bemays  Wiener 
for  petitioner.  Reported  below:  231  Ore.  — ,  365  P.  2d 
494. 

No.  856.  WiLLEMS  Industries,  Inc.,  v.  United 
States.  Court  of  Claims.  Certiorari  denied.  Richard 
J.  Stull  for  petitioner.  Solicitor  General  Cox,  Assistant 
Attorney  General  Orrick  and  John  G.  Laughlin,  Jr.  for 
the  United  States.  Reported  below:  —  Ct.  CI.  — ,  295 
F.  2d  822. 

No.  859.  BosTic  v.  Ohio.  Supreme  Court  of  Ohio. 
Certiorari  denied.  Abraham  Gertner  for  petitioner.  Re- 
ported below:  173  Ohio  St.  176, 180  N.  E.  2d  582. 

No.  867.  Chappelle  v.  Sharp  et  al.  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit. 
Certiorari  denied.  Sommers  T.  Brown  and  Paul  M. 
Rhodes  for  petitioner.  Solicitor  General  Cox,  Assistant 
Attorney  General  Orrick  and  Alan  S.  Rosenthal  for 
respondents.  Reported  below:  112  U.  S.  App.  D.  C.  182, 
301  F.  2d  506. 
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No.  827.  Alvarez  v.  Puebto  Rico.  C.  A.  Ist  Cir. 
Certiorari  denied.  Melvin  8.  Louisan  and  Leonard  Ixnair 
wn  for  petitioner.  /.  B.  Fernandez  Badillo  for  respond- 
ent.   Reported  below :  299  F.  2d  676. 

No.  869.  AsARO  V.  Parisi.  C.  A.  1st  Cir.  Certiorari 
denied.  Morris  D.  Katz  for  petitioner.  James  A.  Whip- 
pie  for  respondent.    Reported  below:  297  F.  2d  859. 

No.  871.  H.  B.  Ives  Co.  v.  Commissioner  of  Inter- 
nal Revenue.  C.  A.  2d  Cir.  Certiorari  denied.  Jvlea 
O.  Komer  III  for  petitioner.  Solicitor  General  Cox, 
Assistant  Attorney  General  Oberdorfer,  I.  Henry  Kutz 
and  Fred  E.  Youngman  for  respondent.  Reported  below : 
297  F.  2d  229. 

No.  873.  Sarelas  v.  Gekas  et  al.  Supreme  Court  of 
Illinois.  Certiorari  denied.  Peter  8.  Sarelas  pro  se. 
John  C.  Gekas,  James  P.  Economos,  Catherine  C.  Anag- 
nost  and  Gerald  M.  Chapman  for  respondents. 

No.  874.  August  v.  Board  of  Public  Education, 
School  District  of  Philadelphia.  Supreme  Court  of 
Pennsylvania.  Certiorari  denied.  William  J,  Woolston 
for  petitioner.  Edward  B.  Soken  for  respondent.  Re- 
ported below:  406  Pa.  229, 177  A.  2d  809. 

No.  863.  Halun  v.  Jones.  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  Certiorari 
denied.  Mr.  Justice  Black  is  of  the  opinion  that  cer- 
tiorari should  be  granted,  the  judgment  of  the  Court  of 
Appeals  reversed  and  the  case  remanded  to  the  District 
Court  for  a  jury  trial.  Solomon  Alpher  for  petitioner. 
William  H.  Clarke  for  respondent.  Reported  below:  111 
U.  S.  App.  D.  C.  340,  296  F.  2d  597. 
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No.  866.  In  re  Clawans.  Supreme  Court  of  New 
Jersey.  Certiorari  denied.  Mr.  Justice  Brennan  took 
no  part  in  the  consideration  or  decision  of  this  application. 
Richard  L.  Merrick  and  Warren  E.  Magee  for  petitioner. 
Reported  below:  See  69  N.  J.  Super.  373,  174  A.  2d  367. 

No.  610,  Misc.  Johnson  v.  United  States.  C.  A. 
10th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solic- 
itor General  Cox,  Assistant  Attorney  General  Miller  and 
Beatrice  Rosenberg  for  the  United  States. 

No.  782,  Misc.  Phinney  v.  Mxtrphy,  Warden.  Ap- 
pellate Division  of  the  Supreme  Court  of  New  York, 
Fourth  Judicial  Department.  Certiorari  denied.  Peti- 
tioner pro  se.  Louis  J.  Lefkowitz,  Attorney  General  of 
New  York,  Paxton  Blair,  Solicitor  General,  and  Joseph  J. 
Rose,  Assistant  Attorney  General,  for  respondent. 

No.  802,  Misc.  Burton  v.  Florida.  Supreme  Court 
of  Florida.  Certiorari  denied.  Petitioner  pro  se.  Rich- 
ard W.  Ervin,  Attorney  General  of  Florida,  and  David  U. 
Tumin,  Assistant  Attorney  General,  for  respondent. 

No.  828,  Misc.  Banks  v.  Madiqan,  Warden.  C.  A. 
9th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Marshall  and 
Harold  H.  Greene  for  respondent. 

No.  818,  Misc.  Tyler  v.  California.  District  Court 
of  Appeal  of  California,  First  Appellate  DisUict.  Cer- 
tiorari denied.  Mr.  Justice  Douglas  is  of  the  opinion 
that  certiorari  should  be  granted.  Petitioner  pro  se. 
Stanley  Mosk,  Attorney  General  of  California,  Arlo  E. 
Smith,  Chief  Assistant  Attorney  General,  and  John  8. 
Mclnemy  and  Derald  E.  Granberg,  Deputy  Attorneys 
General,  for  respondent. 
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No.  832,  Misc.  Overbt  v.  New  York*  Court  of  Ap- 
peals of  New  York.  Certiorari  denied.  Petitioner  pro  ae. 
Carman  F\  Ball  for  respondent. 

Rehearing  Denied. 

No.  22.  ScHOLLE  i;.  Hare,  Sechetart  op  State  of 
Michigan,  et  au,  369  U.  S.  429 ; 

No.  776.  Long  t;*  Illinois  Central  Railjioab  Oo., 
369  U.  S.  858;  and 

No.  1044,  Misc.  Hollis  v.  Texas,  369  U.  S.  862.  Peti- 
tions for  rehearing  denied. 

June  4,  1962.* 
Miscellaneous  Orders. 

No.  — .  In  RE  Shields.  Henty  R.  Shields,  Esquire, 
of  New  York,  New  York,  having  resigned  as  a  member  of 
tiie  Bar  of  this  Court,  it  is  ordered  that  his  name  be 
stricken  from  the  roll  of  attorneys  admitted  to  practice 
in  this  Court. 


No.  8,  Original.  Arizona  t?.  California  et  al.  Argtied 
January  8-11,  1962.  This  case  is  restored  to  the  calendar 
for  reargument  and  set  for  Monday,  October  8,  1962.  A 
total  of  six  hours  is  allowed  for  the  reargument.  Thb 
Chief  Justice  took  no  part  in  the  consideration  or  deci- 
sion of  this  case,  Mark  Wilmer  and  Charles  H*  Reed 
argued  the  cause  for  the  complainant.  With  them  on  the 
briefs  were  William  R,  Meagher,  Burr  Sutter ^  John  E, 
Madden,  Calvin  //.  Udall,  John  Geoffrey  Will  and  Theo* 
dore  Kiendl.  Fred  O.  W^ilson  and  Martin  /.  Sonosky  also 
were  for  the  complainant.  Stanley  Mo^k,  Attorney  Gen- 
eral of  California,  and  Nortkcutt  Ely,  Special  Assistant 


*Mr.  Justice  Frankfurter  took  no  part  in  the  eansid^ratioii  or 
decision  of  cas€s  in  which  ordefs  were  thii  day  announced. 
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Attorney  General,  argued  the  cause  for  the  State  of  CaH- 
fornia  et  al,  defendants.  With  them  on  the  briefs  were 
Charles  E.  Corker  and  Gilbert  F,  Nelson,  Assistant  Attor- 
neys General,  Burton  J,  Gindler,  John  R,  Alexander  and 
Gerald  Malkan,  Deputy  Attorneys  General  Howard  L 
Friedman,  C,  Emerson  Duncan  11,  Francis  E,  Jenneyt 
Stanley  C.  Lagerlof,  Harry  W.  H  or  ton,  R,  L.  Knox,  Jr., 
Earl  Redwine,  James  H.  Howard,  Charles  C.  Cooper,  Jr., 
H.  Kenneth  Hutchinson,  Frank  P,  Doherty,  Roger  ^m^- 
bergh,  Jean  F.  DuPaul  and  Henry  A.  Dietz.  Solicitor 
General  Cox  argued  the  cause  for  the  United  States,  inter- 
vener. With  him  on  the  briefs  were  John  F\  Davis,  David 
R.  Warner,  Walter  Kiechel,  Jr.  and  Warren  R.  Wise. 
R.  P.  Parry  argued  the  cause  for  the  State  of  Nevada, 
intervener.  With  him  on  the  briefs  were  Roger  D.  Foley, 
Attorney  General,  W.  T.  Mathews  and  Clifford  E.  Fix. 
Dennis  McCarthy^  Special  Assistant  Attorney  General, 
argued  the  cause  for  the  State  of  Utah,  defendant.  With 
him  on  a  statement  on  behalf  of  the  State  was  Walter  L. 
Budge,  Attorney  General.  Earl  E.  Hartley,  Attorney 
General  of  New  Mexico,  and  Claude  S,  Mann,  Special 
Assistant  Attorney  General,  argued  the  cause  for  the  State 
of  New  Mexico,  defendant.  With  them  on  the  brief  were 
Thomas  O,  Olson,  First  Assistant  Attorney  General,  and 
Dudley  Cornell^  Special  Assistant  Attorney  General 
[For  earlier  orders  herein,  see  344  U-  S.  806,  919;  345 
U.  a  914,  968;  347  U.  S,  985,  986;  348  U-  S.  947;  350  U.  S. 
114,  812,  880,  955;  351  U.  S.  977;  354  U.  S.  918;  357  U.  S, 
902;  364  U.  S.  940;  368  U.  S.  893,  917,  950.] 


No,  809,  Fat,  Warden,  et  al.  u,  Noia.  Certiorari, 
369  U.  S,  869,  to  the  United  States  Court  of  Appeals  for 
the  Second  Circuit.  The  motion  of  the  respondent  for 
leave  to  proceed  in  forma  pauperis  is  granted.  Leon  B, 
Polsky  for  respondent.     Reported  below:  300  F.  2d  345. 
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No,  479,  Wong  Sun  et  al.  v.  United  States.  Cer- 1 
tiorari,  368  U,  S,  817,  to  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  Argued  March  29  and  April 
2,  1962.  This  case  is  restored  to  the  calendar  for  reargu- 
ment  Edward  Bennett  Williams  (appointed  by  this 
Court,  368  U.  S,  973)  argued  the  cause  and  filed  a  supple- 
mental brief  for  petitioners,  Sol  A.  Abrums  also  filed  a 
brief  for  petitioners*  Solicitor  General  Cox  argued  the 
cause  for  the  United  States.  With  him  on  the  briefs 
were  Aasiatant  Attorney  General  Miller,  Beatrice  Rosen- 
berg, J.  F.  Bishop  and  Julia  P.  Cooper.  Reported  below: 
288  F.  2d  366. 


Certiorari  Granted,     (See  also  No,  773,  ante,  p-  164*) 

No.  868,  Bbothebhood  of  Locomotive  Engineurs  , 
ET  AL.  tJ,  Louisville  &  Nashville  Railroad  Co.  C*  A, 
6th  Cir,  Certiorari  granted,  Charles  L  Dawson,  Harold 
C.  Heiss,  Russell  S.  Day,  Harold  N,  McLaughlin,  Way- 
land  K.  Sullivan  and  K,  C,  Shuttleworth  for  petitionera. 
John  P.  Sandidge,  H.  G.  Breetz,  W.  L.  Grubbs,  M,  D.  Jon0% 
and  Joseph  L.  Lenihan  for  respondent.  Reported  below: 
297  F.  2d  608. 


No,  890,  Misc,  Gideon  v,  Cochran,  Corrections  Di- 
rector, Motion  for  leave  to  proceed  m  forma  poM- 
peris  and  petition  for  writ  of  certiorari  to  the  Supreme 
Court  of  Florida  granted.  Case  transferred  to  the  appel- 
late docket.  In  addition  to  other  questions  presented 
by  this  case,  counsel  are  requested  to  discuss  the  fol- 
lowing in  their  briefs  and  oral  argument:  "Should  this 
Courtis  holding  in  Betts  v,  Brady,  316  U,  S,  455,  be 
reconsidered?'*  Petitioner  pro  se.  Richard  W^  Brtrin, 
Attorney  General  of  Florida,  and  Bruce  R.  Jacob,  Assist- 
ant Attorney  General,  for  respondent. 
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Certiorari  Denied.     (See  also  No.  861,  ante,  p.  168; 
and  No.  1092,  Misc.,  ante,  p.  167.) 

No.  728.  United  States  v.  Evans  et  al.  C.  A.  3d 
Cir.  Certiorari  denied.  Solicitor  General  Cox,  Assistant 
Attorney  General  Oberdorfer  and  Melva  M.  Graney  for 
the  United  States.  Robert  L.  Kirkpatrick  and  John  A. 
McCann  for  respondents.    Reported  below :  295  F.  2d  713. 

No.  761.  Mode  v.  Arkansas.  Supreme  Court  of 
Arkansas.  Certiorari  denied.  Charles  J.  Lincoln  for 
petitioner.  Frank  Holt,  Attorney  General  of  Arkansas, 
and  Thorp  Thomas,  Assistant  Attorney  General,  for 
respondent.  Reported  below:  231  Ark.  477,  330  S.  W. 
2d  88;  234  Ark.  46,  350  S.  W.  2d  675. 

No.  875.  Shenandoah  Corp.  v.  Jackson.  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit.  Certiorari  denied.  Nathan  L.  SUberberg  for 
petitioner.  Barrington  D.  Parker  for  respondents.  Re- 
ported below:  111  U.  S.  App.  D.  C.  410, 298  F.  2d  324. 

No.  876.  Geller  et  al.  v.  Holland-America  Line. 
C.  A.  2d  Cir.  Certiorari  denied.  Robert  S.  Blanc,  Jr. 
for  petitioners.  Eugene  Underwood  for  respondent.  Re- 
ported below:  298  F.  2d  618. 

No.  879.  F.  P.  Bauqh,  Inc.,  v.  Little  Lake  Lumber 
Co.  ET  AL.  C.  A.  9th  Cir.  Certiorari  denied.  Stanley 
A.  Weigel  for  petitioner.  Solicitor  General  Cox,  Assist- 
ant Attorney  General  Oberdorfer  and  Fred  E.  Youngman 
for  the  United  States,  respondent.  Richard  J.  Archer 
filed  a  brief  for  the  California  Bankers  Association,  as 
amicus  curiae,  in  support  of  the  petition.  Reported  be- 
low: 297  F.  2d  692. 
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No.  877.  Feldman  v.  United  States*  C.  A.  2d  Cir, 
Certiorari  denied,  Allen  S.  Stim  and  Menuhem  Stim 
for  petitioner.  Solicitor  Genercd  Cox  and  ji«sislani 
Attorney  General  Loevinger  for  the  United  States. 
Reported  below:  299  F.  2d  914, 

No.  880,  Appleby  et  al,  v.  Commissioner  of  Inter- 
nal Revenue.  C,  A.  3d  Cir  Certiorari  denied*  Robert 
y.  Carton  for  petitioners.  Solicitor  General  Cox,  Assist- 
ant Attorney  General  Oberdorfer,  Harry  Baum  and  L.  W, 
Post  for  respondent.    Reported  below:  296  F.  2d  925. 

No.  883.  Chenu,  Administrator,  v.  Board  of  Trus- 
tees, Police  Pension  Fund,  Article  No.  1,  et  al.  Court 
of  Appeals  of  New  York*  Certiorari  denied.  Joseph  £, 
Forscher  for  petitioner.  Adrien  E,  Laurencelle,  Jr,  and 
Mario  Matthew  Cuomo  for  respondents.  Reported 
below:  See  12  App.  Div.  2d  422,  212  N*  Y.  S.  2d  818. 

No.  886.  Frascone  v.  United  States.  C.  A.  2d  Cir* 
Certiorari  denied.  Albert  /.  Krieger  for  petitioner.  SaUc- 
itor  General  Cox,  Assistant  Attorney  General  Miller^  Bea^ 
trice  Rosenberg  and  Theodore  George  Gilinsky  for  the 
United  States.    Reported  below:  299  R  2d  824. 

No*  89  L  Estate  of  Carter  et  al.  v.  Com  mission  eh 
OF  Internal  Revenue.  C*  A,  8th  Cir.  Certiorari  de- 
nied. Lynn  M.  Ewing,  Jr,  for  petitioners.  Solicitor  Gen- 
eral Cox,  Assistant  Attorney  General  Oberdorfer,  Melva 
M.  Graney  and  Norman  H.  Wolfe  for  respondent.  Re- 
ported below:  298  K  2d  192. 

No.  892.  Woods  f .  Illinois.  Supreme  Court  of  Illi- 
nois, Certiorari  denied.  Howard  T.  Savage  for  peti- 
tioner   Reported  below:  23  lU.  2d  471,  179  N.  E,  2d  U, 
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No.  884.  R.  A.  HoLMAN  &  Co.,  Inc.,  v.  Securities 
AND  Exchange  Commission  et  al.  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  Cer- 
tiorari denied.  Milton  V.  Freeman,  Edgar  H.  Brenner 
and  Stanley  D.  Halperin  for  petitioner.  Solicitor  Gen- 
eral Cox,  Peter  A.  Dammann  and  David  Ferber  for  the 
Securities  and  Exchange  Commission,  respondent.  Re- 
ported below:  112  U.  S.  App.  D.  C.  43, 299  F.  2d  127. 

No.  888.  John  V.  Boland  Construction  Co.  v. 
United  States.  Court  of  Claims.  Certiorari  denied. 
Scott  G.  Righy  for  petitioner.  Solicitor  General  Cox, 
Assistant  Attorney  General  Orrick  and  John  G.  Lfaughlin, 
Jr.  for  the  United  States.    Reported  below:  —  Ct.  CI. 


No.  894.  Tennessee  Products  &  Chemical  Corp.  v. 
United  States.  C.  A.  6th  Cir.  Certiorari  denied.  Wil- 
liam Waller  for  petitioner.  Solicitor  General  Cox,  Acting 
Assistant  Attorney  General  Jones,  Robert  N.  Anderson 
and  Kenneth  E.  Levin  for  the  United  States.  Reported 
below:  297  F.  2d  529. 

No.  898.  KoHLER  Co.  v.  Local  833,  UAW-AFL-CIO 
International  Union,  United  Automobile,  Aircraft  & 
Agricultural  Implement  Workers  of  America,  et  al. 
United  States  Court  of  Appeals  for  the  District  of  Colum- 
bia Circuit.  Certiorari  denied.  Lyman  C.  Conger,  Ed- 
ward J.  Hammer  and  William  F.  Howe  for  petitioner. 
Solicitor  General  Cox,  Stuart  Rothman,  Dominick  L. 
Manoli  and  Norton  J.  Come  for  the  National  Labor  Rela- 
tions Board,  and  Joseph  L.  Rauh,  Jr.,  John  Silard,  Harold 
A.  Crane  field,  Louis  H.  Pollak  and  David  Rabinovitz  for 
Local  833,  respondents.  Reported  below:  112  U.  S.  App. 
D.  C.  107,  300  F.  2d  699. 
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No.  807.  Skohtob,  alias  SmofunrnoANOB,  v.  C^mwAm 
Supreme  Court  of  nimoia.  Gertionii  denied.  Pmier  & 
Sarehu  for  petHioner.  John  C.  OekoM  and  i^mee  P. 
Eeonama$  for  reqxmdent. 

No.  800.  Univbsai.  Tboohal  ft  SicvDosiHa  Cdsp: 
t;.l8BRAin)T8BNCo.,lHC.  CouTtof  Appeakof  New  Yoffk. 
Certiorari  denied.  Patrick  E.  CHbbans  for  petitioiier. 
Lawrence  J.  Mahoney  and  Robert  /.  Oiuffra  for  respond- 
ent.   Reported  below:  11  N.Y.  2d  eeo,  180  N.R  2d  914. 

No.  904.  Davison  v.  XJntrd  States.  C.  A.  4tfa  Ck. 
Certioraridenied.  Daim{£.i8fteltofi  for  petitioner.  SaKe- 
UorCfeneral  Cox,  Acting  AsmUmt  Attorney  General  Jm^^ 
and  Robert  N.Anderson  for  ^eVmted  States.  Reported 
below:  299  F.  2d  611. 

No.  905.  Habot  v.  Unikd  Staivs.  C.  A.  4th  CSr. 
Certiorari  denied.    David  R.  SheUon  for  petitioner. 

Solicitor  General  Cox,  Acting  Assistant  Attorney  General 
Jones  and  Robert  N.  Anderson  for  the  United  States.  Re- 
ported below:  299  F.  2d  600. 

No.  906.  FiNOCCHAiRO  V.  Kelly,  Commissioner  of 
Motor  Vehicles.  Court  of  Appeals  of  New  York.  Cer- 
tiorari denied.  George  H.  Brown  for  petitioner.  Louis 
/.  Lefkotvitz,  Attorney  General  of  New  York,  and  Ruth 
Kessler  Toch,  Assistant  Solicitor  General,  for  respondent. 
Reported  below:  11  N.  Y.  2d  58, 181  N.  E.  2d  427. 

No.  969,  Misc.  Eidson  v.  United  States.  C.  A.  10th 
Cir.  Certioraridenied.  Petitioner  pro  «e.  Solicitor  Gen-^ 
eral  Cox,  Assistant  Attorney  General  Marshall  and  Harold 
H.  Greene  for  the  United  States.  Reported  below:  296 
F.  2d  736. 
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No.  1060,  Misc.  Sanchez  v.  United  States.  C.  A. 
1st  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Bear 
trice  Rosenberg  and  Robert  G.  Maysack  for  the  United 
States. 

No.  1100,  Misc.  Jones  v.  United  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  James  J.  Laughlin  and  Albert 
J.  Ahem,  Jr.  for  petitioner.  Solicitor  General  Cox, 
Assistant  Attorney  General  Miller,  Beatrice  Rosenberg 
and  Sidney  M.  Glazer  for  the  United  States.  Reported 
below:  111  U.  S.  App.  D.  C.  276,  296  F.  2d  398. 

No.  1111,  Misc.  Moore  v.  New  York.  Appellate 
Division  of  the  Supreme  Court  of  New  York,  Third  Judi- 
cial Department.  Certiorari  denied.  Petitioner  pro  se. 
Louis  J.  Lejkowitz,  Attorney  General  of  New  York, 
Paxton  Blair,  Solicitor  General,  and  Winifred  C.  Stanley, 
Assistant  Attorney  General,  for  respondent. 

No.  1126,  Misc.  Lawrenson  v.  United  States  Fidel- 
ity &  Guaranty  Co.  C.  A.  4th  Cir.  Certiorari  denied. 
Petitioner  pro  se.  George  M.  Radcliffe  for  respondent. 
Reported  below:  298  F.  2d  890. 

No.  1263,  Misc.  Crawford  v.  Bannan,  Warden,  et 
AL.  Petition  for  writ  of  certiorari  to  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit  and  for  other 
relief  denied. 

No.  1442,  Misc.  Busch  v.  California.  Application 
for  stay  and  petition  for  writ  of  certiorari  to  the  Supreme 
Court  of  California  denied.    Al  Matthews  for  petitioner. 
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Rehearing  Denied, 

No.  715.  Fleck  et  al.  u.  Cleveland  Bar  Association, 
369  U.S.  861; 

No,  748.  Simpson,  doing  business  as  MiD-SirvxN 
Transportation  Co,,  i? /United  States, 369  U*S,  526;  and 

No.  818.  United  States  Lines  Go*  et  al,  v.  Van 
Carpals,  369  U.  S.  865.     Petitions  for  rehearing  denied. 


June  11,  1962.* 

Probable  Jurwdiction  Noted. 

No.  923.    Baltimore  &  Ohio  Railroad  Co*  et  a^  vJ 
Boston  &  Maine  Railroad  et  al.; 

No.  924.     Maryland  Port  Authority  et  al.  t*.  Boe* 
ton  &  Maine  Railroad  et  al*;  and 

No.  925,  Interstate  Commerce  Commission  v,  Bos- 
ton &  Maine  Railroad  et  al.  Appeals  from  the  United ; 
States  District  Court  for  the  District  of  Massachusetts. 
Probable  jurisdiction  noted.  Mb,  Justice  White  took 
no  part  in  the  consideration  or  decision  of  these  cases. 
Jervis  Langdon,  Jr.,  Richard  R,  Bongartz,  Robert  B, 
Claytor,  John  Henry  Leivin  and  William  C.  Purrwll  for 
appellants  in  No*  923*  William  L.  Marbury,  Chas.  R. 
Seal,  J.  Cookman  Boyd,  Jr.,  Donald  Macleay,  John  Mar- 
tin Jones,  Jr.,  Morris  Ducme,  Warren  Price,  Jr.,  David 
Berger  and  Robert  M.  Beckman  for  appellants  in  No*  924, 
Robert  W.  Ginnane  and  /,  A'.  Hay  for  appellant  in  No, 
925.  John  H.  Colgren,  Robert  G*  Bleaknsy,  Jr.,  ThomoB] 
P,  Hackett,  Henry  E.  Foley,  John  F.  Reilly,  Raymond  W, 
Troy,  Louis  /*  Lefkowitz,  Dunton  F.  Tynan,  Walter  J, 
Myskowski,  Leo  A.  Larkin,  Charles  W.  Merritt,  Sidney 
Goldstein,  F,  A.  Mulhem,  Arthur  L.  Winn,  Jr.,  Samuel  H, 
Moerman  and  James  M.  Henderson  for  appellees.  Re- 
ported below :  202  F.  Supp,  830. 

♦Mr.  Justicr  F^KKFtntTER  took  no  part  in  the  consideration  or 
decision  of  cases  in  whicb  orders  were  this  day  announced. 
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Certiorari  Granted. 

No.  868.  McLeod,  Regional  Director,  National 
Labor  Relations  Board,  v.  Empresa  Hondurena  de 
Vapores,  S.  a.  C.  a.  2d  Cir.  Certiorari  granted.  Solic- 
itor General  Cox,  Stuart  Rothman,  Dominick  L.  Manoli 
and  Norton  J.  Come  for  petitioner.  Orison  S.  Marden 
and  Chester  Bordeau  for  respondent.  Reported  below: 
300  F.  2d  222. 

No.  862.  National  Maritime  Union  of  America, 
AFL-CIO,  V.  Empresa  Hondurena  de  Vapores,  S.  A. 
C.  A.  2d  Cir.  Certiorari  granted.  Herman  E.  Cooper 
and  H.  Howard  Ostrin  for  petitioner.  Orison  S.  Marden 
and  Chester  Bordeau  for  respondent.  Reported  below: 
300  F.  2d  222. 

No.  942.  McCuLLOCH,  Chairman,  National  Labor 
Relations  Board,  et  al.  v.  Sociedad  Nacional  de  Mari- 
NEROS  DE  Honduras  et  al.  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  Certiorari 
granted.  Solicitor  General  Cox,  Stuart  Rothman,  Dom- 
inick L.  Manoli  and  Norton  J.  Come  for  petitioners. 
Charles  S.  Rhyne,  Brice  W.  Rhyne  and  Thomas  P.  Brown 
III  for  respondents. 

No.  922.  Unffed  States  v.  Buffalo  Savings  Bank. 
Court  of  Appeals  of  New  York.  Certiorari  granted. 
Solicitor  General  Cox,  Assistant  Attorney  General  Ober- 
dorfer,  Joseph  Kovner  and  George  F.  Lynch  for  the 
United  States.  John  Horace  Little  for  respondent.  Re- 
ported below:  11  N.  Y.  2d  31,  181  N.  E.  2d  413. 

Certiorari  Denied. 

No.  908.  Anderson  v.  Knox.  C.  A.  9th  Cir.  Cer- 
tiorari denied.  Ivan  E.  Lawrence  for  petitioner.  /.  Rus- 
sell  Cades  for  respondent.  Reported  below:  297  F.  2d 
702. 
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No.  845.  Ouachita  Pabish  School  Board  v.  State 
OF  Louisiana,  through  the  Department  of  Highwats. 
Supreme  Court  of  Louisiana^  Certiorari  denied.  George 
M.  SnellingSf  Jr.  for  petitioner,  Norman  L.  Sisson  for 
respondent.  Reported  below:  242  La.  682,  138  So,  2d 
109. 

No.  872.  St.  Mary  Parish  School  Board  t;.  Terre- 
bonne Parish  School  Board.  Supreme  Court  of  Loui- 
siana. Certiorari  denied.  Jack  C.  Caldwell  for  peti- 
tioner. George  Arceneaux,  Jr.  for  respondent.  Reported 
below:  242  La.  667,  138  So,  2d  104. 

No.  890.  Hill  et  al.,  doing  business  as  ALlASKA 
Market,  v.  Moe  et  al*  Supreme  Court  of  Alaska.  Cer- 
tiorari denied.  Frank  C.  Mueller  for  petitionee.  Re- 
ported below: Alaska ,  367  P.  2d  739. 

No.  90L  Von  der  Heydt  et  al.  v,  Kennedy,  ArFOR- 
NEY  General,  et  al.  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  Certiorari  denied. 
Is{idore  G.  Alk^  Irving  Moskovitz  and  Peter  N.  Schiller 
for  petitioners.  Solicitor  General  Cox,  Assistant  Attor- 
ney General  Orrick,  Alan  S.  Rosenthal  and  Bruno  A. 
Ristau  for  respondents.  Reported  below:  112  U.  S.  App« 
D.  C.  79.  299  R  2d  459. 


No.  903,  Riss  &  CoMFANT,  Inc.,  t;.  Association  of 
Western  Railways  et  al.  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  Certiorari 
denied.  A.  Alvis  Layne  and  Lester  M.  Bridgeman  for 
petitioner.  Stitart  5.  Ball,  Hugh  B.  Cox  and  James  H, 
McGlothlin  for  respondents.  Reported  below:  112  U.  S- 
App,  D.  C.  49,  299  F.  2d  133. 
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No-  275.    WiNCKLER  &  Smith  Citrus  Products  Co* 

ET  Ah.  V.  SUNKIST  GROWERS,  INC,  ITT  AL.      C-  A.  9th  Cif. 

Certiorari  denied,  Willimn  C.  Dixon  and  Holmes  Bald- 
ridge  for  petitioners.  Ross  C,  Fisher  and  Herman  F. 
Selvin  for  respondents.     Reported  below:  284 F,  2d  L 

No.  865.  Simmons  v.  Kansas  City  Southern  Rail- 
way Co.  Court  of  Civil  Appeals  of  Texas,  Ninth  Su- 
preme Judicial  District.  Certiorari  denied.  Franklin 
Jones  and  Scott  Baldwin  for  petitioner.  Howell  Cobb 
for  respondent.    Reported  below:  350  S.  W,  2d  884. 

No.  870.      SCHAEFER  V.  UNITED  STATES.      C.  A.  7th  CIt. 

Certiorari  denied.  Francis  S.  Clamitz  for  petitioner. 
Solicitor  General  Cox,  Assistant  Attorney  General  Miller, 
Beatrice  Rosenberg  and  Julia  P.  Cooper  for  the  United 
States,    Reported  below :  299  F.  2d  625. 

No.  88L  Exposition  PresSi  Inc.,  et  al.  v.  Federal 
Trade  Commission.  C.  A.  2d  Cir.  Certiorari  denied. 
Jules  R.  Teitler  for  petitioners.  Solicitor  General  Cox, 
Assistant  Attorney  General  Loemnger,  Lionel  Kesten- 
baurn,  James  McL  Henderson  and  Jno,  W.  Carter,  Jr,  for 
respondent.    Reported  below:  295  F.  2d  869, 

No.  887.  DiDoNATO  v.  United  States.  C.  A.  2d  dr. 
Certiorari  denied.  James  J.  Hanrakan  for  petitioner. 
Solicitor  General  Cox,  Assistant  Attorney  General  Miller, 
Beatrice  Rosenberg  and  Richard  W,  Schmude  for  the 
United  States.    Reported  below:  301  F*  2d  383. 

No,  914.  Baumgarten  v.  United  States.  C.  A.  2d 
Cir.  Certiorari  denied.  Daniel  H.  Greenberg  for  peti- 
tioner. Solicitor  General  Cox^  Assistant  Attorney  Gen- 
eral Miller,  Beatrice  Rosenberg  and  Robert  G.  Maysack 
for  the  United  States.     Reported  below:  300  F.  2d  807. 
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No.  002.  Hbcl4  Mining  Ck).  v.  Unitbd  States.  Q  A. 
Otih  Cir.  Certiorari  denied.  Valentine  Brookes  and  Paul 
E.  Anderson  for  petitions.  SolicUor  General  Cox,  Assist-- 
ant  Attorney  General  Oberdorfer,  Lee  A.  Jackson  and 
Harry  MarseUi  for  ihe  United  States.  Reported  below: 
302F.2d204. 

No.  012.  Pawnee  Indian  Tbibe  of  Oklahoma  v. 
United  States.  Court  of  Claims.  Certiorari  denied. 
John  M.  Wheeler  and  John  Wheeler,  Jr.  for  petitions*. 
Solicitor  General  Cox,  Roger  P.  Marquis,  Ralph  A.  Bar-- 
ney  and  Hugh  Nugent  for  the  United  States.  Reported 
below:  —  Ct.  CI.  — ,  301  F.  2d  667. 

No.  015.  Flobes  v.  Texas.  Court  of  Criminal  Ap- 
peals of  Texas.  Certiorari  denied.  Hume  Cofer  and 
John  D.  Cofer  for  petitions.  Reported  below:  —  Tex. 
Cr.  R.  — ,  363  S.  W.  2d  852. 

No.  916.  In  re  Magnus  et  al.  C.  A.  2d  Cir.  Cer- 
tiorari denied.  Boris  Kostelanetz  for  petitioners.  Solic- 
itor General  Cox,  Assistant  Attorney  General  Oberdorfer 
and  Meyer  Rothwacks  for  the  United  States.  Reported 
below:  299  F.  2d  335. 

No.  919.  Gondeck  v.  Pan  American  World  Airways, 
Inc.,  bt  al.  C.  A.  5th  Cir.  Certiorari  denied.  Arthur 
Roth  and  Norman  Miller  for  petitioner.  Leo  M.  Alpert 
for  respondents.    Reported  below:  299  F.  2d  74. 

No.  929.  Elus  Research  Laboratories,  Inc.,  et  al. 
V.  United  States.  C.  A.  7th  Cir.  Certiorari  denied. 
Charles  B.  Cannon  for  petitioners.  Solicitor  General  Cox, 
Assistant  Attorney  General  Miller,  Beatrice  Rosenberg 
and  William  W.  Goodrich  for  the  United  States. 
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No.  909.  Philamon  Laboratories,  Inc.,  v.  National 
Labor  Relations  Board.  C.  A.  2d  Cir.  Certiorari  de- 
nied. Sanford  H.  Markham  for  petitioner.  Solicitor 
General  Cox,  Stuart  Rothman,  Dominick  L.  Manoli  and 
Norton  J.  Come  for  respondent.  Reported  below:  298 
F.  2d  176. 

No.  911.  SoLER  V.  Board  of  Public  Education, 
School  District  of  Philadelphia.  Supreme  Court  of 
Pennsylvania.  Certiorari  denied.  Osmond  K.  Fraenkel 
and  A.  Harry  Levitan  for  petitioner.  Edward  B.  Soken 
for  respondent.  Reported  below:  406  Pa.  168,  176  A.  2d 
653. 

No.  921.  United  States  Pipe  &  Foundry  Co.  v.  Na- 
tional Labor  Relations  Board.  C.  A.  5th  Cir.  Certio- 
rari denied.  Douglas  Arant,  John  J.  Coleman,  Jr.  and 
E.  L.  All  for  petitioner.  Solicitor  General  Cox,  Stuart 
Rothman,  Dominick  L.  Manoli  and  Norton  J.  Come  for 
respondent.    Reported  below :  298  F.  2d  873. 

No.  927.  Beck  v.  United  States.  C.  A.  9th  Cir. 
Certiorari  denied.  Mr.  Justice  White  took  no  part  in 
the  consideration  or  decision  of  this  application.  Charles 
S.  Burdell  for  petitioner.  Solicitor  General  Cox,  Assist- 
ant  Attorney  General  Oberdorfer,  Joseph  M.  Howard  and 
Burt  J.  Abrams  for  the  United  States.  Reported  below: 
298  F.  2d  622. 

No.  949.  LiTTERAL  et  al.  v.  Indemnity  Insurance 
Company  of  North  America.  C.  A.  7th  Cir.  Certiorari 
denied.  C.  E.  Tate  and  John  Alan  Appleman  for  peti- 
tioners. Horace  E.  Gunn  for  respondent.  Reported  be- 
low: 300  F.  2d  340. 
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No.  952.     FBEEMAN,SBCRETARTQPACDaCI7I/rURB,STAI«. 

V.  Armour  ic  Ck).  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  CertiixBrideniecL  Thb 
Chief  JxrsncB  and  Mr.  JxrsncB  Black  are  of  the  opimon 
that  certiorari  should  be  granted.  SoUcUor  Oenend  Cox, 
Assistant  Attorney  Oeneral  Orrick,  John  O.  LatughUn,  Jr. 
and  Sherman  L.  Cohn  for  petitioners.  Herbert  BrfntmM, 
Thomas  F.  Daly,  Harry  A.  Inman  and  Oeorge  E.  Leonard 
for  respondent. 

Rehearing  Denied. 

No.  373,  October  Term,  1958.  Cameron  Irok  Wobxs, 
Inc.,  v.  Lodge  No.  12,  District  No.  37,  iNTBRKiiTiONAL 
Association  of  Machinists,  358  U.  S.  880.  Motion  for 
leave  to  file  petition  for  rehearing  denied.  Mr.  JtnarncB 
White  took  no  part  in  the  consid^^tion  or  deciaicm  of 
tihis  application. 

No.  214.  HoHENSEE  V.  News  Syndicate,  Inc.,  369 
U.  S.  659; 

No.  841.  Herman  Schwabe,  Inc.,  v.  United  Shoe 
Machinery  Corp.,  369  U.  S.  865; 

No.  588,  Misc.  Kostal  et  al.  v.  Stoner,  Judge,  et  al., 
369  U.S.  868; 

No.  870,  Misc.  Gensburg  v.  California  State  Legis- 
lature ET  AL.,  369  U.  S.  875;  and 

No.  1192,  Misc.  Dukes  v.  Sain,  Sheriff,  369  U.  S. 
868.    Petitions  for  rehearing  denied. 

No.  920,  Misc.  Warren  v.  Larson,  State  Treasurer, 
369  U.  S.  427.  Petition  for  rehearing  denied.  Mr.  Jus- 
tice White  took  no  part  in  the  consideration  or  decision 
of  this  application. 
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June  18,  1962.' 

Miscellaneous  Orders. 

No.  1049,  Misc.  Parmer  v.  Illinois.  Motion  for 
leave  to  file  petition  for  writ  of  habeas  corpus  denied. 
Petitioner  pro  se.  William  G.  Clark,  Attorney  General 
of  Illinois,  for  respondent. 

No.  1138,  Misc.    French  v.  Cox,  Warden,  et  al.; 

No.  1246,  Misc.    Neal  v.  California; 

No.  1279,  Misc.    Hicks  v.  Michigan  et  al.;  and 

No.  1292,  Misc.  Daugherty  v.  Tinsley,  Warden. 
Motions  for  leave  to  file  petitions  for  writs  of  habeas 
corpus  denied. 

Probable  Jurisdiction  Noted. 

No.  959.  Gray,  Chairman  of  the  Georgia  State 
Democratic  Executive  Committee,  et  al.  v.  Sanders. 
Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  Georgia.  Probable  jurisdiction 
noted.  Motion  to  advance  denied.  Mr.  Justice  Har- 
lan would  note  probable  jurisdiction  and  deny  the 
motion  to  advance,  with  leave  to  the  appellants  to  apply 
to  this  Court  for  a  stay  of  the  injunction  order  of  the 
District  Court  pending  determination  of  this  appeal. 
Eugene  Cook,  Attorney  General  of  Georgia,  B.  D. 
Murphy  and  E.  Freeman  Leverett,  Deputy  Assistant 
Attorneys  General,  and  Lamar  W.  Sizemore  for  appel- 
lants. Herman  Hey  man,  Morris  B.  Abram  and  Robert 
E.  Hicks  for  appellee.    Reported  below :  203  F.  Supp.  158. 


*Mr.  Justice  Frankfurter  took  no  part  in  the  consideration  or 
decision  of  cases  in  which  orders  were  this  day  announced. 
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Certiorari  Granted.    (See  No.  782,  ante,  p.  t9t,  and  No. 
841,  Misc.,  ante,  p.  t9S.) 

Certiorari  Denied.    (See  aUo  No.  IHI,  Misc.,   ante, 
p.  290,  and  No.  1269,  Misc.,  ante,  p.  291.) 

No.  013.  Anchor  Like,  I/td.,  et  al.  v.  Fedbbai«  Mari- 
time Ck>MMi88iONETAL.  United  States  Ck)urt  of  Appeals 
for  tihe  District  of  Columbia  Circuit.  Certiorari  denied. 
Ronald  A.  Capone,  Cletus  Keating  and  Elmer  C.  Maddy 
for  petitioners.  Solicitor  General  Cox,  Assistant  Attor-- 
ney  General  Loevmger,  Irwin  A.  Seibel,  Robert  B.  Mit- 
chell and  Edward  SchmeUzer  for  respondents.  Repcurted 
below:  112  U.  S.  App.  D.  C.  40,  200  F.  2d  124. 

No.  028.  Inteenational  Longshoremen's  Associa- 
tion ET  AL.  t;.  Georgia  Ports  Authorttt.  Supreme 
Court  of  Georgia.  Certiorari  denied.  SewaU  Myer  for 
petitioners.  Eugene  Cook,  Attorney  General  of  Georgia, 
and  Anton  F.  Solms,  Jr.  for  respondent.  Reported  below : 
217  Ga.  712,  124  S.  E.  2d  733. 

No.  935.  Ballenger  Paving  Co.,  Inc.,  v.  Goldbbrg, 
Secretary  of  Labor.  C.  A.  5th  Cir.  Certiorari  denied. 
John  Izard,  Jr.  for  petitioner.  Solicitor  General  Cox, 
Charles  Donahue,  Jacob  I.  Karro  and  Isabelle  R.  Cappello 
for  respondent.    Reported  below:  299  F.  2d  297. 

No.  948.  Young  et  al.  v.  Motion  Picture  Associa- 
tion OF  America  et  al.  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  Certiorari  denied. 
David  I.  Shapiro,  Ben  Margolis,  A.  L.  Wirin  and  Fred 
Okrand  for  petitioners.  William  P.  Rogers  for  re8FK>nd- 
ents.  Reported  below:  112  U.  S.  App.  D.  C.  35,  299  F. 
2d  119. 
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No.  926.  Gulf  Power  Co.  v.  Shahid  et  al.  C.  A.  5th 
Cir.  Certiorari  denied.  E.  Dixie  Beggs  for  petitioner. 
Reported  below:  291  F.  2d  422;  298  F.  2d  793. 

No.  933.  Wallace  v.  United  States.  C.  A.  4th  Cir. 
Certiorari  denied.  John  J.  Wilson  and  Philip  8.  Peyser 
for  petitioner.  Solicitor  General  Cox,  Assistant  Attorney 
General  Oberdorfer,  Joseph  M.  Howard  and  John  M. 
Brant  for  the  United  States.  Reported  below:  300  F. 
2d  525. 

No.  934.  Miller  v.  Commissioner  of  Internal 
Revenue.  C.  A.  2d  Cir.  Certiorari  denied.  Mark  H. 
Johnson  for  petitioner.  Solicitor  General  Cox  and  Assist- 
ant Attorney  General  Oberdorfer  for  respondent.  Re- 
ported below:  299  F.  2d  706. 

No.  939.  Knight  et  al.  v.  United  States.  C.  A.  5th 
Cir.  Certiorari  denied.  Joseph  H.  Davis  and  /.  Sewell 
Elliott  for  petitioners.  Solicitor  General  Cox,  Assistant 
Attorney  General  Miller,  Beatrice  Rosenberg  and  Kirby 
W.  Patterson  for  the  United  States.  Reported  below: 
297  F.  2d  675. 

No.  947.  Fuller  Brush  Co.  v.  Fuller  Products  Co. 
C.  A.  7th  Cir.  Certiorari  denied.  W.  Mahlon  Dickerson 
and  Harold  Johnson  for  petitioner.  Theodore  W.  Miller 
and  Fleetwood  M.  McCoy  for  respondent.  Reported 
below:  299  F.  2d  772. 

No.  951.  Nasser  v.  United  States.  C.  A.  7th  Cir. 
Certiorari  denied.  N.  George  Nasser  for  petitioner. 
Solicitor  General  Cox,  Assistant  Attorney  General  Miller, 
Beatrice  Rosenberg  and  Theodore  George  GUinsky  for  the 
United  States.    Reported  below:  301  F.  2d  243. 
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No.  954.  Alamance  Industries,  Inc,  et  al.  i;. 
Triumph  Hosiery  Mills,  Inc.,  et  al.  C.  A.  4th  Cir, 
Certiorari  denied.  Jay  H.  Topkis  for  petitioners.  Thonp- 
ton  H.  Brooks,  John  W,  M alley  and  Carl  G.  Love  for 
respondents.    Reported  below:  299  F.  2d  793. 

No,  973,  National  Biscuit  Co.  u.  New  York,  Court 
of  Appeals  of  New  York.  Certiorari  denied.  George  R. 
Fearon  for  petitioner.  Louis  J.  hejkowitz.  Attorney  Gen- 
eral of  New  York»  Paxton  Blair,  Solicitor  General,  and 
Julius  L.  Sackman  for  respondent*  Reported  below:  11 
N,  Y.  2d  743,  181  N.  E,  2d  457. 

No,  1010.  Pacific  Maritime  Association  i;.  Sea^ 
FARERS  International  Union  of  North  America. 
Pacific  District,  et  al.;  and 

No,  1017.  Pacific  Coast  Marine  Firemen,  Oilers, 
Watertenoers  and  Wipers  Association  et  al.  v.  Pacific 
Maritime  Association  et  al.  C.  A.  9th  Cir.  Certio- 
rari denied*  /.  Paul  St.  Sure,  Richard  Emnt,  Warner  W. 
Gardner  and  Lawrence  /.  Latto  for  Pacific  Maritime  Asso- 
ciation. Duane  B,  Beeson  for  Pacific  C^ast  Marine  Fire- 
men, Oilers,  Watertenders  and  Wipers  Association*  Solir- 
itor  General  Cox^  Acting  Assistant  Attorney  General 
Gnilfoyle  and  Alan  S.  Rosenthal  for  the  United  States 
in  opposition.     Reported  below:  304  F.  2d  437* 

No,  938,  Morgano  y.  Pilliod,  District  Director, 
Immigration  and  Naturalization  Service*  C.  A.  7th 
Cir.  Certiorari  denied*  Mr,  Justice  White  took  no 
part  in  the  consideration  or  decision  of  this  petition. 
Anyia  R.  Lavin  and  Richard  E,  Gorman  for  petitioner. 
Solicitor  General  Cox,  Assistant  Attorney  General  Miller^ 
Beatrice  Rosenberg  and  Jerome  M .  Feit  for  respondent. 
Reported  below:  299  R  2d  217, 
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No.  716.  Abbrescia  v.  United  States; 
No.  895.  DoRAN  v.  United  States;  and 
No.  956.  Grieco  v.  United  States.  C.  A.  7th  Cir. 
Certiorari  denied.  Mr.  Justice  Douglas  is  of  the  opin- 
ion that  certiorari  should  be  granted.  Julius  Lucius 
Echeles  for  petitioners  in  Nos.  716  and  895.  Frank  W. 
Oliver  for  petitioner  in  No.  956.  Solicitor  General  Cox, 
Assistant  Attorney  General  Miller,  Beatrice  Rosenberg 
and  Sidney  M.  Glazer  for  the  United  States.  Reported 
below:  299  F.  2d  511. 

No.  885.  Williams  v.  Hot  Shoppes,  Inc.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Mr.  Justice  Douglas  is  of  the 
opinion  that  certiorari  should  be  granted.  Petitioner 
pro  se.  John  J.  Carmody,  Charles  J.  Steele  and  John  J. 
Carmody,  Jr.  for  respondent.  Reported  below:  See  110 
U.  S.  App.  D.  C.  358,  293  F.  2d  835. 

No.  910.  WiLBURN  Boat  Co.  et  al.  v.  Fireman's 
Fund  Insurance  Co.  C.  A.  5th  Cir.  Certiorari  denied. 
Mr.  Justice  Black  is  of  the  opinion  that  certiorari 
should  be  granted.  Hobert  Price  and  T.  G.  Schirmeyer 
for  petitioners.  Edward  B.  Hayes  and  Joe  A.  Keith  for 
respondent.    Reported  below:  300  F.  2d  631. 

No.  39,  Misc.  Bailey  v.  Sacks,  Warden,  et  al. 
Supreme  Court  of  Ohio.  Certiorari  denied.  Petitioner 
pro  se.  Mark  McElroy,  Attorney  General  of  Ohio, 
and  Aubrey  A.  Wendt,  Assistant  Attorney  General,  for 
respondents. 

No.  223,  Misc.  Smith  v.  United  States.  C.  A.  9th 
Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Kirby  W.  Patterson  for  the  United  States. 
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No.  267,  Misc.  Foenat  v.  Bolis,  Wasdbk.  Suprane 
Court  of  Appeals  of  West  ^^^rpnia.  Certumui  denied. 
Petitioner  pro  se.  C.  Donald  Robertson,  Attorney  Gen- 
eral of  West  yirginia,  Oeorge  H.  Mitchell  and  Siman  M. 
Bailey,  Assistant  Attcnmejni  Graeral,  for  reqxmdent. 

No.294,Misc.  InbbSioth.  C.A.9tfaCir.  Osrtio- 
rari  denied.  Petitioner  pro  se.  Solicitor  Chnerai  Cw^ 
Astktant  Attorney  General  MtUer,  Beatrice  Baaenberg 
and  Kirby  W.  Patterson  for  the  United  States. 

No.  568,  Misc.  Gamblb  t;.  Sacss,  WiaamN.  C.  A. 
6th  Cir.  Certiorari  denied.  Petitioner  pro  se.  MaHt 
McElroy,  Attorney  General  of  Ohio,  and  Aubrey  A. 
Wendt,  Assistant  Attorney  General,  for  respondent. 

No.  595,  Misc.  Smith  v.  Settle,  Wabdbk,  ar  al. 
C.  A.  0th  Cir.  Certiorari  denied.  Petitioner  pro  se. 
Solicitor  General  Coz,  Assistant  Attorney  Cfenerai 
Miller,  Beatrice  Rosenberg  and  Kirby  W.  Patterson 
for  respondents. 

No.  760,  Misc.  Lyons  et  al.  v.  Ohio.  Supreme  Court 
of  Ohio.  Certiorari  denied.  Petitioners  pro  se.  Robert 
L.  Marrs  for  respondent. 

No.  792,  Misc.  Pelio  v.  New  York.  Court  of  Appeals 
of  New  York.  Certiorari  denied.  Petitioner  pro  se. 
Frank  D.  O'Connor  and  Benj.  J.  Jacobson  for  respondent. 

No.  1109,  Misc.  Boles  v.  Heard,  Corrections  Direc* 
TOR.  Court  of  Criminal  Appeals  of  Texas.  Certiorari 
denied.  Petitioner  pro  se.  WUVWilson,  Attorney  Gen- 
eral of  Texas,  and  Sam  R.  Wilson,  Linward  Shivers 
and  Charles  R.  Lind,  Assistant  Attorneys  General,  for 
respondent. 
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No.  895,  Misc.  Broughton  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Petitioner 
pro  86.  Frank  S.  Hogan  and  Harold  Roland  Shapiro  for 
respondent. 

No.  903,  Misc.  Slaughter  v.  Ilunois.  Supreme 
Court  of  Illinois.  Certiorari  denied.  Petitioner  pro  se. 
William  G.  Clark,  Attorney  General  of  Illinois,  for 
respondent. 

No.  974,  Misc.  Smith  v.  Settle,  Warden.  C.  A.  8th 
Cir.  Certiorari  denied. .  Petitioner  pro  se.  Solicitor  Gen- 
eral Cox,  Assistant  Attorney  General  Marshall,  Harold 
H.  Greene  and  David  Rubin  for  respondent. 

No.  1020,  Misc.  PuGH  v.  Virginia.  Supreme  Court 
of  Appeals  of  Virginia.  Certiorari  denied.  Petitioner 
pro  se.  Reno  S.  Harp  III,  Assistant  Attorney  General  of 
Virginia,  for  respondent. 

No.  1074,  Misc.  Stone  v.  United  States.  C.  A.  4th 
Cir.  Certiorari  denied.  Charles  L.  Abemethy,  Jr.  for 
petitioner.  Solicitor  General  Cox,  Assistant  Attorney 
General  Miller,  Beatrice  Rosenberg  and  /.  F.  Bishop  for 
the  United  States.    Reported  below:  298  F.  2d  441. 

No.  1112,  Misc.  Bantz  v.  Kunger,  Superintendent, 
California  Men's  Colony,  et  al.  C.  A.  9th  Cir.  Cer- 
tiorari denied. 

No.  1129,  Misc.  Berry  v.  State  Board  of  Parole 
OF  Colorado.  Supreme  Court  of  Colorado.  Certiorari 
denied. 

No.  1130,  Misc.  Hunter  v.  Myers,  Warden.  C.  A. 
3d  Cir.    Certiorari  denied. 


928 


OCTOBER  TERM,  196L 
June  IS,  1962. 


370  U. 


No*  1128,  Misc.  Pate  i;.  United  States.  C*  A.  8th 
Cir.  Certiorari  denied*  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller  and  Ben- 
trice  Rosenberg  for  tJie  United  States,  Reported  below: 
297  F,  2d  166. 

No.  1133,  Misc.  OwiNGS  t;.  Jamieson,  Sheriff,  et 
AU  Supreme  Court  of  New  Jersey.  Certiorari  denied. 
Rudolph  L.  Zalovntz  for  petitioner. 

No*  1134,  Misc.  LiNKLETTER  V.  Walker,  Warden, 
ET  AL.    Supreme  Court  of  Louisiana,    Certiorari  denied. 

No*  1135,  Misc.  Kelley  v.  Illinois.  Supreme  Court 
of  Illinois.  Certiorari  denied*  Robert  Wood  Tullu  for 
petitioner*  Reported  below:  23  111*  2d  193,  177  N,  E, 
2d  830. 


No.    1136, 
C.  A.  2d  Cir. 


Misc.    Valentin 
Certiorari  denied. 


V.  MuEPHT,   Wardek. 


No.  1137,  Misc.  Jenkins  v.  United  States.  C.  A. 
5th  Cir.  Certiorari  denied*  Petitioner  pro  ae.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Julia  P.  Cooper  for  the  United  Stata&» 
Reported  below:  293  F.  2d  96. 

No*   1146,  Misc.    Whittington  v.  United  Stai^b, 
United  States  Court  of  Appeals  for  the  District  of  Column ' 
bia  Circuit.     Certiorari  denied*    Petitioner  pro  «e.    Solic- 
itor General  Cox,  Assistant  Attorney  General  Miller  and 
Beatrice  Rosenberg  for  the  United  States. 

No*  1417,  Misc*  Johnson  et  al.  v.  New  JERsmr. 
Supreme  Court  of  New  Jersey.  Certiorari  denied.  M. 
Gene  Haeberle,  Stanford  Shmukler  and  Curtis  R.  ReilM 
for  petitioners. 
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No.  1132,  Misc.  Trueblood  v.  Tinsley,  Warden. 
Supreme  Court  of  Colorado.  Certiorari  denied.  Samuel 
D.  Menin  for  petitioner.  /.  F.  Brauer,  Assistant  Attor- 
ney General  of  Colorado,  for  respondent.  Reported 
below:  148  Colo.  — ,  366  P.  2d  655. 

No.  1309,  Misc.  Cummings  v.  Bennett,  Warden. 
C.  A.  8th  Cir.    Certiorari  denied. 

No.  1120,  Misc.  Self  v.  Washington.  Supreme 
Court  of  Washington.  Certiorari  denied.  Mr.  Justice 
Douglas  is  of  the  opinion  that  certiorari  should  be 
granted.  John  D.  Blankenahip  for  petitioner.  Charles 
0.  Carroll  and  Joel  A.  C.  Rindal  for  respondent.  Reported 
below:  59  Wash.  2d  62,  366  P.  2d  193. 

No.  1172,  Misc.  Garner  v.  California.  Supreme 
Court  of  California.  Certiorari  denied.  Mr.  Justice 
Douglas  is  of  the  opinion  that  certiorari  should  be 
granted.  Gregory  S.  Stout  for  petitioner.  Stanley  Mosk, 
Attorney  General  of  California,  William  E.  James,  Assist- 
ant Attorney  General,  and  Jack  E.  Goertzen,  Deputy 
Attorney  General,  for  respondent.  Reported  below:  57 
Cal.  2d  135,  367  P.  2d  680. 

June  25,  1962.» 

Miscellaneous  Orders. 

No.  13,  Original.  Texas  v.  New  Jersey  et  al.  In  the 
light  of  the  concessions  that  no  State  will  proceed  with 
any  action,  other  than-  discovery  proceedings,  the  motion 
for  temporary  injunctions  is  denied. 


*Mr.  Justice  Frankturter  took  no  part  in  the  consideration  or 
decision  of  cases  in  which  orders  were  this  day  announced. 
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No.  8,  Original.  Arizona  v.  CAUFcmNiA  sr  ai«.  The 
petition  of  the  Special  Master  for  the  payment  of  an  addi* 
tional  fee  is  granted  and  the  parties  are  ord»ed  to  make 
additional  payments  totaling  $50,000  to  Siman  H.  Rif- 
kind,  Esquire,  Special  Master,  on  account  of  the  fee  to  be 
awarded  by  this  Court  as  compensation  for  his  aervfees 
as  Special  Master.  Such  payments  are  to  be  made  in  the 
following  proportions:  Arizona,  28%;  Califmtiiay  28%; 
United  States,  28%;  Nevada,  12%;  New  Mexico,  2%; 
and  Utah,  2%.  This  order  is  subject  to  such  further 
award,  allowance  or  division  of  costs  or  fees  as  this  Gourt 
may  deem  proper  for  his  past  or  future  services.  Thb 
Chief  Justice  took  no  part  in  the  consideration  or  deci- 
sion of  this  petition.  [For  earlier  orders  herein,  see  344 
U.  S.  806, 919;  345  U.  S.  914, 968;  347  U.  S.  985, 986;  348 
U.  S.  947;  350  U.  S.  114, 812, 880, 955;  351  U.  S.  977;  354 
U.  S.  918;  357  U.  S.  902;  364  U.  S.  940;  368  U.  S.  893, 917, 
950;  ante,  p.  906.] 

No.  476.  Douglas  bt  al.  v.  California.  Certiorari, 
368  U.  S.  815,  to  the  Supreme  Court  of  California.  Argued 
April  17,  1962.  This  case  is  restored  to  the  calendar  for 
reargument.  Burton  Marks  and  Marvin  M.  Mitchelson 
argued  the  cause  and  filed  a  brief  for  petitioners.  Jack 
Goertzen,  Deputy  Attorney  General  of  California,  and 
William  E.  James,  Assistant  Attorney  General,  argued 
the  cause  for  respondent.  With  them  on  the  brief  was 
Stanley  Mosk,  Attorney  General.  Reported  below:  See 
187  Cal.  App.  2d  802, 10  Cal.  Rptr.  188. 

No.  771.  Pearlman,  Trustee  in  Bankruptcy,  v. 
Reliance  Insurance  Co.  Certiorari,  369  U.  S.  847,  to 
the  United  States  Court  of  Appeals  for  the  Second  Cir- 
cuit. The  motion  of  John  G.  Street,  Jr.,  for  leave  to  file 
brief,  as  amicus  curiae,  is  granted.  Reported  below:  298 
F.  2d  655. 
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No.  477.  Yellin  v.  United  States.  Certiorari,  368 
U.  S.  816,  to  the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit.  Argued  April  18-19,  1962.  This  case 
is  restored  to  the  calendar  for  reargument.  Victor  Ra- 
binomtz  argued  the  cause  for  petitioner.  With  him  on 
the  briefs  was  Leonard  B.  Botuiin.  Bruce  J.  Terris  argued 
the  cause  for  the  United  States.  With  him  on  the  briefs 
were  Solicitor  General  Cox,  Assistant  Attorney  General 
Yeagley,  George  B.  Searls,  Kevin  T.  Maroney  and  Lee  B. 
Anderson.    Reported  below :  287  F.  2d  292. 

No.  799.  United  States  v.  Philadelphia  National 
Bank  et  al.  Appeal  from  the  United  States  District 
Court  for  the  Eastern  District  of  Pennsylvania  (probable 
jurisdiction  noted,  369  U.  S.  883) ;  and 

No.  1037.  HoNEYWOOD  et  al.  v.  Rockefeller,  Gov- 
ernor OF  New  York,  et  al.  Appeal  from  the  United 
States  District  Court  for  the  Eastern  District  of  New 
York.    The  motions  to  advance  are  denied. 

No.  1018.  Connecticut  Committee  Against  Pay 
TV  ET  AL.  V.  Federal  Communications  Commission. 
On  petition  for  writ  of  certiorari  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit. 
The  motion  of  RKO  General  Phonevision  Company  to 
be  named  a  party  respondent  is  granted. 

No.  928,  Misc.  Hayes  v.  Maryland.  The  motion  for 
leave  to  file  a  petition  for  writ  of  habeas  corpus  is  denied. 
Treating  the  papers  submitted  as  a  petition  for  writ  of 
certiorari,  certiorari  is  granted  and  the  case  is  transferred 
to  the  United  States  District  Court  for  the  District  of 
Maryland.  Chaapel  v.  Cochran,  369  U.  S.  869.  Peti- 
tioner pro  se.  Thomas  B.  Finan,  Attorney  General  of 
Maryland,  and  Robert  F.  Sweeney,  Assistant  Attorney 
General,  for  respondent. 
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No.  10 IL  Gideon  v.  0>chran,  Coerectioks  Dikkc- 
TOR*  Certiorari,  anie,  p.  908,  to  the  Supreme  Court  of 
Florida*  The  motion  for  the  appointment  of  counsel  is 
granted  and  it  is  ordered  that  Abe  Fortas,  Esquire,  of 
Washington,  D,  C*,  a  member  of  the  Bar  of  this  Court, 
be^  and  he  is  hereby,  appointed  to  serve  as  counsel  for 
petitioner  in  this  case. 


No- 1157,  Miflc, 
No*  1306,  Misc. 
No*  1287,  Misc. 
No*  1334,  Misc. 


Kane  v,  LaVallee,  Warden; 
WiLBORN  V-  California; 
Van  Pelt  v.  Californu  et  al, 
Whittington  v.  Overholskr, 


nam- 


piTAL  Superintendent; 
No*  1343,  Misc*    Hartford  v.  Wick,  Hospital  Director  ; 
Thomas  v.  Heritage,  Warden; 
Ex  parte  Schlette; 
Hammond  v.  Langloib,  Warden,  et 


No,  1408,  Misc. 

No,  1430,  Misc. 

No*  1448,  Misc 
al*;  and 

No*  1458,  Misc*  Farro  v.  Kenton,  Warden,  et  ai** 
Motions  for  leave  to  file  petitions  for  writs  of  habeas 
corpus  denied* 


No.  1183,  Misc 
Na  1184,  Misc 
tor; 

No,  1341,  Misc 
No.  1432,  Misc 


Snow  v.  Pate,  Warden; 

King  v.  McNeill,  Hospital  Dibec- 


Black  v.  United  States; 

Lawrenson  v.  Anderson,  Jail  Su- 
perintendent; and 

No*  1438,  Misc,  Woote^  v.  Bomar,  Warden.  Mo- 
tions for  leave  to  file  petitions  for  T^xits  of  habeas  corpus 
denied*  Treating  the  papers  submitted  as  petitions  for 
writs  of  certiorari,  certiorari  is  denied* 

No.  1140,  Misc*    Ryan  v.  Buchkoe,  Warden;  and 
No,  1429,  Misc,     Pierre  v,  Californu.    Motions  for 

leave  to  file  petitions  for  habeas  corpus  and  for  other  relief 

denied. 
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No.  997,  Misc.  Koaches  v.  Court  of  Ck)MMON  Pleas 
OF  Allegheny  County,  Pennsylvania; 

No.  1283,  Misc.    Watts  v.  Castle,  Circuit  Judge; 

No.  1296,  Misc.    Watson  v.  Hooper,  Judge; 

No.  1376,  Misc.  Webb  v.  Compton,  Chief  Justice  of 
THE  Supreme  Court  of  New  Mexico;  and 

No.  1444,  Misc.  Barker  v.  Supreme  Court  of  Ohio. 
Motions  for  leave  to  file  petitions  for  writs  of  mandamus 
denied. 

Probable  Jurisdiction  Noted. 

No.  937.  New  Jersey  et  al.  v.  New  York,  Susque- 
hanna &  Western  Railroad  Co.  Appeal  from  the 
United  States  District  Court  for  the  District  of  New 
Jersey.  Probable  jurisdiction  noted.  Arthur  J.  Sills, 
Attorney  General  of  New  Jersey,  and  William  Gural, 
Deputy  Attorney  General,  for  appellants.  Vincent  P. 
Biunno  and  Charles  H.  Hoens,  Jr.  for  appellee.  Reported 
below:  200  F.  Supp.  860. 

No.  969.  Bantam  Books,  Inc.,  et  al.  v.  Sullivan  et 
AL.  Appeal  from  the  Superior  Court  of  Rhode  Island. 
Probable  jurisdiction  noted.  Horace  S.  Manges  for 
appellants.  Reported  below:  See  —  R.  I.  — ,  176  A. 
2d  393. 

Certiorari  Granted.  (See  also  No.  S88,  Misc.,  ante, 
p.  721;  No.  U7,  Misc.,  ante,  p.  724;  No.  6S6,  Misc., 
ante,  p.  726;  No.  928,  Misc.,  supra;  No.  966,  Misc., 
ante,  p.  722;  Misc.  Nos.  1191  and  12S4,  onte,  p.  72S; 
No.  1274,  Misc.,  ante,  p.  727;  and  No.  1S67,  Misc., 
ante,  p.  728.) 

No.  80.  Lynum  v.  Illinois.  Supreme  Court  of  Illi- 
nois. Certiorari  granted.  Jewel  Stradford  Rogers  for 
petitioner.  William  G.  Clark,  Attorney  General  of  Illi- 
nois, for  respondent.  Reported  below:  21  111.  2d  63, 
171  N.  E.  2d  17. 
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No.  005.  WiLLKER  V.  Committee  on  Chiaractbb  and 
Fitness,  Appellate  Division  of  the  Suprbmb  Goubt 
OF  New  York,  First  Judicial  Department.  Court  of 
Appeals  of  New  York.  Certiorari  granted.  Hemy  WaU- 
man  for  petitioner.  Louis  J.  Lefkowitz,  Attorney  G&k- 
eral  of  New  York,  Samuel  A.  Hirshawitz,  First  Aasistaiit 
Attorney  General,  and  Daniel  M.  Cohen,  Asedstant  Attor- 
ney General,  for  respondent.  Reported  below:  See  11 
N.  Y.  2d  866, 182  N.  E.  2d  288. 

No.  85.  AvENT  ET  AL.  t;.  North  Carolina.  Supreme 
Court  of  North  Carolina.  Certiorari  granted.  Jade 
Oreenberg,  James  M.  Nabrit  III,  WiJUam  A.  Marsh,  Jr., 
F.  B.  McKiseick,  C.  O.  Pearson,  M.  Hugh  Thompson,  WUr 
liam  T.  Coleman,  Jr.,  Louis  H.  PoUak,  Charles  A.  Reich 
and  Spottswood  W.  Robinson  III  for  petitioners.  T.  W. 
Bruton,  Attorney  General  of  North  Carolina,  and  Ralph 
Moody,  Assistant  Attorney  General,  for  respmident. 
Reported  below:  253  N.  C.  580, 118  S.  E.  2d  47. 

No.  694.  GoBER  ET  al.  v.  City  of  Birmingham. 
Court  of  Appeals  of  Alabama.  Certiorari  granted.  Jack 
Greenberg,  Constance  Baker  Motley,  Arthur  D.  Shores, 
Peter  A.  Hall,  Orzell  Billingsley,  Jr.,  Oscar  W.  Adams,  Jr., 
James  M.  Nabrit  III  and  Louis  H.  Pollak  for  petitioners. 

Earl  McBee  for  respondent.    Reported  below:  Ala. 

App.  — ,  133  So.  2d  697. 

No.  721.  Shuttlesworth  et  al.  v.  City  of  Birming- 
ham. Court  of  Appeals  of  Alabama.  Certiorari  granted. 
Jack  Greenberg,  Constance  Baker  Motley,  Arthur  D. 
Shores,  Orzell  Billingsley,  Peter  A.  Hall,  Oscar  Adams  and 
James  M.  Nabrit  III  for  petitioners.    Earl  McBee  for 

respondent.    Reported  below:  —  Ala.  App. ,  134  So. 

2d  213;  —  Ala.  App.  — ,  134  So.  2d  214. 
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No.  287.  Griffin  et  al.  v.  Maryland.  Court  of 
Appeals  of  Maryland.  Certiorari  granted.  Joseph  L. 
Rauh,  Jr.,  John  Silard,  Thurgood  Marshall,  Jack  Green- 
berg  and  James  M.  Nabrit  III  for  petitioners.  Thomas 
B.  Finan,  Attorney  General  of  Maryland,  and  Clayton  A. 
Dietrich,  Assistant  Attorney  General,  for  respondent. 
Reported  below:  225  Md.  422, 171  A.  2d  717. 

No.  638.  Lombard  et  al.  v.  Louisiana.  Supreme 
Court  of  Louisiana.  Certiorari  granted.  Petitioners  pro 
se.  Jack  P.  F.  Gremillion,  Attorney  General  of  Louisiana, 
M.  E.  Culligan,  Assistant  Attorney  General,  Richard  A. 
Dowling  and  /.  David  McNeill  for  respondent.  Reported 
below:  241  La.  958,  132  So.  2d  860. 

No.  750.  Peterson  et  al.  v.  City  of  Greenville. 
Supreme  Court  of  South  Carolina.  Certiorari  granted. 
Jack  Greenberg,  Constance  Baker  Motley,  James  M. 
Nabrit  III,  Matthew  J.  Perry,  Lincoln  C.  Jenkins,  Jr.  and 
Willie  T.  Smith  for  petitioners.  Thomas  A.  Wofford  and 
Theodore  A.  Snyder,  Jr.  for  respondent.  Reported  below : 
239  S.  C.  298, 122  S.  E.  2d  826. 

No.  729.  Wright  et  al.  v.  Georgia.  Supreme  Court 
of  Georgia.  Certiorari  granted.  Jack  Greenberg  and 
Constance  Baker  Motley  for  petitioners.  Eugene  Cook, 
Attorney  General  of  Georgia,  G.  Hughel  Harrison,  Assist- 
ant Attorney  General,  Andrew  J.  Ryan,  Jr.,  Solicitor  Gen- 
eral, and  Sylvan  A.  Garfunkel,  Assistant  Solicitor  General, 
for  respondent.  Reported  below:  217  Ga.  453,  122  S.  E. 
2d  737. 

No.  817,  Misc.  Draper  et  al.  v.  Washington  et  al. 
Motion  for  leave  to  proceed  in  forma  pauperis  and  peti- 
tion for  writ  of  certiorari  to  the  Supreme  Court  of  Wash- 
ington granted.  Case  transferred  to  the  appellate  docket. 
Reported  below:  58  Wash.  2d  830,  365  P.  2d  31. 
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No.  966.     DeLAKO-EaBUMART  iBHIOATiON  DiSIBieT  SI 

AL.  V.  Rank  bt  al.  G.  A.  9th  Cir.  Geitbrari  granted 
The  Chief  Justice  took  no  part  in  the  oonaideratioii  oi 
decision  of  this  petition.  Denver  C.  Peckmpah,  Adotpk 
Moskovitz,  James  K.  AbercronMe,  Irl  Dame  Brett  and 
/.  0.  Reavia  for  petitioners.  John  H.  LauUn  and  Cnaudi 
L.  Rowe  for  respondents.  Reported  below:  283  F.  ad 
340;  307  F.  2d  96. 

No.  996,  Misc.  Sandebs  v.  United  States,  Motion 
for  leave  to  proceed  in  forma  pauperis  and  petition  for 
writ  of  certiorari  to  the  United  States  Court  of  AppeeiB 
for  the  Ninth  Circuit  granted.  Case  transferred  to  the 
appellate  docket.  Petitioner  pro  se.  Solicitor  Oenend 
Cox,  Assistant  Attorney  General  Miller,  Beatrice  Roeen- 
berg  and  Sidney  M.  Olaeer  for  the  United  States.  Re- 
ported below:  297  F.  2d  735. 

Certiorari  Denied.    (See  also  No.  Ilt4f  Misc.,   ante, 

p.  720;  No.  1163,  Misc.,  ante,  p.  721 ;  and  Misc.  Nos. 
1183, 1184, 1341, 1432  and  14S8,  supra.) 

No.  237.  Chicago,  Rock  Island  &  Pacific  Railroad 
Co.  ET  AL.  V.  Switchmen's  Union  of  North  America 
et  al.  C.  a.  2d  Cir.  Certiorari  denied.  Kenneth  F. 
Burgess  for  petitioners.  Ruth  Weyand  for  respondents. 
Reported  below:  292  F.  2d  61. 

No.  671.  Larsen  v.  Ladd,  Commissioner  of  Patents. 
United  States  Court  of  Customs  and  Patent  Appeals. 
Certiorari  denied.  Dean  Laurence  and  Herbert  I.  Sher^ 
man  for  petitioner.  Solicitor  General  Cox,  Assistant 
Attorney  General  Orrick  and  Morton  Hollander  iot 
respondent.  Reported  below:  49  C.  C.  P.  A.  (Pat.)  711, 
292  F.  2d  531. 
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No*  722.  MooRE-McCk)BMACK  Lines,  Inc.,  v.  Rich- 
ardson, ExECtTTRix,  ET  AL,  C.  A,  2d  CiF,  Certiorari 
denied,  Eugene  Underwood  for  petitioner,  Henry  N, 
Longhy,  Benjamin  H.  Si§,  Bernard  Rolnwk  and  Louis  R, 
Harolds  for  respondents*    Reported  below :  295  F.  2d  583. 

No*  800*  Crown  Zellerbach  Corp,  f ,  Federal  Trade 
Commission.  C.  A.  9th  Cir.  Certiorari  denied.  Arthur 
H,  Dean,  Howard  T.  Milman  and  Philip  S.  Ehrlich  for 
petitioner*  Solicitor  General  Cox,  Asmstant  Attorney 
General  Loevinger,  Lionel  Kestenbaum  and  James  McL 
Henderson  for  respondent.  Reported  below:  296  F.  2d 
800, 

No.  823*  Pan  American  Petroleum  Corp,  i;.  Kan- 
sas-Nebraska Natural  Gas  Co,,  Inc.  C.  A.  8th  Cir, 
Certiorari  denied,  William  /,  Grove,  Carroll  L.  Gilliam, 
Byron  M.  Gray,  W.  FF.  Heard  and  Wm,  H.  Emerson  for 
petitioner.  Oscar  Cox,  Malcolm  S.  Longford,  James  D* 
Conway  and  Richard  B.  Berryman  for  respondent.  Solic- 
itor General  Cox,  Ralph  S.  Spritzer,  Rich-ard  A.  Solorfwn, 
Howard  E.  Wahrenbrock  and  Josephine  H,  Klein  for  the 
Federal  Power  C-ommission,  and  George  D.  Homing,  Jr. 
for  Western  Natural  Gas  Co,,  amiei  oiriae.  Reported 
below:  297  F,  2d  561. 

No,  958,  Washinoton-Oregon  Shippers  Coopera- 
tive Association,  Inc*,  v.  Schumacher  et  al.,  Tax 
Commissioners  of  Washington,  Supreme  Court  of 
Washington*  Certiorari  denied*  Sam  A.  Wright  for 
petitioner.  John  /.  O'Connell,  Attorney  General  of 
Washington,  John  W,  Riley,  Chief  Assistant  Attorney 
General,  and  Timothy  R.  Malone,  Assistant  Attorney 
General,  for  respondents.  Reported  below:  59  Wash, 
2d  159,  367  P*  2d  112. 
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No.  950.  Jack  Daniel  Distillery,  Lem  Motlow, 
Prop.,  Inc.,  v.  Hoffman  Distilling  Co.  et  al.  C.  A. 
6th  Cir.  Certiorari  denied.  John  J.  Hooker,  Joe  E. 
Daniels  and  Chauncey  P.  Carter  for  petitioner.  Charles 
B.  Canrum,  John  K.  Skaggs,  Jr.  and  James  E.  Fahey  for 
respondents.    Reported  below:  298  F.  2d  606. 

No.  964.  Main  Line  Theatres,  Inc.,  et  al.  v.  Para- 
mount Film  Distributing  Corp.  et  al.  C.  A.  3d  Cir. 
Certiorari  denied.  Harry  Norman  Ball  for  petitioners. 
W.  Bradley  Ward,  Samitel  D.  Slade,  Louis  J.  Goffman  and 
H.  Francis  DeLone  for  respondents.  Reported  below: 
298  F.  2d  801. 

No.  974.  Art  National  Manufacturers  Distrib- 
uting Co.  ET  AL.  V.  Federal  Trade  Commission.  C.  A. 
2d  Cir.  Certiorari  denied.  B.  Paul  Noble  for  peti- 
tioners. Solicitor  General  Cox,  Assistant  Attorney  Gen- 
eral  Loevinger,  James  McI.  Henderson  and  Jno.  W.  Car- 
ter,  Jr.  for  respondent.    Reported  below:  298  F.  2d  476. 

No.  977.  FuNKHOusER  V.  United  States.  C.  A.  4th 
Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Oberdorfer  and 
Joseph  M.  Howard  for  the  United  States.  Reported 
below:  299  F.  2d  940. 

No.  981.  McCuE  ET  AL.  V.  United  States.  C.  A.  2d 
Cir.  Certiorari  denied.  Simon  H.  Rifkind,  Samuel  J. 
Silverm^an  and  George  F.  Lowman  for  petitioners.  Solic- 
itor General  Cox,  Acting  Assistant  Attorney  General  Jones 
and  /.  William  Doolittle  for  the  United  States.  Reported 
below:  301  F.  2d  452. 

No.  1028.  Atkinson  et  al.  v.  City  of  Dallas. 
Supreme  Court  of  Texas.  Certiorari  denied.  Petitioners 
pro  se.    Henry  P.  Kucera  for  respondent. 
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No.  907.    N,  V*  Handelsbureau  La  Mola  t;, 
NEDY,   Attorney    General.     United   States    Court 
Appeals  for  the  District  of  Columbia  Circuit.     Certior 
denied.    Lawrence  S.  Lesser  and  Dinsmore  Adams 
petitioner.    Solicitor   General  Cox,  Assistant    Altome^ 
General  Orrick,  John  G.  Laughlin^  Jr.  and  Pctuline 
Heller  for  respondent.    Reported  below:  112  U.  S,  Ai 
D.  C,  92,  299  R  2d  923. 

Mr.  Justice  Black  dissents: 

The  Trading  with  the  Enemy  Act  *  authorizes  the 
ernnient  to  seize  and  confiscate  under  some  circumstanc 
the  property  of  aliens.     By  its  denial  of  certiorari  in  this 
case  the  Court  leaves  standing  a  judgment  of  confiscation  * 
under  circumstances  which  in  my  judgment  the  Act  dc 
not  authorize.    I  therefore  feel  impelled  to  dissent* 

In  May  1940  Hitler's  forces,  violating  the  historic  nei3 
trail ty  of  the  Netherlands,  suddenly  invaded  that  country, 
largely  destroyed  one  of  its  finest  cities  and  within 
short  time  occupied  the  whole  country.  Although 
United  States  soon  recognized  and  allied  itself  with 
group  of  Royal  Netherlands  citizens  who  had  escaped 
set  up  an  independent  government- in-exile  in  London,' 
that  occupation  continued  until  May  1945  when  troops 
from  this  country  and  its  allies  finally  managed  to  liberate 
the  Netherlands  from  the  German  forces.  Within  sev- 
eral weeks  this  country's  ally,  the  Free  Netherlands  Gov- 
ernment, assumed  lawful  command  of  its  own  citizens  i 
territory.     It  was  not,  however^  until  some  five  and 


on  * 

1 

[itry, 

i 


*40  Stat.  411,  as  amended,  50  U.  S.  C  App.  §  1  et  seq. 

»  112  U.  9.  App.  D.  C.  ^2,  299  F.  2d  ^3. 

*8ee  Mutual  Aid  Agreement  between  the  United  States  fttid 
Netherlands,  July  8,  tM2,  56  Stat.  1554;  and  Mutual  Aid  AgreemeQ 
April  20,  1045,  59  Btat.  1627. 
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half  years  later,  long  after  the  end  of  the  Nazi  occupation 
and  the  return  of  the  lawful  government  of  the  Nether- 
lands, that  the  AUen  Property  Custodian  in  1951,  pur- 
portedly acting  under  the  Trading  with  the  Enemy  Act, 
seized  and  confiscated  the  four  bank  accounts  in  this 
country  which  belonged  to  the  petitioning  Dutch  company 
and  which  form  the  object  of  this  lawsuit.  That  confisca- 
tion of  petitioner's  property  was  sustained  by  the  Court  of 
Appeals  on  the  sole  ground  that  the  Netherlands,  our 
friend  and  ally»  where  petitioner  was  incorporated,  had 
been  overrun  and  occupied  by  Germany  during  the  war* 
Because  this  result  seems  so  contrary  to  the  purpose  of 
Congress  in  passing  the  Trading  with  the  Enemy  Act  and 
raises  such  grave  constitutional  questions  under  the  Fifth 
Amendment's  command  that  the  Government  not  take 
private  property  without  paying  just  compensation,  I 
think  we  should  grant  certiorari  to  review  the  Court  of 
Appeals'  decision. 

The  Trading  with  the  Enemy  Act  provides  that  the 
President  may  seize  "During  the  time  of  war*'  "any  prop- 
erty in  which  any  foreign  country  or  any  national  thereof 
has  or  has  had  any  interest/*  That  Act  also  provides, 
however,  that  *'Any  person  not  an  enemy  or  ally  of  enemy" 
may  sue  to  compel  the  return  of  his  property.  And  even 
though  the  Act  defines  an  "enemy"  as  *'Any  individual, 
partnership,  or  other  body  of  individuals,  of  any  nation- 
ality, resident  within  the  territory  (including  that  occu- 
pied by  the  military  and  naval  forces)  of  any  nation  witli 
which  the  United  States  is  at  war  ,  ,  ,  and  any  corpora- 
tion incorporated  within  such  territory  ,  ,  ,  /*  it  does  not 
say,  as  did  the  Court  of  Appeals,  that  every  corporation 
which  was  at  any  time  present  within  the  territory  while 
that  territory  was  occupied  by  an  enemy  is  an  "enemy" 
within  the  meaning  of  the  Act,  I  do  not  see  how  it  can  be 
thought  that  Congress  intended  by  this  Act  to  authorize 
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the  confiscation,  between  the  end  of  actual  occupation  in 
1945  and  the  official  end  of  the  war  in  1951,*  of  every  bit  of 
property  in  this  country  owned  by  the  citizens  and  cor- 
porations of  the  Netherlands,  France,  Norway,  Belgium 
and  other  countries  solely  because  those  countries,  our 
staunch  friends  and  allies,  had  during  the  war  been  over- 
run by  an  enemy  that  was  trying  to  destroy  them  and  us.* 
I  can  understand  how  Congress  might  be  thought  to  have 
desired  to  authorize  the  President  to  seize  the  property 
of  citizens  and  corporations  of  friendly  countries  and 
allies  when  those  countries  were  at  the  time  being 
occupied  by  an  enemy  which  might  be  able  to  use  their 
property  to  carry  on  war  against  us.  I  do  not  believe, 
however,  that  Congress  intended  to  place  a  permanent 
taint  on  the  property  of  our  friends  so  that  whenever 
that  property  showed  up  in  this  country  it  might  be 
seized — even  though  long  after  our  friends'  countries 
had  been  fortunate  enough  to  escape  the  occupation 
clutches  of  our  common  enemy.  It  would  be  bad 
enough  after  the  end  of  occupation  to  confiscate  the  prop- 
erty of  friendly  aliens  which  had  been  in  this  country 
during  the  occupation  but  to  go  beyond  that  and  con* 
fiscate  as  here  a  bank  account  which  did  not  even  exist 
in  this  country  until  1948,  three  years  after  the  return  of 
lawful  government  to  the  Netherlands,  seems  wholly  con- 
trary to  any  purpose  Congress  could  have  had  in  the  Act* 
Moreover,  to  construe  this  statute  this  way  raises  serious 
questions  about  the  constitutionahty  of  the  Act  as  applied, 
for  it  has  long  been  settled  that  the  provision  of  the  Fifth 
Amendment  requiring  the  payment  of  just  compensation 


^  Joint  Resolution  to  terminate  the  state  of  war  between  the  United 
States  and  the  Government  of  Germany,  October  19,  1951,  65  Stat* 
45L 

»  a.  WUlenbroek  v.  Hogen,  255  F.  2d  236. 
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when  private  property  is  taken  for  public  use  protects 
friendly  aliens  as  well  as  citizens.*  And  it  is  obviously 
no  answer  to  this  to  say,  as  did  the  Court  of  Appeals, 
that  the  confiscation  was  proper  because  this  Government 
needed  the  property  after  the  war  to  support  the  cost  of 
its  past  war  efforts.  Our  constitutional  guarantee  against 
uncompensated  government  seizure  of  private  property 
surely  does  not  melt  away  merely  because  public  officials 
believe  the  Grovernment  needs  to  seize  property  without 
pa3dng  for  it. 

This  case  would  of  course  be  far  different  if  the  Court 
of  Appeals  had  rested  on  the  two  other  grounds  urged  by 
the  Grovemment  below:  (1)  that  petitioner  was  "enemy- 
tainted/'  (2)  and  also  that  it  was  engaged  in  doing  busi- 
ness in  Germany  which  was  enemy  territory.  But  the 
Court  of  Appeals  did  not  rest  on  either  of  these  grounds 
and  we  must  accept  the  case  as  it  comes  to  us  or  fail  to 
accord  petitioner  its  full  day  in  court.  This  is  particu- 
larly true  here,  since  the  question  of  enemy  domination, 
if  litigated,  would  have  to  be  decided  in  light  of  Kaufman 
V.  Societe  Internationale,''  where  we  held  that  innocent 
stockholders  even  of  enemy  corporations  must  be  pro- 
tected from  having  their  property  confiscated. 

It  is  true  that  the  refusal  of  the  Court  to  grant  cer- 
tiorari in  this  case  gives  no  express  approval  to  the 
interpretation  of  the  Act  made  by  the  Court  of  Appeals 
and  leaves  that  question  open  for  final  authoritative  deci- 
sion later.  The  Court's  refusal  to  act  now,  however,  does 
leave  standing  the  Court  of  Appeals'  decision  as  a  prece- 
dent in  the  lower  federal  courts  which  will  until  reviewed 
here  hang  as  a  cloud  over  the  property  rights  in  this  coun- 
try of  citizens  of  foreign  countries. 


«  Russian  Volunteer  Fleet  v.  United  States,  282  U.  S.  481,  491-492. 
» 343  U.  S.  156. 
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No.  957.  SoBLEN  V.  United  States,  The  mattott' 
Dr.  Bernard  Diamond  et  al*  for  leave  to  file  brief,  as  amu 
curiae,  m  granted.  The  petition  for  writ  of  certiorari 
the  United  States  Court  of  Appeals  for  the  Second  (M 
cuit  is  denied.  Mh,  Justice  White  took  no  part  in  th 
consideration  or  decision  of  thb  motion  and  peiiii^ 
Ephraim  London  and  Leonard  B.  Boudm  for  petitianei 
Solicitor  General  Cox^  Asgistant  Attorney  General  Yea^ 
ley  and  Kevin  T.  Maroney  for  the  United  States.  WU 
Itam  E,  Haudek  for  Dr.  Bernard  Dianaond  et  al,  N&rffM 
Dorsen  and  Melvin  L.  Wulf  for  the  American  Civil  Lro 
erties  Union,  as  amicus  curiae,  in  support  of  the  petil 
Reported  below:  301  F.  2d  236. 


itiQ| 


No.  962.     Poss  t;.  Liebebman.    The  motion   to  dS 
pense  with  printing  the  petition  for  certiorari  is  granted 
The  petition  for  writ  of  certiorari  to  the  United  States 
Court  of  Appeals  for  the  Second  Circuit  is  denied, 
tioner  pro  $€.    Solicitor  General  Cox,  Assistant  Atti 
General  Orrick  and  John  G.  Laughlin,  Jr.  for  respondei 
Reported  below:  299  F.  2d  358. 


tom^ 


No.  1022.     Board  of  Education  of  the  Citi'  of  '. 
PHIS  ET  AL.  i^.  NoRTHCROSS  ET  AL,    The  motion  of  Mc 
phis  Citizens'  Council  for  leave  to  file  brief,  as  ami 
curiae,  is  granted.    The  petition  for  writ  of  certiorari 
the  United  States  Court  of  Appeals  for  the  Sixth  Circu 
m  denied,    Larry  B,   Creson  for   petitioners.     Afori 
Brooks  Nor  fleet  for  Memphis  Citizens'  Council, 
ported  below:  302  F.  2d  818. 


No.  927,  Misc,    Jackson  v,  Cochran,  Correctioi 
Director.    Supreme  C^urt  of  Florida.    Certiorari  deni 
Petitioner  pro  se.    Richard  W,  Ervin,  Attorney  Genera] 
of  Florida,  and  James  G.  Mahomer,  Assistant  AttorB^ 
General,  for  respondent. 
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No.  738,  Misc.  Caldwell  v.  Wilkins,  Warden.  C.  A. 
2d  Cir.    Certiorari  denied. 

No.  743,  Misc.  DeBarr  v.  Michigan.  Supreme 
Court  of  Michigan.  Certiorari  denied.  Petitioner  pro 
86.  Frank  J.  KeUey,  Attorney  General  of  Michigan, 
Eugene  Krasicky,  Solicitor  General,  Robert  Wemhaum 
and  George  Mason,  Assistant  Attorneys  General,  for 
respondent. 

No.  849,  Misc.  Tillery  v.  Maroney,  Correctional 
Superintendent.  C.  A.  3d  Cir.  Certiorari  denied.  Re- 
ported below:  See  294  F.  2d  12. 

No.  951,  Misc.  Verdon  v.  Unfted  States.  C.  A. 
8th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Marshall,  Har- 
old H.  Greene  and  David  Rubin  for  the  United  States. 
Reported  below:  296  F.  2d  549. 

No.  964,  Misc.  Thompson  v.  Washington.  Su- 
preme Court  of  Washington.  Certiorari  denied.  F.  W. 
Duman  for  petitioner.  Bruce  T.  Rinker  for  respondent. 
Reported  below:  58  Wash.  2d  598,  364  P.  2d  527. 

No.  970,  Misc.  Bosco  v.  New  York.  Court  of  Ap- 
peals of  New  York.  Certiorari  denied.  Petitioner  pro  se. 
Isidore  Bollinger  and  Walter  E.  Dillon  for  respondent. 

No.  984,  Misc.  Sullivan  v.  Heinze,  Warden,  et  al. 
Supreme  Court  of  California.  Certiorari  denied.  Peti- 
tioner pro  se.  Stanley  Mask,  Attorney  General  of  Cali- 
fornia, Doris  H.  Maier,  Assistant  Attorney  General, 
and  Edsel  W.  Haws,  Deputy  Attorney  General,  for 
respondents. 


i 
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No.  986,  Misc.  Mobrison  t;.  Ilunois.  Supran 
Court  of  Illinois.  Certiorari  denied.  Petitiotier  pro  a 
TFiIIiam  Q.  Clark,  Attorney  General  of  Ilfiiiaifl,  U 
respondent. 

No.  1012,  Misc.  Frost  t;.  United  States.  Unite 
States  Court  of  Appeals  for  the  District  of  Columbia  Q 
cuit.  Certiorari  denied.  Petitioner  pro  se.  ShMdU 
Oeneral  Cox,  Assistant  Attorney  General  MiUer,  Beataii 
Rosenberg  and  Jerome  M.  Feit  for  the  United  State 
Reported  below:  111  U.  S.  App.  D.  C.  414, 298  F.  ad  321 

No.  1027,  Misc.  Sawyer  t;.  United  States.  C.  A.  ^ 
Cir.  Certiorari  denied.  Petitioner  pro  se.  SoKciti 
Oeneral  Cox,  Assistant  Attorney  Oeneral  MUler,  Beatrk 
Rosenberg  and  Robert  O.  Maysack  for  the  United  State 
Reported  below:  297  F.  2d  536. 

No.  1039,  Misc.  Thornton  et  al.  v.  UNcna>  Statsi 
United  States  Court  of  Appeals  for  the  District  of  Colun 
bia  Circuit.  Certiorari  denied.  Petitioners  pro  se.  Solu 
itor  General  Cox,  Assistant  Attorney  General  Miller  an 
Beatrice  Rosenberg  for  the  United  States.  Reporte 
below:  112  U.  S.  App.  D.  C.  57,  299  F.  2d  438. 

No.  1097,  Misc.  Middleton  v.  New  York.  Court  c 
Appeals  of  New  York.    Certiorari  denied. 

No.  1143, Misc.  Simpson  v.  Unfted  States; 
No.  1156,  Misc.  Williams  v.  United  States;  and 
No.  1243,  Misc.  Turberville  v.  United  Statei 
United  States  Court  of  Appeals  for  the  District  < 
Columbia  Circuit.  Certiorari  denied.  Petitioners  pro  « 
Solicitor  General  Cox,  Assistant  Attorney  General  MUle 
Beatrice  Rosenberg  and  Robert  G.  Maysack  for  tfa 
United  States.  Reported  below:  112  U.  S.  App.  D.  ( 
400,  303  F.  2d  411. 
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No.  1032,  Misc.  Owens  v.  Illinois.  Supreme  C!ourt 
of  Illinois.  Certiorari  denied.  Petitioner  pro  se.  WiU 
liam  G.  Clark,  Attorney  General  of  Illinois,  for  respondent. 

No.  1095,  Misc.  Roadhs  v.  Tinsley,  Warden.  Su- 
preme Court  of  Colorado.  Certiorari  denied.  Petitioner 
pro  86.  Duke  W.  Dunbar,  Attorney  General  of  Colorado, 
Frank  E.  Hickey,  Deputy  Attorney  General,  and  /.  F. 
Brauer,  Assistant  Attorney  Gteneral,  for  respondent. 

No.  1114,  Misc.  Wright  v.  Rhay,  Penitentiary 
Superintendent,  et  al.  Supreme  Court  of  Washington. 
Certiorari  denied.  Petitioner  pro  se.  John  J.  O'Connell, 
Attorney  General  of  Washington,  and  Basil  L.  Badley, 
Assistant  Attorney  General,  for  respondents. 

No.  1131,  Misc.  Lawrenson  v.  United  States.  C.  A. 
4th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Theodore  George  Gilinsky  for  the  United 
States.    Reported  below:  298  F.  2d  880. 

No.  1139,  Misc.  Thomas  v.  Wiman,  Warden.  C.  A. 
5th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Mac- 
Donald  Gallion,  Attorney  General  of  Alabama,  and  John 
C.  Tyson  III,  Assistant  Attorney  General,  for  respondent. 

No.  1142,  Misc.  Racinowski  v.  Pate,  Warden.  Crim- 
inal Court  of  Cook  County,  Illinois.    Certiorari  denied. 

No.  1147,  Misc.  Mathis  v.  United  States.  C.  A.  6th 
Cir.  Certiorari  denied.  Dale  M.  Quillen  for  petitioner. 
Solicitor  General  Cox  for  the  United  States.  Reported 
below:  298  F.  2d  790. 

No.  1148,  Misc.  Panarello  v.  Rhode  Island.  Su- 
preme Court  of  Rhode  Island.    Certiorari  denied. 
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No.  11^,  Misc.    WmoBT  v.  Bmat,  PnrmwnABT 

SUFEBIKTBNDENT,KTAL.     SttpWine  OCHgt  of  WMhlTlgtmi 

Certiorari  denied. 

No.  1150,  Misc.  Mkixlb  t;.  Niw  Tosx.  Cawrt  of 
General  Sesincms  of  New  York  County,  New  Yoric  Obp> 
tiorari  denied. 

No.  1151,  Misc.  Reed  t;.  Rkat,  PftNnsNnABT  So^ 
FEEiNTBNDENT.  Supreme  Court  of  Wadungtcm.  Obp> 
tiorari  denied. 

No.  1152,  Misc.  Botes  t;.  UmTBD  Statsb.  C.  A.  8tfi 
Cir.  Certiorari  denied.  PMitioner  pro  m.  SoKciiar 
Oeneral  Cox,  Assistant  Attorney  Oenerdl  MiOer  and  Beo- 
trice  Rosenberg  for  the  United  States.  Repotted  below: 
298F.2d828. 

No.  1154,  Misc.    McGann  v.  United  States.    C.  A. 

4th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
Oeneral  Cox,  Assistant  Attorney  Oeneral  Miller  and 
Beatrice  Rosenberg  for  the  United  States. 

No.  1155,  Misc.  BoLDT  v.  United  States.  Court  of 
Claims.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
Oeneral  Cox,  Assistant  Attorney  Oeneral  Orrick  and  Alan 
S.  Rosenthal  for  the  United  States. 

No.  1159,  Misc.  Morrison  v.  United  States.  C.  A. 
2d  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
Oeneral  Cox,  Assistant  Attorney  Oeneral  Miller  and 
Beatrice  Rosenberg  for  the  United  States. 

No.  1160,  Misc.  Lanham  v.  Kentucky.  Court  of 
Appeals  of  Kentucky.    Certiorari  denied. 
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No.  1162,  Misc.  Griffin  v.  United  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Coz,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Richard  W.  Schmude  for  the  United 
States. 

No.  1 163,  Misc.  Strickland  v.  United  States.  C.  A. 
8th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller  and  Bea- 
trice Rosenberg  for  the  United  States.  Reported  below: 
295  F.  2d  186. 

No.  1165,  Misc.  Montgomery  v.  Eyman,  Warden. 
Supreme  Court  of  Arizona.    Certiorari  denied. 

No.  1166,  Misc.  Watters  v.  Myers,  Correctional 

Superintendent.  Supreme    Court    of    Pennsylvania. 

Certiorari  denied.  Petitioner  pro  se.    Wilson  Bucher 
for  respondent. 

No.  1167,  Misc.  Washington  v.  United  States. 
C.  A.  9th  Cir.  Certiorari  denied.  Morris  Lavine  for 
petitioner.  Solicitor  General  Cox,  Assistant  Attorney 
General  Miller,  Beatrice  Rosenberg  and  Felicia  Dubrov- 
sky  for  the  United  States.  Reported  below:  297  F.  2d 
342. 

No.  1 169,  Misc.  Fletcher  v.  Raines,  Warden.  Okla- 
homa Criminal  Court  of  Appeals.    Certiorari  denied. 

No.  1174,  Misc.  George  v.  Randolph,  Warden.  Su- 
preme Court  of  Illinois.    Certiorari  denied. 

No.  1175,  Misc.  Spanner  v.  Washington  et  al. 
Supreme  Court  of  Washington.    Certiorari  denied. 
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No.  1173,  Misc.  Spadt  t;.  Rhat,  Psnttentiabt  Su- 
FESiNTENDENT.  Supreme  Court  of  Washington.  Ger- 
tiorari  denied. 

No.  1176,  Misc.  Gaxjdet  v.  Cowbn  kt  au  C.  A.  5th 
Cir.  Certiorari  denied.  Cecil  M.  BurgUua,  Jr.  for  peti- 
tioner.   Reported  below :  297  F.  2d  227. 

No.  1178,  Misc.  Gabcia  t;.  Turner.  C.  A.  lOfeh  Cir. 
Certiorari  denied.  Oeorge  H.  Searle  for  petiticmer.  A. 
Pratt  Kesler,  Attorney  General  of  Utah,  and  Ranald  N. 
Bayce,  Assistant  Attorney  General,  for  respondent. 
Reported  below:  297  F.  2d  881. 


No.  1181,  Misc.  Dblla  Universita  t;.  UNmn  Stai 
C.  A.  2d  Cir.  Certiorari  denied.  Petitioner  pro  m. 
Solicitor  Oeneral  Cox,  Assistant  Attorney  General  MiOer, 
Beatrice  Rosenberg  and  Richard  W.  Schmude  for  tiie 
United  States.    Reported  below:  298  F.  2d  365. 

No.  1182,  Misc.  Bagley  v.  Wilson,  Correctional 
Superintendent,  et  al.  Supreme  Court  of  California. 
Certiorari  denied. 

No.  1185,  Misc.  Johnson  v.  United  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  «e.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Theodore  George  Gilinsky  for  the  United 
States. 

No.  1186,  Misc.  Smith  v.  Unffed  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller  and 
Beatrice  Rosenberg  for  the  United  States. 
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No.  1187,  Misc.  Johnson  v.  Zimmer  et  al.  Supreme 
Court  of  New  York,  Kings  County.    Certiorari  denied. 

No.  1189,  Misc.  Criswell  v.  Heinze,  Warden.  Su- 
preme Court  of  California.    Certiorari  denied. 

No.  1190,  Misc.  Hall  v.  Illinois.  Supreme  Court  of 
Illinois.    Certiorari  denied. 

No.  1193,  Misc.  Tucker  v.  California.  Supreme 
Court  of  California.    Certiorari  denied. 

No.  1194,  Misc.  Booth  v.  Boles,  Warden.  Supreme 
Court  of  Appeals  of  West  Virginia.    Certiorari  denied. 

No.  1195,  Misc.  Bronson  v.  United  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller  and 
Beatrice  Rosenberg  for  the  United  States. 

No.  1197,  Misc.  Patterson  v.  Alabama  et  al.  Su- 
preme Court  of  Alabama.    Certiorari  denied. 

No.  1198,  Misc.  Reed  v.  Sigler,  Warden.  Supreme 
Court  of  Nebraska.    Certiorari  denied. 

No.  1201,  Misc.  Bradet  v.  Ribicoff,  Secretary  of 
THE  Department  of  Health,  Education  and  Welfare. 
C.  A.  4th  Cir.  Certiorari  denied.  John  Bolt  Culbertson 
for  petitioner.  Solicitor  General  Cox,  Assistant  Attorney 
General  Orrick,  Morton  Hollander  and  David  L.  Rose  for 
respondent.    Reported  below :  298  F.  2d  855. 

No.  1204,  Misc.  Brooks  v.  Rhay,  Penitentiary  Su- 
perintendent. Supreme  Court  of  Washington.  Cer- 
tiorari denied. 

663026  0-62-53 
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No.  1202,  Misc.  Mitchell  t;.  United  States.  C.  A. 
2d  Cir.  Certiorari  denied.  Petitioner  pro  9e.  Solicitor 
Oeneral  Cox,  Assistant  Attorney  General  MUler,  Beatrice 
Rosenberg  and  Robert  O.  Maysack  for  the  United  Stetes. 
Reported  below:  297F.  2d407. 

No.  1205,  Misc.  Jacbk  t;.  United  States.  C.  A.  3d 
Cir.  Certiorari  denied.  Petitioner  pro  «e.  SoUdtor 
Oeneral  Cox,  Assistant  Attorney  Oeneral  MUler,  Beatrice 
Rosenberg  and  Robert  O.  Maysack  for  the  United  Ststes. 
Reported  below:  298  F.  2d  429. 

No.  1207,  Misc.  Bisno  t;.  United  States.  C.  A.  Mi 
Cir.  Certiorari  denied.  Petitioner  pro  ee.  SoUdtor 
Oeneral  Cox,  Assistant  Attorney  Oeneral  Miller,  Beatrice 
Rosenberg  and  /.  F.  Bishop  for  the  United  States.  Re- 
ported below:  299  F.  2d  711. 

No.  1208,  Misc.    Duncan  t;.  Cabtee,  Institution 

Superintendent.  C.  A.  9th  Cir.  Certiorari  denied. 
5.  Word  Sullivan  and  Arthur  Warner  for  petitioner. 
Stanley  Mosk,  Attorney  General  of  California,  and  WU- 
liam  E.  James,  Assistant  Attorney  General,  for  respondent. 
Reported  below:  299  F.  2d  179. 

No.  1210,  Misc.  DeVine  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Petitioner 
pro  se.    Benj.  J.  Jacobson  for  respondent. 

No.  1211,  Misc.  Cofield  v.  Alabama.  Supreme  Court 
of  Alabama.  Certiorari  denied.  Petitioner  pro  se. 
MacDonald  Gallion,  Attorney  General  of  Alabama,  James 
L.  Screws,  Assistant  Attorney  General,  and  Winston 
Huddleston,  Special  Assistant  Attorney  General,  for 
respondent.  Reported  below:  —  Ala.  — ,  136  So.  2d 
904. 
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No.  1209,  Misc.  Young  v.  United  States.  C.  A. 
9th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solici- 
tor General  Cox,  Assistant  Attorney  General  Miller, 
Beatrice  Rosenberg  and  Sidney  M.  Glazer  for  the  United 
States.    Reported  below :  298  F.  2d  108. 

No.  1212,  Misc.  Cruz  v.  Texas.  Court  of  Criminal 
Appeals  of  Texas.    Certiorari  denied. 

No.  1214,  Misc.  Rowland  v.  North  Carolina.  Su- 
preme Court  of  North  Carolina.    Certiorari  denied. 

No.  1215,  Misc.  Dearhart  v.  Virginia.  Supreme 
Court  of  Appeals  of  Virginia.    Certiorari  denied. 

No.  1216,  Misc.  O'Leary  v.  Macy,  Chairman,  U.  S. 
Civil  Service  Commission,  et  al.  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  Cer- 
tiorari denied.  Petitioner  pro  se.  Solicitor  General  Cox, 
Assistant  Attorney  General  Orrick  and  Alan  S,  Rosenthal 
for  respondents.  Reported  below:  HI  U.  S.  App.  D.  C. 
357,  297  F.  2d  434. 

No.  1217,  Misc.  Boyle  v.  Missouri.  Supreme  Court 
of  Missouri.    Certiorari  denied. 

No.  1218,  Misc.  Hughes,  doing  business  as  Hughes 
Trailers,  v.  L.  B.  Smith,  Inc.  C.  A.  3d  Cir.  Certiorari 
denied.     William  J.  Ruano  for  petitioner. 

No.  1220,  Misc.  Smith  v.  New  York.  Court  of 
Appeals  of  New  York.    Certiorari  denied. 

No.  1221,  Misc.  Brunson  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Petitioner 
pro  se.    Benj.  J.  Jacobson  for  respondent. 
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No.  1222,  Misc.  Adxins  t;.  Ukitsd  States.  C.  A. 
8th  Cir.  Certiorari  denied.  Petitioner  pro  te.  SoKcUor 
Oeneral  Cox,  Assistant  Attorney  Oeneral  MiUer,  Beatrice 
Rosenberg  and  Richard  W.  Schmude  for  the  United 
States.    Reported  below:  298  F.  2d  842. 

No.  1223,  Misc.  Suluvan,  Admikibtbaisix,  kt  au  v. 
Tbbasuber  of  Silver  Bow  Countt,  Moktaka,  sr  aIi. 
Supreme  Court  of  Montana.    Certiorari  denied. 

No.  1225,  Misc.  Loraz  t;.  Tixas.  Court  of  Criminal 
Appeals  of  Texas.    Certiorari  denied. 

No.  1226,  Misc.  Ruiz  t;.  Caliiornia.  SuiNneme  Ocnirt 
of  California.    Certiorari  denied. 

No.  1227,  Misc.  Wbhobs  t;.  Niw  York.  Court  of  Ap- 
peals of  New  York.   Certiorari  denied.   Petitioner  firo  m. 

Joseph  A.  Mogavero,  Jr.  for  respondent. 

No.  1228,  Misc.  Beebe  v.  Rhay,  Penitentiary  Super- 
intendent. Supreme  Court  of  Washington.  Certiorari 
denied. 

No.  1229,  Misc.  Paulson  v.  Illinois.  Supreme  Cpurt 
of  Illinois.    Certiorari  denied. 

No.  1230,  Misc.  Miller  v.  Boles,  Warden.  Supreme 
Court  of  Appeals  of  West  Virginia.    Certiorari  denied. 

No.  1231,  Misc.  Smith  v.  Nash,  Warden.  Supreme 
Court  of  Missouri.    Certiorari  denied. 

No.  1232,  Misc.  Scott  v.  Throsby.  Supreme  Court 
of  California.    Certiorari  denied. 
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No.  1233,  Misc.  Huffman  v.  United  States.  C.  A. 
5th  Cir.  Certiorari  denied.  Petitioner  pro  «e.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Kirby  W.  Patterson  for  the  United  States. 
Reported  below :  297  F.  2d  754. 

No.  1236,  Misc.  Arrinoton  v.  United  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox  for  the  United  States. 

No.  1237,  Misc.  Holscher  v.  Minnesota.  Supreme 
Court  of  Minnesota.    Certiorari  denied. 

No.  1239,  Misc.  Willis  v.  Cochran,  Corrections 
Director.   Supreme  Court  of  Florida.   Certiorari  denied. 

No.  1240,  Misc.  Coronado  v.  United  States.  C.  A. 
5th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  /.  F.  Bishop  for  the  United  States. 

No.  1241,  Misc.  Sardo  v.  New  York.  Court  of  Ap- 
peals of  New  York.    Certiorari  denied. 

No.  1245,  Misc.  McTier  v.  Illinois.  Supreme  Court 
of  Illinois.    Certiorari  denied. 

No.  1248,  Misc.  Chapin  v.  Rhay,  Penitentiary 
Superintendent.  Supreme  Court  of  Washington.  Cer- 
tiorari denied. 

No.  1249,  Misc.  Smith  v.  United  States.  C.  A.  2d 
Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  /.  F.  Bishop  for  the  United  States.  Re- 
ported below:  299  F.  2d  574. 
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No.  12S1|  Mise.  Graves  v.  BCaetland.  OcKort  of 
Appeals  of  MarjrlaniL  Certiorari  denied.  T.  BmmuM 
McKensae  for  petitioiier. 

No.  1253,  Miee.  Neuon  v.  Gladdbk,  WiaoBir.  So- 
inneme  Court  of  Or^on.    Certiorari  draied. 

No.  1254,  Miee.  Dates  st  al.  v.  Govebkicxmt  Eic* 
FLOTKis  Insurahcb  Co.  kt  al.  SupTwie  Cknirt  of 
Appeals  of  "^nrginia.  Certiorari  denied.  EJmerB.Chwer 
for  petitioners.    Robert  J.  Dinumd  for  respondents. 

No.  1255,  Mise.  In  bb  Kohsok.  Supreme  Court  of 
CalifiNmia.    Certiorari  denied. 

No.  1256,  Mise.  Hassbtt  t;.  Calivwnia.  Supmae 
Court  of  California.    Certiorari  denied. 

No.  1250,  Misc.  Scott  v.  Uititbd  Statis.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Richard  W.  Schmude  for  the  United 
States. 

No.  1260,  Misc.  Harden  v.  Caupornia.  C.  A.  9th 
Cir.    Certiorari  denied. 

No.  1264,  Misc.  Grubbs  v.  New  York.  Appellate 
Division  of  the  Supreme  Court  of  New  York,  Third  Judi- 
cial Department.    Certiorari  denied. 

No.  1265,  Misc.  Jackson  v.  Illinois.  Supreme  Court 
of  Illinois.    Certiorari  denied. 

No.  1266,  Misc.  Brown  v.  LaVallee,  Warden.  C.  A. 
2d  Cir.    Certiorari  denied. 
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No.  1267,  Misc.  Koptik  v.  United  States.  C.  A.  7th 
Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Theodore  George  Gilinsky  for  the  United 
States.    Reported  below :  300  F.  2d  19. 

No.  1268,  Misc.  Brown  v.  United  States.  United 
States  C!ourt  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox  for  the  United  States.  Reported  below :  1 12 
U.  S.  App.  D.  C.  87,  299  F.  2d  468. 

No.  1270,  Misc.  Johnson  v.  United  States.  C.  A. 
2d  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox  for  the  United  States. 

No.  1275,  Misc.  Sullivan  v.  Oregon.  Supreme  Court 
of  Oregon.    Certiorari  denied. 

No.  1276,  Misc.  Richter  v.  Riedman,  Warden. 
Supreme  Court  of  North  Dakota.    Certiorari  denied. 

No.  1278,  Misc.  Homchak  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Petitioner 
pro  se.    Benj.  J.  Jacobson  for  respondent. 

No.  1280,  Misc.  Thompson  v.  Bannan,  Warden. 
C.  A.  6th  Cir.    Certiorari  denied. 

No.  1281,  Misc.  Hunt  v.  United  States.  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit. Certiorari  denied.  Petitioner  pro  se.  Solicitor 
General  Cox  for  the  United  States. 

No.  1284,  Misc.  Brown  v.  Purcell,  Warden,  et  al. 
Supreme  Court  of  Iowa.    Certiorari  denied. 
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No.  1285,  Misc.  Cedillo  v.  Texas.  Court  of  Oin 
inal  Appeals  of  T^cas.    Certiorari  denied. 

No.  1286,  Misc.  McLean  v.  Califorkia.  Supr^n 
Court  of  California.    Certiorari  denied. 

No.  1289,  Misc.  Hall  v.  Cunningham,  Pbkitbi 
TiAET  SuFEBiNTENDENT.  Supreme  Court  of  Appeals  < 
Virginia.    Certiorari  denied. 

No.  1290,  Misc.  Jones  v.  Missoubi  n*  al.  Suprram 
Court  of  Missouri.    Certiorari  denied. 

No.  1291,  Misc.  Hamilton  t;.  New  York.  AppeDat 
Division  of  the  Supreme  Court  of  New  York,  Seooiv 
Judicial  Department.    Certiorari  denied. 

No.  1293,  Misc.  Marshall  t;.  United  States.  C.  A 
10th  Cir.  Certiorari  denied.  Petitioner  pro  se.  Solie 
iter  Oeneral  Cox,  Assistant  Attorney  Oeneral  MUltf 

Beatrice  Rosenberg  and  Felicia  Dubrovsky  for  the  Unite( 
States.    Reported  below:  299  F.  2d  141. 

No.  1294,  Misc.  Soto  v.  Fay,  Warden.  Court  o 
Appeals  of  New  York.    Certiorari  denied. 

No.  1295,  Misc.  Gerald  v.  United  States.  Unite( 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir 
cuit.  Certiorari  denied.  Petitioner  pro  se.  Solicita 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Robert  G.  Maysack  for  the  United  States 

No.  1297,  Misc.  Wright  v.  United  States.  Unite< 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir 
cuit.  Certiorari  denied.  Petitioner  pro  se.  Solicito 
General  Cox,  Assistant  Attorney  General  Miller,  Beatrice 
Rosenberg  and  Kirby  W.  Patterson  for  the  United  States 
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No.  1302,  Misc.  Krawitz  v.  McShane,  U.  S.  Mar- 
shal, ET  AL.  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Certiorari  denied.  Peti- 
tioner pro  86.  Solicitor  General  Cox,  Assistant  Attorney 
General  Orrick  and  Alan  S.  Rosenthal  for  respondents. 
Reported  below:  111  U.  S.  App.  D.  C.  359,  297  F.  2d  436. 

No.  1303,  Misc.  Morris  v.  Rousos.  Supreme  Court 
of  Texas.    Certiorari  denied. 

No.  1304,  Misc.  Morgan  v.  Heinze,  Warden.  Su- 
preme Court  of  California.    Certiorari  denied. 

No.  1305,  Misc.  DeClara  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Frances  Kahn 
for  petitioner. 

No.  1310,  Misc.  Gager  v.  Seidel,  doing  business  as 
Bob  Seidel's  Restaurant,  et  al.  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit.  Cer- 
tiorari denied.  Petitioner  pro  se.  Chester  H.  Gray, 
Milton  D.  Korman,  Hubert  B.  Pair  and  John  R.  Hess  for 
respondents.  Reported  below:  112  U.  S.  App.  D.  C.  135, 
300  F.  2d  727. 

No.  1311,  Misc.  Ernst  v.  Yeager.  Supreme  Court  of 
New  Jersey.  Certiorari  denied.  Petitioner  pro  se.  Nor- 
man Heine  for  respondent. 

No.  1312,  Misc.  Mangum  v.  Randall.  Supreme 
Court  of  North  Carolina.    Certiorari  denied. 

No.  1313,  Misc.  Adams  v.  Myers,  Correctional 
Superintendent.    C.  A.  3d  Cir.    Certiorari  denied. 

No.  1314,  Misc.  Martin  v.  West  Virginia.  Supreme 
Court  of  Appeals  of  West  Virginia.    Certiorari  denied. 
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No.  1318,  Misc.  Williams  t;.  Niw  Yosoi.  Court  c 
Appeals  of  New  York.    Certiorari  denied. 

No.  1319,  Misc.  MoRRELL  vr  AL.  V.  Ukitbd  Staxbc 
C.  A.  9th  Cir.  Certiorari  denied.  Jay  A.  Darwin  fo 
petitioners.  Solicitor  Oenerd  Cox,  Assistant  Attcmei 
Oeneral  Orrick  and  John  O.  LaughUn,  Jr.  fat  the  Unitei 
States.    Reported  below:  297  F.  2d  662. 

No.  1320,  Misc.  LaCrub  v.  California.  SupreoK 
Court  of  California.    Certiorari  denied. 

No.  1321,  Misc.  Otler  t;.  Alaska.  Supr^ne  Court  o 
Alaska.    Certiorari  denied. 

No.  1322,  Misc.  Oliver  t;.  United  States.  C.  A.  8tl 
Cir.  Certiorari  denied.  Petitioner  pro  se.  SoKcUoi 
Oeneral  Cox,  Assistant  Attorney  Oeneral  MUler,  Beatria 
Rosenberg  and  Felicia  Duhrovsky  for  the  United  States 

Reported  below:  299  F.  2d  362. 

No.  1323,  Misc.  Woodson  v.  Myers,  Correctionai 
Superintendent.  Supreme  Court  of  Pennsylvania 
Certiorari  denied. 

No.  1328,  Misc.  Fletcher  v.  Cavell,  Warden.  C.  A 
3d  Cir.    Certiorari  denied. 

No.  1329,  Misc.  Andrews  v,  Langlois,  Warden 
Supreme  Court  of  Rhode  Island.    Certiorari  denied. 

No.  1330,  Misc.  Nadile  v.  New  York.  Court  o: 
Appeals  of  New  York.    Certiorari  denied. 

No.  1335,  Misc.  Lewis  v.  Michigan.  Supreme  Cour 
of  Michigan.    Certiorari  denied. 
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No.  1333,  Misc.  Case  v.  North  Carolina.  Supreme 
Court  of  North  Carolina.  Certiorari  denied.  Petitioner 
pro  se.  T.  W.  Bruton,  Attorney  General  of  North  Caro- 
lina, and  Harry  W.  McGalliard,  Assistant  Attorney  Gen- 
eral, for  respondent. 

No.  1337,  Misc.  Burell  v.  North  Carolina.  Su- 
preme Court  of  North  Carolina.  Certiorari  denied. 
Petitioner  pro  se.  T.  W.  Bruton,  Attorney  General  of 
North  Carolina,  and  Harry  W.  McGalliard,  Assistant 
Attorney  General,  for  respondent. 

No.  1338,  Misc.  Brown  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Petitioner 
pro  se.    Benj.  J.  Jacobson  for  respondent. 

No.  1339,  Misc.  Nunes  v.  Pate,  Warden.  Supreme 
Court  of  Illinois.    Certiorari  denied. 

No.  1340,  Misc.  Specht  v.  Tinsley,  Warden.  Su- 
preme Court  of  Colorado.  Certiorari  denied.  Petitioner 
pro  se.  Duke  W.  Dunbar,  Attorney  General  of  Colo- 
rado, Frank  E.  Hickey,  Deputy  Attorney  General,  and 
/.  F.  Brauer,  Assistant  Attorney  General,  for  respondent. 

No.  1342,  Misc.  Puckett  v.  North  Carolina.  Su- 
preme Court  of  North  Carolina.    Certiorari  denied. 

No.  1346,  Misc.  Barnett  v.  California.  Supreme 
Court  of  California.    Certiorari  denied. 

No.  1347,  Misc.  Marion  v.  California.  Supreme 
Court  of  California.    Certiorari  denied. 

No.  1351,  Misc.  GooDSON  v.  Virginia.  Supreme 
Court  of  Appeals  of  Virginia.    Certiorari  denied. 
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No.  1353,  Misc.  Blocker  v.  Cauforkia  et  ais.  Dm 
trict  Court  of  Appeal  of  Califomia,  Second  AppeDat 
District.    Certiorari  denied. 

No.  1359,  Misc.  Banks  v.  Warden,  Martlakd  Pbni 
TBNTiART.  Court  of  Appeals  of  Maryland.  Certiorai 
denied. 

No.  1360,  Misc.  Barber  v.  United  States.  Unitei 
States  Court  of  Appeals  for  the  District  of  Columbia  CSr 
cuit.  Certiorari  denied.  Petitioner  pro  se.  SoUcUa 
Oeneral  Cox,  Assistimt  Attorney  Oeneral  MiUer  and  Bern 
trice  Rosenberg  for  the  United  States. 

No.  1389,  Misc.  Pereira  et  al.  t;.  New  Y<«k.  Cour 
of  Appeals  of  New  York.  Certiorari  denied.  Rudolpi 
Stand,  John  Cardone  and  Oscar  OomaleshSuarez  tot  peti 
tioners.    H.  Richard  UviUer  for  respondent 

No.  1402,  Misc.  Headley  v.  New  York.  Court  ol 
Appeals  of  New  York.  Certiorari  denied.  Petitionei 
pro  se.    H.  Richard  Uviller  for  respondent. 

No.  1410,  Misc.  Lawrenson  v.  Reid,  Jail  Superin- 
tendent. United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit.  Certiorari  denied.  Petitionei 
pro  se.    Solicitor  General  Cox  for  respondent. 

No.  1413,  Misc.  Lusterino  v.  New  York.  Appellate 
Division  of  the  Supreme  Court  of  New  York,  Seconc 
Judicial  Department.  Certiorari  denied.  Petitioner  pre 
se.    Benj.  J.  Jacobson  for  respondent. 

No.  1420,  Misc.  Dawson  v.  Bomar,  Warden.  Su- 
preme Court  of  Tennessee,  Middle  Division.  Certiorar 
denied.    George  E.  Barrett  for  petitioner. 
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No.  1431,  Misc.  In  re  Snebold.  Supreme  Court  of 
California.    Certiorari  denied. 

No.  1445,  Misc.  Anderson  v.  Wiman,  Warden. 
Supreme  Court  of  Alabama.  Certiorari  denied.  Peti- 
tioner pro  se.  MacDanald  Gallion,  Attorney  General  of 
Alabama,  and  John  C.  Tyson  III,  Assistant  Attorney  Gen- 
eral, for  respondent.    Reported  below: Ala. ,  139 

So.  2d  352. 

No.  709,  Misc.  Miller  v.  District  Court  of  Iowa 
in  and  for  Lee  County.  Petition  for  writ  of  certiorari 
to  the  Supreme  Court  of  Iowa  denied  in  light  of  the  rep- 
resentations of  the  State  Attorney  General  as  to  the  ade- 
quacy of  state  remedies.  Petitioner  pro  se.  Evan  Hult- 
man,  Attorney  General  of  Iowa,  for  respondent. 

No.  867,  Misc.  Rogers  v.  Louisiana.  Supreme  Court 
of  Louisiana.  Certiorari  denied.  The  motion  of  G.  Wray 
Gill  and  Gerard  H.  Schreiber  for  leave  to  withdraw 
appearances  as  counsel  for  petitioner  is  granted.  Jack 
P.  F.  Gremillion,  Attorney  General  of  Louisiana,  and  Seal- 
Ian  E,  Walsh,  Assistant  Attorney  General,  for  respondent. 

No.  1118,  Misc.  Everett  v.  New  York.  Court  of 
Appeals  of  New  York.  Certiorari  denied.  Mr.  Justice 
Douglas  is  of  the  opinion  that  certiorari  should  be 
granted.  Petitioner  pro  se.  Edward  S.  Silver  and  Frank 
Di  Lalla  for  respondent.  Reported  below:  10  N.  Y.  2d 
500,  180  N.  E.  2d  556. 

No.  990,  Misc.  Miller  v.  Miller.  The  motion  to 
correct  the  docket  and  the  petition  for  writ  of  certiorari 
to  the  United  States  Court  of  Appeals  for  the  Second 
Circuit  are  denied.    Reported  below:  296  F.  2d  283. 
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No.  880,  Misc.  Tttmus  v.  Tinslet,  Wabixbk.  Peti- 
tion for  writ  of  certiorari  to  the  Supreme  Court  of  Cblo- 
rado  denied  on  the  representations  of  the  State  Attorn^ 
General  that  the  courts  of  Colorado  will  consider  and  paas 
upon  a  proper  petition  for  furnishing  a  record  without  the 
prepasnoient  of  costs.  Petitioner  pro  9e.  Duke  W,  Dun- 
bar,  Attorney  General  of  Colorado,  Frank  E.  Hickey, 
Deputy  Attorney  General,  and  /.  P.  Brauer,  Asaistaiit 
Attorney  General,  for  respondent. 

No.  1001,  Misc.  Jackson  v.  Caufobnia.  Supreme 
Court  of  California.  C^iorari  denied.  Mr.  Jitsticb 
Douglas  is  of  the  opinion  that  certiorari  should  be 
granted.  Petitioner  pro  ae.  Stanley  Mask,  Attorney 
General  of  California,  Doris  H.  Maier,  Assistant  Attorney 
General,  and  Raymond  M.  Momhoiase,  Deputy  Attorn^ 
General,  for  respondent. 

No.  1079,  Misc.  Simcox  v.  Madigan,  Warden.  C.  A. 
9th  Cir.  Certiorari  denied.  Mr.  Justice  Douglas  is  of 
the  opinion  that  certiorari  should  be  granted.  Robert  E. 
Hannon  for  petitioner.  Solicitor  General  Cox,  Assistant 
Attorney  General  Marshall,  Harold  H.  Greene  and  David 
Rubin  for  respondent. 

No.  1038,  Misc.  Miller  v.  Pleasure,  Hospital 
Superintendent.  The  motions  to  correct  the  docket 
and  to  strike  the  respondent's  brief  are  denied.  Petition 
for  writ  of  certiorari  to  the  United  States  Court  of  Ap- 
peals for  the  Second  Circuit  denied.  Petitioner  pro  se. 
Louis  J.  Lefkomtz,  Attorney  General  of  New  York,  Irving 
Gait,  Assistant  Solicitor  General,  Philip  Watson  and  John 
J.  O'Grady,  Assistant  Attorneys  General,  for  respondent. 
Reported  below:  296  F.  2d  283. 


ORDERS.  965 

370 U.S.  June  25,  1962. 

No.  1252,  Misc.  Morgan  v.  California.  Superior 
Court  of  California,  County  of  Kern.  Certiorari  denied. 
Mr.  Justice  Douglas  and  Mr.  Justice  Brennan  are  of 
the  opinion  that  certiorari  should  be  granted.  William 
A.  Carver  for  petitioner. 

Rehearing  Denied. 

No.  394.  Geagan  et  al.  v.  Gavin,  Correctional 
Superintendent,  ante,  p.  903; 

No.  493.  Enochs,  District  Director  of  Internal 
Revenue,  v.  Williams  Packing  &  Navigation  Co.,  Inc., 
ante,  p.  1  ; 

No.  773.    Taylor  et  al.  v.  Louisiana,  ante,  p.  154; 

No.  835.    WooTEN  ET  AL.  V.  Texas,  369  U.  S.  885; 

No.  852.      WOODARD  ET  AL.,  DOING  BUSINESS  AS  WOODARD 

Motor  Co.,  v.  General  Motors  Corp.,  369  U.  S.  887; 
No.  802,  Misc.    Burton  v.  Florida,  ante,  p.  905;  and 
No.  828,  Misc.    Banks  v.  Madigan,  Warden,  ante, 

p.  905.     Petitions  for  rehearing  denied. 

No.  40.    Beck  v.  Washington,  369  U.  S.  541 ; 

No.  241.  SuNKiST  Growers,  Inc.,  et  al.  v.  Winckler 
&  Smith  Citrus  Products  Co.  et  al.,  ante,  p.  19; 

No.  283.  Salem  v.  United  States  Lines  Co.,  ante, 
p.  31; 

No.  323.    Vaughan  v.  Atkinson  et  al.,  369  U.  S.  527; 

No.  475.    Gallegos  v.  Colorado,  ante,  p.  49 ;  and 

No.  667.  Richardson,  Executrix,  et  al.  v.  Moore- 
McCormack  Lines,  Inc.,  368  U.  S.  989.  Petitions  for 
rehearing  denied.  Mr.  Justice  White  took  no  part  in 
the  consideration  or  decision  of  these  appHcations. 

No.  46.  Hutcheson  v.  United  States,  369  U.  S.  599. 
Petition  for  rehearing  denied.  Mr.  Justice  Black  and 
Mr.  Justice  White  took  no  part  in  the  consideration  or 
decision  of  this  application. 


966 


OCTOBER  TERM,  1961. 
June  25,  1962. 


370  n.& 


No.  109.  Thomas  bt  ttx.  v.  Pattesson,  Debibigt 
DiB£CTOR  OF  Iktbrnal  Rbvbnue,  368  U.  S.  837.  The 
motion  for  leave  to  file  petition  for  rehearing  is  denied. 
Mr.  Justice  Whitb  took  no  part  in  the  considwatioii 
or  decision  of  this  application. 
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INDEX 


ADDICTS.    See  Ooiuititatioiua  Law,  I. 

ADMUnSTBATIVE    PBOOEDXJBE.    See    Agricolture ;    Armed 
Forces;  Postal  Sendee. 

ADMIBALTT. 

1.  Jones  Act  —  Seamen  —  Damages  for  personal  injuries  —  Evi- 
dence.— In  suit  by  seaman  under  Jones  Act  to  recover  damages  for 
injuries  sustained  by  fall  when  going  to  post  in  crow's  nest,  it  was 
error  for  Court  of  Appeals  to  order  new  trial  on  ground  that  jur>' 
could  not  determine,  in  absence  of  testimony  by  expert  in  naval 
architecture,  a  claim  that  the  shipowner  had  failed  to  provide  neces- 
sary and  feasible  safety  devices;  evidence  did  not  support  award  of 
future  maintenance  for  three  years.  Salem  v.  United  States  Lines 
Co.,  p.  31. 

2.  Longshoremen's  Compensation  Act — Coverage — Possibility  of 
recovery  under  state  law — Election  of  remedies. — Injuries  to  workers 
on  new  vessels  under  construction  on  navigable  waters  not  excluded 
from  coverage  of  Longshoremen's  and  Harbor  Workers'  Compensation 
Act  by  §  3  (a)  thereof  although  recovery  for  such  injuries  may  validly 
be  had  under  state  workmen's  compensation  law;  acceptance  of  pay- 
ments under  state  law  did  not  preclude  recovery  under  Longshore- 
men's Act.    Calbeck  v.  Travelers  Ins.  Co.,  p.  114. 

3.  Longshoremen  —  Negligence  —  Unseaworthiness  —  Injuries  from 
noxious  fumes  in  hold  of  ship. — In  suit  by  longshoreman  against 
owners  of  ship  and  grain  elevator  to  recover  for  injuries  resulting 
from  noxious  fumes  given  off  in  hold  of  ship  by  grain  being  loaded 
from  elevator,  evidence  was  sufficient  to  support  findings  that  ship 
was  not  unseaworthy  and  that  neither  defendant  knew  or  should 
have  known  that  grain  had  been  improperly  fumigated  by  someone 
else  at  an  inland  point.    Morales  v.  City  of  Galveston,  p.  165. 

AOENOT.    See  Oriminal  Law. 

AOBIOXJLTUSE.    See  also  Antitmst  Acts,  3. 

Milk  marketing  orders — Requirement  of  "compensatory  payments" 
by  importers  of  milk  from  outside  marketing  region. — Requirement 
that  those  who  buy  milk  elsewhere  and  bring  it  into  marketing  region 
for  sale  as  ffuid  milk  make  "compensatory  payments"  to  producers 


no  INDBX. 


ftr(0(G)  0l 

VAf  Coop.  r.  IMlel  Steta^  p.  71. 


inddilfy  10  iriotttm  of  i  7  of  Oqrtoo  AeC^  1^^ 

Motif  JIMyliWit  < 

Brown  Shoe  Co.  r.  Unitod  BMm,  p.  294. 

2.  Cb^ton  Aei^^rke  dkcritmimikmB  MUk^-Cham  grocen  mmd 
independent  groeenj  flilw  of  milk  at  pntm  wbidk 
botwMD  indepeiideiitfy  owned  gioeery  ftotes  md  gioeeiy  sUm  ( 
rioliled  |2 (a)  of  CkyUm  Ael  when  daas  cost  jnelifiefttione  anb- 
mitted  to  Dieiriet  Court  did  not  selkfy  defendants'  bniden  under 
|2  (b)  of  ihowinf  that  their  diseriminatoiy  pridng  plana  leAeeled 
only  a  "due  allowanee^  for  actual  eost  diffeieocee.  United  States  t. 
Borden  Co.,  p.  400. 

8.  C^yUm  Aet^-Sherman  Act^BiPempUm  of  agrieulii^ 
tiveir^ln  view  of  exemption  from  antitrust  laws  aeoorded  to  ag^ieid- 
tural  cooperatives  by  |6  of  Clayton  Act  and  §  1  of  Capper-Vdstend 
Act,  a  treble  damage  judgment  under  Clayton  Act  against  two  cor- 
porations utiU2sed  by  citrus  fruit  growers  to  process  and  market  tbeir 
fruit  collectively  could  not  be  sustained  on  theory  that  such  corpora- 
tions conspired  solely  between  themselves  and  with  a  third  corpora- 
tion, which  was  another  processing  agency  of  the  growers,  to  restrain 
and  monopolize  trade  in  citrus  fruit  and  by-products.  Sunkist 
Growers  v.  Winckler  &  Smith  Citrus  Co.,  p.  19. 

4.  Sherman  Act — Coverage — Officers  of  corporations. — ^An  officer 
of  a  corporation  is  subject  to  prosecution  under  §  1  of  Sherman  Act 
whenever  he  knowingly  participates  in  effecting  an  illegal  contract, 
combination  or  conspiracy — regardless  of  whether  he  is  acting  in  a 
representative  capacity.    United  States  v.  Wise,  p.  405. 

5.  Sherman  Act — Clayton  Act — Suit  for  treble  damages — Directed 
verdict  for  defendants, — In  treble  damage  suit  under  §  4  of  Clayton 
Act,  alleging  monopolisation  and  conspiring  and  attempting  to  monop- 
oliie  trade  and  commerce  in  vanadium  industry.  District  Court  erred 
in  indtnictions  to  jury  and  in  excluding  certain  evidence,  and  Court  of 
Ap|)eals  erred  in  holding  that  evidence  was  insufficient  and  that 
venlict  should  have  been  directed  for  defendants.  Continmtal  Ore 
Co.  v.  Union  Carbide  Corp.,  p.  690. 
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APPORTIONMENT.    See  OonsUtutioiua  Law,  HI. 

ARBITRATION.    See  Labor,  3^. 

ARMT8T)  FORGES.    See  also  Veterans. 

Regtdar  Army — Removal  of  officer — Injunction. — After  adminis- 
trative proceedings  by  Army  Board  of  Inquiry  and  Board  of  Review 
under  10  U.  S.  C.  (Supp.  II)  §§  3792  and  3793  had  resulted  in  recom- 
mendation that  Secretary  remove  a  commissioned  officer  in  Regular 
Army,  but  before  Secretary  had  taken  any  action  under  §  3794,  suit 
to  enjoin  him  from  doing  so  on  grounds  that  administrative  proceed- 
ings were  unconstitutional  was  premature.    Beard  v.  Stahr,  p.  41. 

ATTA0HMENT8.    See  Veterami. 

BANKS.    See  Veterana. 

BREACH  OF  THE  PEACE.    See  Constitatioiial  Law,  II,  3. 

BUS  STATIONS.    See  Conatitational  Law,  II,  3. 

CALIFORNIA.    See  Conatitational  Law,  I. 

CAPPER-V0L8TEAD  ACT.    See  Antitmat  Acts,  3. 

CENSORSHIP.    See  Postal  Service. 

CERTIORARI    See  Procedure,  1-^. 

CHAIN  OROOERT  STORES.    See  Antitnut  Acta,  2. 

CITRUS  FRUIT.    See  Antitmat  Acts,  3. 

CIVIL  RIGHTS  ACT.    See  Conatitational  Law,  III. 

CLAYTON  ACT.    See  Antitmat  Acts,  1-^;  Contempt,  1. 

COLORADO.    See  Constitutional  Law,  II,  2. 

COMMERCE.    See  Antitrust  Acts,  1-^;  Taxation,  3-4. 

COMPETITION.    See  Antitrust  Acts,  1,  3^. 

CONFESSIONS.    See  Constitutional  Law,  II,  2. 

CONFLICTS  OF  LAWS.    See  Labor,  3. 

CONGRESSIONAL  INVESTIGATIONS.    See  Contempt,  2;  Pro- 
cedure, 1. 

CONSPIRACY.    See  Antitrust  Acts,  3^. 

CONSTITUTIONAL  LAW.    See    also    Armed    Forces;    Courts; 
Postal  Sendee;  Procedure,  1,  3-4;  Taxation,  4. 

L  Cruel  and  Unusual  Punishment 

State  statute  making  status  of  narcotics  addiction  a  criminal 
offense. — ^A  California  statute,  construed  as  making  status  of  nar- 
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CONSTITUTIONAL  LAW-^Continued. 
cotics  addiction  a  criminal  offense  though  the  accused  had  never 
used  narcotics  in  the  State  or  been  guilty  of  antisociaJ  beha\ior 
there,  held  invalid  m  inflicting  cruel  and  unusual  punjshmejit, 
Robinson  v,  California,  p,  660, 

n.  Due  Process. 

1.  Apportionment  of  state  tegulature. — In  suit  under  Civil  Rigbtrj 
Act  aUeging  violations  of  Due  Process  Clause  of  Fourteenth  Amc 
ment  by  New  York  Staters  constitutional  and  statutory'  prov 
governing  apportionment  of  State  Legislature,  judgment  dismii 
complaint  set  aside  and  case  remanded  for  further  conaidermtian 
light  of  Baker  v.  Cart,  369  U.  S.  186.    W.  M.  C.  A.  v.  Simon,  p.  190. 

2.  State    erimtTud    trud» — ConfesniofiE. — Circumstances    m    vrhich 
confession  was  obtained  from  l4-3^ear-old  boy  while  he  was  held  fof  J 
five  days  without  seeing  lawyer,  parent  or  other  friendly  adult  yio*l 
lated  due  process,  and  his  conviction  of  murder,  which  may  have] 
rested  on  such  confession,  cannot  stand.    Gallegos  v.  Colorado,  p,  49.  J 

3.  State  cnminal  trials — Breach  o}  peace — Refusal  of  Negroes  Uk\ 
leave  white  waiting  room. — When  sole  evidence  to  support  convio*! 
tions  of  Negroes  in  state  court  for  breach  of  the  pesce  was  that  tbey  j 
refused  to  leave  bue-station  waiting  room  customarily  reser%'ed  fori 
white  people,  evidence  was  insuffxcienl  and  convictions  were  reversed. 
Taylor  v.  Louisiana,  p,  154. 

4.  State  conviction  for  contempt-^Conatitutional  ismes  net  pr^i 
Ben  ted  by  record. ^-When  petitioner  claimed  that  use  of  intereeptedj 
conversation  with  brother  in  jail  violated  his  constitutional  rights  I 
and  invalidated  his  conviction  in  state  court  for  refusal  to  axiswerl 
questions  of  state   legislative  investigating   committee,   but   record 
showed  that  two  of  the  questions  were  not  related  to  interoepted 
conversation  and  refusal  to  answer  them  was  sufficient  to  support 
judgment,  his  constitutional  claim  was  not  presented  by  the  feoori 
Lanza  v.  New  York,  p.  139. 

ni.  Equal  ProtectloiL 

Apportionment  of  sUite  legiilature. — In  suit  under  Civil  Rights 
Act  alleging  violation  of  Equal  Protection  Clause  of  Fourteenth 
Amendment  by  New  York  State's  constitutional  and  statu  torj*  pro- 
visions governing  apportionment  of  State  Legislature,  judgmeiK 
dismissing  complaint  set  aside  and  case  remanded  for  further  eco- 
sideration  in  light  of  Baker  v,  Carr,  369  U.  S.  1B6.  W.  M.  C.  A*  r. 
Simon^  p.  190. 
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IV.  Freedom  of  ReUgion. 

Public  schools — Recital  of  state-prescribed  prayer. — Under  First 
and  Fourteenth  Amendments,  state  officials  may  not  compose  an 
official  prayer  and  require  that  it  be  recited  in  public  schools  at 
beginning  of  each  school  day.    Engel  v.  Vitale,  p.  421. 

V.  Freedom  of  Speech. 

Freedom  of  speech — Contempt  of  court — Statement  of  sheriff  in 
political  campaign — Obstruction  of  grand  jury  proceedings. — Record 
did  not  support  finding  that  sheriff's  statement  in  midst  of  political 
campaign  criticizing  judge  for  instructing  grand  jury  to  investigate 
charges  of  bloc  voting  by  Negroes  and  use  of  money  to  obtain  their 
votes  presented  clear  and  present  danger  to  administration  of  justice, 
and  his  conviction  by  state  court  of  contempt  violated  his  right  to 
freedom  of  speech.    Wood  v.  Georgia,  p.  375. 

OONTEMFT.    See  also  Oonstitatioiial  Law,  II,  4;  V;  Procedure,  1. 

1.  Criminal  contempt — Conduct  of  lawyer  during  civil  trial — 
Obstruction  of  justice. — Lawyer's  persistent  efforts  to  protect  interest 
of  cUent  in  civil'  suit  under  Clayton  Act  for  treble  damages,  notwith- 
standing erroneous  adverse  ruling  of  trial  judge,  held  not  sufficiently 
disruptive  of  the  trial  court's  business  to  "obstruct  the  adminis- 
tration of  justice"  within  meaning  of  18  U.  S.  C.  §401.  In  re 
McCk)nnell,  p.  230. 

2.  Contempt  of  Congress — Sufficiency  of  indictment — Statement  of 
question  under  inquiry. — Under  2  U.  S.  C.  §§  192  and  194,  an  indict- 
ment for  refusal  to  answer  questions  asked  by  congressional  com- 
mittee must  state  the  question  under  inquiry  at  time  of  defendant's 
refusal  to  answer.    Silber  v.  United  States,  p.  717. 

COOPERATIVE  MARKETINO  ASSOCIATIONS.    See  Antitmst 
Acts,  3. 

CORPORATIONS.    See  Antitmst  Acts,  1,  3-1. 

COST  JUSTIFICATIONS.    See  AntitniBt  Acts,  2. 

COUNSEL.    See  Constitational  Law,  II,  2;  Contempt,  1;  Proce- 
dnre,  5;  Taxation,  1. 

COURTS.    See  also  Constitational  Law,  II,  4;  V;  Contempt,  1; 
Joriadiction;  Procedure. 

Constitutional  or  legislative  courts — Court  of  Claims — Court  of 
Customs  and  Patent  Appeals. — ^The  Court  of  Claims  and  the  Court 
of  Customs  and  Patent  Appeals  are  constitutional  courts  created 
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under  Art.  m,  and  their  judgeB,  indndiiig  retired  jiidie8»  may  i 
on  Dietriet  Courts  and  Courts  of  Appeals  by  desigiiataon  of  Chirf 
Justice  under  28  U.  S.  C.  §§298  (a)  and  294  (d).  OUdden  Co.  t. 
Zdanok,  p.  590. 

CmillirAL  LAW.  See  also  Astttrust  Acts;  OoulitstioMl  Lmr. 
I;  n,  2-4;  V;  OoBtaiivl^  1-2;  Pxocedm,  1. 
Fargerf — UnmdhariMed  agency  endanement  of  cAedb.— One  wiio 
endones  a  iovenunent  chedc  by  signiiig  the  name  of  the  payee  and 
then  his  own,  as  agents  when  in  fact  he  has  no  such  authority,  is  not 
therebyguiltyof foigery under  18 U.S. C.§ 495.  Gilbert t. United 
States,  p.  eSO. 

OBUZL  AlIB  mnWUAL  FDMUHMEHT.    See  OoMtltalloMil 
Lav,  L 

BAIBXBS.    See  Afzleiiltne:  Astttrast  Aels,  2,  4. 

DA1IAGB8.    SeeAdmlraMy,  1-3;  AntitrastAelB,3,5;  Oostanpl^ 
1;  Labor,  4-5. 

DELAWABB.    See  Taantkm,  1. 

DXBBOTED  VEBDIOTS.    See  Antitnist  Aels,  5. 

DISABILmr  BBMBFRS.    See  Veteraas. 

DIBCnmiirAnOir.    see  Astttrast  Aels,  2;  Oonstttstioaal  Lav, 

n,  3;  m. 

DIVOBOE.    See  Taxation,  1. 

DUE  PBO0E88.    See  Oonstitational  Law,  II;  Taxation,  3-4. 

EAVE8DB0PPIN0.    See  Ctonstitational  Law,  II,  4. 

EIGHTH  AMENDMENT.    See  Oonstitational  Law,  I. 

ELECTION  OF  BEMEDIE8.    See  Admiralty,  2. 

ELECTIONS.    See  Oonstitational  Law,  III. 

EQUAL  PBOTEOTION  OF  LAWS.    See  Oonstitational  Law,  lU; 
Taxation,  4. 

EVIDENOE.    See  Admiralty,  1,  3;  Antitrost  Acts,  5;  Constitu- 
tional Law,  II,  3. 

EXPEDITINO  ACT.    See  Jurisdiction. 

EXPEBT  TESTIMONY.    See  Admiralty,  1. 

FEDEBAL  BULE8  OF  CIVIL  PBOCEDUBE.    See  Procedure,  5. 
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FEDERAL  8AVIN08  AND  LOAK  A8800IATI0N8.    See  Vat- 
eraas. 

FEDERAL-8TATE  BELATI0N8.    See  Ctonstitatioiua  Law,  I;  II, 
1-4;  III;  IV;  V;  Labor,  2;  Procednre,  3-4;  Taxation,  3-4. 

FIB8T  AMENDMENT.    See  Ctonstitatioiial  Law,  IV;  V;  Postal 
8enrice. 

FOBOEBT.    See  Oriminal  Law. 

FOURTEENTH  AMENDMENT.    See  Ctonstitatioiial  Law,  I;  II, 
1-4;  IH;  IV;  V. 

FREEDOM  OF  PRE88.    See  Postal  8er¥ice. 

FREEDOM  OF  RELIGION.    See  Constitatioiial  Law,  IV. 

FREEDOM  OF  SPEECH.    See  Constitatioiial  Law,  V. 

FREIGHT  0AR8.    See  Taxation,  4. 

FUMIGATION.    See  Admiralty,  3. 

GEORGIA.    See  Constitational  Law,  V. 

GRAIN.    See  Admiralty,  3. 

GRAND  JURIE8.    See  Constitational  Law,  V. 

GRO0ER8.    See  Antitnut  Acta,  2. 

HOMO8EXUAI18.    See  Postal  8enrice. 

HUSBAND  AND  WIFE.    See  Taxation,  1. 

INCOME  TAX.    See  Procedure,  2;  Taxation,  1. 

INDICTMENTS.    See  Contempt,  2. 

INJUNCTIONS.    See  Antitmst  Acts,  1-2;  Armed  Forces;  Labor, 
2-^;  Procednre,  4;  Taxation,  2. 

INSECTICIDES.    See  Admiralty,  3. 

INSTRUCTIONS  TO  JURIES.    See  Antitrust  Acts,  5. 

INSURANCE.    See  Procedure,  2;  Taxation,  3. 

INTERNAL  REVENUE  CODE.    See  Taxation,  1-2. 

INTERSTATE  COMMERCE.    See  Antitrust  Acts,  1-^;  Taxation, 
3-4. 

JONES  ACT.    See  Admiralty,  1. 

JUDGES.    See  Courts;  Procedure,  4. 

JUDICIAL  POWER.    See  Constitutional  Law,  III;   Courts. 
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JURIES.    S^  AiLtitmst  Acta,  5. 

JUBISDIOTION*    See  also   ConsUtntianml  Law,   II,  4:    Ooarti; 
LabCkr,  2;  Procediire;  Taxation,  2^. 

Supreme  Court — Direct  appeal  from  District  Court — Antitrust 
case — "Final"  judgment. — Judgment  of  District  Court  enjoining 
appellant  from  having  or  acquiring  any  interest  in  competing  cor- 
poration, requiring  divestiture,  and  ordering  appellant  to  pmpoee 
plan  for  carrj^ing  out  Court's  order  of  divestiture  was  ''final*'  judg- 
ment within  meaning  of  §  2  of  Expediting  Act,  and  Supreme  Court 
had  jurisdiction  of  direct  appeal.  Brown  Shoe  Co*  v.  United  States, 
p.  294. 

JTJVUNILES,    See  Oonstittitiofial  Law,  II,  2. 

LABOR,    See  also  Admiralty,  1-^;  Ta:catioii,  2. 

1.  Nationol  Labor  Relatiom  Act — Right  oj  nonunion  etnphyecA  to 
act  in  concert— Walkout  became  of  cold. — Discharige  of  nonunion 
employees  for  walking  off  job  together  because  shop  was  ''too  cold" 
violated  §8  (a)(i)  by  interfering  with  their  right  under  §  7  to  act 
in  concert  for  mutual  aid  or  protection ;  rule  against  leaving  work 
without  permission  was  not  justifiable  "cause"  for  discharge  under 
1 10  (c).    Labor  Board  v*  Washington  Aluminum  Co*,  p.  9, 

2.  National  Labor  Helatiom  Act— Dispute  between  shipowners  and 
unions  of  marine  engineers — Jurisdiction  of  state  court  to  enjoin 
picketing. — In  suit  by  shipowners  to  enjoin  picketing  and  other  pro- 
tected activities  by  unions  of  marine  engineers,  dispute  was  arguably 
within  jurisdiction  of  National  Labor  Helations  Board,  and  stale 
court  was  precluded  from  exercising  jurisdiction,  notwithstanding 
claim  that  only  *'supervisorj'"  personnel  were  involved*  Manoa 
ElngineerB  v.  Interlake  Steamship  Co.,  p.  173. 

3.  Labor  Management  Relations  Act — Norris-LaGuardia  Act — ^uU 
by  employer  to  enjoin  strike  in  violation  of  agreement. — Notwith- 
standing §301  of  Labor  Management  Relations  Act,  1947,  §4  of 
Norris*LaGuardia  Act  bars  injunction  against  strike,  picketing,  etc., 
by  union  and  its  office  re  and  membere  in  violation  of  ooUe^tive 
bargaining  agreement,    Sinclair  Refining  Co.  v,  Atkinson,  p,  19S. 

4.  Lot  Of  Management  Relations  Act — Suit  by  emphyer  for  dam- 
ages for  strike  in  violation  of  agreement — Arbitration. — Suit  by 
employer  under  §  301  of  Labor  Management  Relations  Act  to 
recover  damages  for  strike  or  work  stoppage  in  violation  of  eoUectivt? 
bargaining  agreement  stated  cause  of  action  against-  unions  but  not 
against  individual  members;  contract  did  not  bind  employer  to 
arbitrate  its  claim  against  union  for  damages.  Atkinsoa  v.  SmeUif- 
Refining  Co.,  p.  238. 
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5.  Labor  Management  Relations  Act — Suit  by  employer  for  dam- 
ages for  strike  in  violation  of  agreement — Arbitration, — ^Employer's 
claim  against  union  for  damages  for  strike  in  violation  of  collective 
bargaining  agreement  was  within  compulsory  arbitration  provisions  of 
agreement,  and  suit  for  damages  under  §  301  of  Labor  Management 
Relations  Act  was  properly  stayed  pending  completion  of  arbitration. 
Drake  Bakeries  v.  Bakery  Workers,  p.  254. 

LAWYERS.    See  OonstitatioiuJ  Law,  II,  2;   Oontempt,  1;  Pro- 
cedure, 5;  Taxation,  1. 

LEGI8LATUBES.    See  Oonstitational  Law,   III;    Oontempt,   2; 
Procedure,  1. 

LOKGSHOBEMEK.    See  Admiralty,  2-3. 

LOXnSIAKA.    See  Oonstitational  Law,  II,  3. 

MAILS.    See  Postal  Sexrice. 

MAINTENANOE.    See  Admiralty,  1. 

MARINE  ENGINEERS.    See  Labor,  2. 

McOARRAN-FERGUSON  AOT.    See  Taxation,  3. 

MERGERS.    See  Antitmst  Acts,  1. 

MILK.    See  Agricnltnre;  Antitrust  Acts,  2,  4. 

MINNESOTA.    See  Labor,  2. 

MONOPOLY.    See  Antitrust  Acts,  1,  3,  5. 

NAROOTIOS.    See  Opnstitutional  Law,  I. 

NATIONAL  LABOR  RELATIONS  AOT.    See  Labor,  1-2. 

NEGUGENOE.    See  Admiralty,  1-3;  Procedure,  5. 

NEGROES.    See  Constitutional  Law,  II,  3;  V. 

NEW  TRIAL.    See  Admiralty,  1;  Antitrust  Acts,  5. 

NEW  YORK.    See  Constitutional  Law,  II,  4;  III. 

NORRIS-LaGUARDIA  ACT.    See  Labor,  3. 

NUDITY.    See  Postal  Sendee. 

OBSCENITY.    See  Postal  Sendee. 

OBSTRUCTION  OF  JUSTICE.    See  Contempt,  1. 

OFFICERS.    See  Antitrust  Acts,  4;  Armed  Forces. 

PENNSYLVANIA.    See  Taxation,  4. 

PERSONAL  INJX7RIES.    See  Admiralty.  1-3;  Procedure,  5. 
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nOKBIDI0.    SMLibor,  2-3. 

POUnOS.    See  Oraflitslioul  Lot,  IH;  V. 

P08TAL  SEBVIOE. 

MaiU^**0b9cen^  material^MagaMme$  eontaming  fkbtrta  of  i 
or  neariy  nude  men.— Adminietmtive  oider  of  Poet  Office  Dep«rtiiient 
bairing  from  maib  ae  "obecene''  under  18  U.  S.  C.  S  1^1 
ecmtainmg  pictuiee  of  ntxie  or  neaily  nude  men  and 
offering  rimilar  pictuiee  for  eafe,  all  of  which  i^pealed  afanoet  enfai- 
rivdy  to  homoeexuab,  held  invalid.  Manual  Enterpriees  v.  Dfty, 
p.  478. 

PKATEBS.    See  OoDittfeatlonal  I«r,  IV. 

PBICn  DISOBXimrAnOV.    See  AntUnirt  Aelm  2. 

PBOOBDVBB.  See  also  AdniraUgrt  1-^;  Antitraal  Aeli,  3,  5; 
Anned  Fmroee;  Oenitttatlonal  Law,  n,  1-4;  V;  Owtavt; 
Oomrto;  Jmrfidielion;  Laber,  2-6;  Tkatiini,  2^. 

1.  Supreme  Court — Certwran—^lan  error  not  briefed  or  argued. — 
When  indictment  for  ccmtempt  of  CkmgreaB  was  defective  under  Rmo- 
$dt  V.  United  Statee,  360  U.  S.  749,  District  Court  denied  tmely 
motion  to  dismiss  it,  and  iasue  was  not  piesmted  to  Court  of  Ai^ieab 
or  briefed  or  argued  in  Supreme  Court,  the  latter  could,  at  its  option, 
notice  such  plain  error  and  reverse  judgment  sustaining  ccmvietioiL 
Silber  v.  United  States,  p.  717. 

2.  Supreme  Court — Certiorari — Review  of  no  importance  except  to 
litigants. — When  it  appeared  that  outcome  of  suit  for  refund  of 
income  taxes  depended  upon  facts  and  review  would  be  of  impor- 
tance to  no  one  except  litigants,  writ  of  certiorari  dismissed  as 
improvidently  granted.    Rudolph  v.  United  States,  p.  269. 

3.  Supreme  Court — Certiorari — Constitutional  issues  not  presented 
by  record. — When  petitioner  claimed  that  use  of  intercepted  conver- 
sation with  brother  in  jail  violated  his  constitutional  rights  and 
invalidated  his  conviction  in  state  court  for  refusal  to  answer  ques- 
tions of  state  legislative  investigating  conunittee,  but  record  showed 
that  two  of  the  questions  were  not  related  to  intercepted  conversation 
and  refusal  to  answer  them  was  sufficient  to  support  judgment,  his 
constitutional  claim  was  not  presented  by  the  record.  Lanza  v.  New 
York,  p.  139. 

4.  District  Courts — Suit  challenging  state  statute  as  conflicting 
with  Federal  Constitution — Need  for  three- judge  court. — ^Three- judge 
court  should  have  been  convened  under  28  U.  S.  C.  §§  2281,  2284  to 
hear  and  determine  suit  to  enjoin  enforcement  of  state  statute  because 
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of  conflict  with  Federal  Constitution.    Idlewild  Bon  Voyage  Liquor 
Corp.  V.  Epstein,  p.  713. 

5.  District  Courts — Dismissal  of  stdit  for  v>ant  of  prosecution — Sua 
sponte  and  withotU  notice, — District  Court,  acting  sua  sponte  and 
without  prior  notice,  had  inherent  right  to  dismiss  for  want  of  prose- 
cution long-pending  personal  injury  suit  against  railroad  based  on 
diversity  of  citizenship;  right  not  restricted  by  Federal  Rule  of  Civil 
Procedure  41  (b)  to  cases  in  which  defendant  moves  for  dismissal; 
plaintiff  bound  by  his  lawyer's  conduct.  Link  v.  Wabash  R.  Co., 
p.  626. 

PBOPEBTT  SETTLEMENTS.    See  Taxation,   1. 

FUBLIO  SOHOOLS.    See  Oonstltational  Law,  IV. 

RACIAL  DI80RIMINATI0K.    See  Oonstitational  Law,  II,  3. 

BAILBOADS.    See  Procedure,  5;  Taxation,  4. 

RELIGIOUS  FREEDOIL    See  Oonstitational  Law,  IV. 

REMEDIES.    See  Admiralty.  1. 

RULES  OF  CIVIL  PROCEDURE.    See  Prooednre,  5. 

SAVINGS  AND  LOAN  ASSOCIATIONS.    See  Veterans. 

SCHOOLS.    See  Constitational  Law,  IV. 

SEAMEN.    See  Admiralty,  1. 

SEAWORTHINESS.    See  Admiralty,  3. 

SECRETARY  OF  AGRICULTURE.    See  Agricnltnre. 

SECRETARY  OF  ARMY.    See  Armed  Forces. 

SHERMAN  ACT.    See  Antitmst  Acta,  ^-5. 

SHIPOWNERS.    See  Admiralty,  1-3;  Labor,  2. 

SHOES.    See  Antitmst  Acts,  1. 

SOCIAL  SECURITY.    See  Taxation,  2. 

STAYS.    See  Labor,  5. 

STOCK  TRANSFERS.    See  Taxation,  1. 

STRIKES.    See  Labor,  2-6, 

SUPERVISORY  PERSONNEL.    See  Labor,  2. 

SUPREME  COURT.    See  also  Jurisdiction;  Procedure,  1-3. 
Tribute  to  Mr.  Justice  Black,  p.  v. 

TAFT-HARTLEY  ACT.    See  Labor,  ^-5. 
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TAXATIOir.    Bee  also  Procednje,  2. 

L  Income  tax — Trmiifen  of  ntock^-Husband  t€  divorced  wife  in 
property  settlement — Deductibility  of  fee  paid  wife'i  attorneif. — 
Transfer  by  taxpayer  in  Delaware  to  divorced  wife,  in  return  for 
release  of  ber  marital  claims,  of  stock  wbich  had  appreciated  in  mar- 
ket value  and  which  was  solely  property  of  the  husband,  was  taxuble 
event  under  Internal  Revenue  Code  of  1954  and  not  division  of  prop* 
erty  between  co-K>wneFs;  husband  not  entitled  to  deduct  fee  paid  to 
wife's  attorney  for  advice  about  tax  consequences  of  transact  ion. 
United  States  v.  Davis,  p,  65. 

2.  Social  security  and  unemployment  taxe^ — Suit  to  enjoin  coUee^ 
Hon. — A  suit  to  enjoin  collection  of  social  security  and  unemployment 
taxes  was  barred  by  §  7421  (a)  of  the  Int-emal  Revenue  Code  of  1954, 
even  though  District  Court  found  that  they  %*ere  not,  in  fact,  payable 
and  that  their  collection  would  destroy  plaintiff's  business.  £noc!iit 
V,  Williams  Packing  &  Navigation  Co.,  p.  L 

3.  State  taxes — WhoUy  out-of -state  inmrance  transactiom  caverijtQ 
property  in  State. — In  view  of  history  and  language  of  MiCSarrmzi- 
Ferguson  Act,  a  State  may  not  tax  wholly  out-of-state  inBurmE^e^ 
transactions  covering  property  within  the  Stat^.    State  Bosrd  of 

Insurance  v.  Todd  Shipyards  Corp.,  p.  451. 

4.  State  taxes — Persona/  property — Situs — Freight  cars. — Peansyl* 
vania  eould  tax  all  freight  cars,  wherever  located^  owned  by  raiirottd 
incorporated  and  located  in  Pennsylvania,  except  cars  proved  to  havB 
tax  situs  in  another  State.    Central  H.  Co.  v.  Penns^'lvania,  p.  BOfT^ 

TEXAS.    See  Taxation,  3. 

THBEE-JUBGE  0017ET.    See  Procadnrv,  4. 

TBABIKG  WITH  THE  EHEMY  ACT. 

Property  subject  to  seizure — Bank  account  created  after  Uberatian 
but  before  termination  of  war. — Right  to  sue  for  recovery. — Power  of 
Allen  Property  Custodian  to  sei^e  from  Dut^h  corporation  bank 
ai^M^unt  created  in  United  States  in  1048,  three  years  after  liberatioci 
of  Netherlands  but  before  formal  tennination  of  state  of  war  in  1051 ; 
right  of  owner  to  sue  for  recover>\  Handelsbureau  La  Mola  v. 
Kennedy,  p,  940  (Opinion  of  Black,  J.,  dissenting  from  deoiaJ  of 
certiorari)- 

TBAN8P0RTATI0N.    See  Conatittttion&l  Law,  II,  3;  TaxalioiL  4. 
TEIAL.    See  Ocint«mpt,  L 

UNEMFLOTMENT  INSU2A1T0E.    See  Taxatioa.  2. 
UHI0N8.    See  Labor,  2-5. 
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VANADIUM.    See  Antitnut  Acts,  5. 

VETERANS. 

Disability  benefits — Exemption  from  attachment — Deposits  in  fed- 
eral savings  and  loan  association. — ^Disability  benefits  paid  to  incom- 
petent veteran  by  United  States  and  deposited  by  his  committee  or 
guardian  in  a  federal  savings  and  loan  association  held  exempted 
from  attachment  by  38  U.  S.  C.  §  3101  (a)  in  circmnstances  of  case. 
Porter  v.  Aetna  Casualty  &  Surety  Co.,  p.  159. 

WORDS. 

1.  "Attempt  to  monopolize." — Sherman  Act,  §2.  Continental  Ore 
Co.  V.  Union  Carbide  Corp.,  p.  690. 
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